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Souikem  'Dithitt  of  KeW'Ywk^  ts. 

BE  IT  REMEMBERED,  That  on  (he  tvrenty-third  day  of  April, 
A.  D.  1826,  in  the  forty-ninth  year  of  the  Independence  of  the  United 
States  of  Ameriea,  Gould  &  Banks,  of  the  said  district,  have  deposited 
in  this  office  the  title  of  a  book,  the  right  whereof  they  elaim  as 
proprietors,  in  the  words  following,  to  wit:  * 

"  Reports  of  Criminal  Law  Ca^es,  with  Notes  and  References ; 
containing,  also,  a  View  of  the  Criminal  Laws  of  the  UnUed  States. 
Vol  ill.    By  Jaeob  D.  Wheeler,  Counsellor  at  Law." 

In  covFORMiTT  to  the  act  of  Congress  of  the  United  States, 
entitled,  "  An  act  for  the  encouragement  of  learning,  by  tecuringi 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  pro- 
prietors of  such  copies,  during  the  time  therein  mentioned  ;"  and 
also,  to  an  act  entitled,  '<  An  act  supplementary  to  an  act,  enti- 
tled, an  act  for  the  encouragement  or  learning,  by  securing  the 
copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors 
of  such  copies,  during  the  times  therein  mentioned,"  and  extend- 
ing the  benefits  thereof  to  (he  arts  of  designing,  engraying,  and 
etching  historical  and  other  prints. 

JAMES  DILL, 

Clerk  of  the  Soathem  District  of  New-Tork« 


amimfixeiiitnt 
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The  work  will  contain  all  the  criminal  cases  tried  in 
the  courts  of  the  United  States,  and  of  the  several  states 
since  the  period  of  the  revolution.  It  will  also  contain 
state  papers  in  this  department  of  law — the  opinion  of 
eminent  men,  and  the  forms  used  in  criminal  proceed- 
ings.  In  short,  it  is  intended  to  embrace  the  whole 
range  of  criminal  jurisprudence* 

Circulars  have  been  addressed  to  the  members  of  the 
bar,  judges,  &c.  in  the  different  slates  for  the  purpose  of 
obtaining  these  tria;lSy  &c.  and  the  kindness  of  these  gen^ 
tiemeo,  and  the  attention  of  numerous  other  correspon- 
dents, authorize  the  editor  to  insure  his  friends  the  coif 
lection  will  be  complete. 

The  importance  of  the  work,  and  the  magnitude  of 
the  undertaking,  it  is  expected  will  insure  it  some  atten- 
tion, not  only  from  the  profession,  but  also  from  those 
who  feel  themselves  interested  in  the  literature  of  our 
coCintrj.  It  is  the  first  and  only  attempt  that  has  been 
made  to  rescue  from  oblivion,  important  and  interesting 
criminal  trials  that  have  taken  place  in  the  United 
States,  and  which,  independent  of  their  imiAediate  use- 
fulness to  the  lawyer,  are  highly  important  to  the  states- 
man and  philosopher.  ^^  They  exhibit  human  nature  IB 
all  its  variety  of  forms  and  colour." 


It 


The  first  and  second  volumes  of  this  work  have  been 
j)Ublished«  The  first  volume  is  principally  filled  with 
cases  collected  in  the  courts  of  this  city  ;  the  second 
Volume  contains  a  treatise  on  the  criminal  laws  of  the 
United  States,  more  extensive  than  can  be  found  in  any 
other  book :  and  as  far  as  the  editors  and  publishers 
have  been  able  to  learn,  the  work  has  met  with  the  deci* 
ded  approbation  of  the  gentlemen  of  the  bar« 


J  t  ■  ii 


tokAH  SrtU 

I  (hank  yoQ  for  the  information  I  have  received  from  the  perusat 
of  your  two  volumes  of  '*  Reports  of  Crirtiinal  Law  Cases,*'  and  t 
consider  publications  of  such  a  nature  extremely  important  to  the 
interest  and  safety  of  the  community.  The  code  of  criminal  lavr 
cannot  be  too  thoroughly  studied,  nor  too  precisely  understood,  by 
every  person  concerned  in  the  administration  of  justice.  To  rendfsr 
such  collections  safe  and  valuable,  the  details  of  the  facts  and  pfo- 
ceedings  in  such  case  ought  to  be  full  and  scrupulously  accurate. 
i  am  happy  to  learn  that  you  propose  to  enlarge  your  plan  (as  you 
have  already  begun  in  your  second  volume)  so  as  to  embrace  the 
reports  of  state  trials  throughout  the  union.  You  will  be  obli- 
jfed  to  confine  yotirtolf  to  cases  of  the  most  solemn  import  and  of 
the  greatest  interest,  and  I  wish  you  every  possible  encouragement, 
and  the  most  extensive  support.  I  am  decidedly  of  opinion,  that 
judicial  proceedings,  especuJly  in  criminal  cases,  ought  to  be  laid 
open'  in  the  most  authentic  manner,  to  the  intelligent  and  impartial 
observation  of  the  public. 

I  am,  with  great  respect  and  regard,  your  obH.  Serv*t. 

•  JAMES  KKNT. 

Jacob  D.  Whsklkr,  Es^ 


mt 


t>EA^  SUl, 

I  have  perused  with  much  aatisfaction,  your  two  volumes  of 
*'  Reports  of  Criminal  Law  ('aaes>*'  which  you  had  the  goodness 
to  leave  with  me.  A  collection  of  cases  of  this  nature  has  been 
long  desired  by  our  profession,  and  cannot  fail  to  prove  extremely 
liseful.  Our  criminal  code  differs  materially  from  that  of  England, 
and  renders  reports  of  our  own  criminal  and  state  trials  highly  im* 
portant  to  every  practising  lawyer,  1  cannot  withhold  my  appro- 
%ttion  of  the  manner  you  have  adopted  in  preparing  these  reports* 
iumI  of  the  labour  and  talents  you  have  displayed.    1  hope  you  wiU 


t»e  amply  remmienited,  and  thus  eDoouragcd  to  ptinae  the  landablli 
'midertajdi^.    I  cordiallj  recommend  them  to  public  patronages 

I  am,  dear  sir,  respectfully,  yonr  friend, 

J.  6.  HOFFMAN. 
Jacob  D.  WHBXLm,  Esq. 


Aeio-Forib,Se^  16, 1824. 

Various  circamstances  hare  as  yet  presented  my  perusing^  the 
teports  of  C  riminal  Trials  which  you  have  already  published,  with 
that  accuracy  which  would  justify  my  passing  an  opinion  on  them ; 

rarticularly  as  my  business  rarely  calls  me  into  the  criminal  courts, 
can  however  say  with  great  pleasure  that  I  highly  approve  of  the 
publication  ydu  now  propose,  to  comprehend  the  important  trials 
and  decisions  of  criminal  cases  in  our  own  courts,  and  those  of  the 
other  stales  of  the  union.  I  very  sincerely  wish  you  success,  repa* 
latioD  and  emolument  from  its  execution. 

I  am,  sir,  with  much  respect,  your  obedient  servant, 

THOMAS  ADDIS  £MM£T. 
Jacob  D.  Wheeleb,  Esq. 


J^eW'Torky  SepL  3,  1824. 
Dkar  Sm, 

Although  aware  how  little  importance  is  usually  attatcbed  to 
teooDimendations  of  this  kind,  1  have  the  pleasure  to  think«  in  com* 
mon  with  many  of  your  bretberen  at  the  bar,  your  work  possesses 
stfong  claims  to  public  patronage.  Criminal  trials  interspersed 
with  annotations,  and  a  brief  analysis  of  the  law  applicable  to  each 
class  of  cases  as  thev  arise  in  practice,  stamp  your  work  with  ori- 
ginality of  plan,  while  it  has  the  more  rare  merit  of  combining  gene- 
ral instruction  with  judicial  precedent,  and  addressing  itself  with 
JQSt  pretensions  of  utility  equally  to  the  public  and  to  the  bar.  Al- 
low me  to  add,  he  must  read  your  cases  with  indifference,  who  does 
not  perceive  them  to  be  selected  with  care,  intermingled  with  mat- 
ter evincing  much  and  attentive  reading ;  digested  with  discrimi* 
natioD,  and  expressed  in  a  style  concise  and  perspicuous. 

Youi's  respectfully* 

D.  GRAHAM. 
Jacob  D.  Whxeleb,  Esq. 


,     Aeu^-Fod(r,S4>(.  6, 1824. 
DxAKSniy 

The  manner  in  which  yon  have  heretofore  edited  your  ^*  Ciiml- 
Hal  Law  Reports,^  entitles  you  to  the  unqualified  approbation  of 
oar  profession. 

Your  proposed  plan  of  reporting  every  criminal  case  throughout 
€he  nniooy  will  enBhle  the  profeMion  of  ^oor  own  state  to  avail  itself 


Tl 

of  the  learnings  and  researches  of  that  of  the  sister  states.  It  will 
tend  to  produce  an  oaifonnity  in  the  trial,  and  perhaps  the  penish- 
meat  of  ofienders  in  the  sereral  states,  and  preserve  a  portioo  of 
our  history  highly  interesting^  to  all  classes  of  our  people. 

I  beg*  leave  to  express  my  entire  confidence  in  jour  fitness  fo^ 
this  imporlant  work,  and  my  earnest  wishes  for  your  success. 

YottrV  truly, 

WILLIAM  M.  PRICi^ 
Jacob  D.  Wheeler,  Es^. 


JTew-Torky  SeptenAer  3, 1824. 
Dear  Sir, 

Your  object  in  making  a  collection  ot  American  State  Trials 
is  big^hly  meritorious,  and  its  faithful  execution  will  deser?e  the 
thanks  of  the  profession. 

Many  trials,  involving*  questions  interesting  to  the  American 
lawyers  and  politicians,  have  not  yet  been  published. 

Your  reports  of  Criminal  Law  Cases,  with  notes  and  references, 
furnish  ample  testimony  of  the  patience,  industry  and  talentt  which 
will  be  exerted  in  giving  a  character  to  your  proposed  work. 

With  great  confidence  in  the  success  of  your  undertaking,  and 
with  the  best  wishes  for  your  prosperity, 

I  am,  rery  respectfuUy ,  your  obedient  servant, 

H.  MAXWELL. 


^(Bw-Tork  September  ^y  18S4. 
Dear  Sir, 

I  am  gratified  to  find,  that  you  intend  publishing  all  the  inte* 
resting  Criminal  Trials  which  have  taken  place  throughout  the 
United  States.  The  crisis  is  favorable  to  such  an  enterprise.  Our 
law  must  every  day  become  more  rational,  and  it  is  highly  desira* 
ble  that  it  should  be  uniform.  Such  a  compilatioB  of  American 
Cases,  will  furnish  the  contemplative  reader  with  subjects  of  com- 
parisiHi,  the  surest  way  of  knowledge ;  and  the  notes  and  referen- 
ces  to  English  authorities,  made  by  one  so  oompetent  as  I  know  you 
to  be,  will  open  a  vast  field  of  useful  speculation,  and  a  sure  itiad 
to  the  geneial  advancement  and  improvement  of  our  criminal  jo* 
risprudence. 

Your^  respectfully, 

WILLIAM   SAMPSON. 
Jacob  D.  Wheeler. 
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NASHVILLE„i(TENNESSEi;)"  ".,'.." 

Decision  in  the  case  of  P.  H,  Darby i,  \  "  \ 

If  an  attorney  write  aW  pupblwb  t tisih|¥if*s  on  an  op9ni««|4ellTOT94  nASHVILLIS. 
in  court,  with  a  view  to  pre)adice  a  cause  pendinj^  io  auch  cqurt,     '    1824. 
or  the  court  to  which  it  may  be  remanded  for  tfial^'i^<^b'|)ttl^ 
lishing  is  a  contempt,,  for  wbicb^fae  may  be  stridi^ijn^  tf^ 
ToU  of  attorneys. 

The  jadgmeot  of  the  cotrit  to  which  the  contempt  is'  bfS^rei  im 
final;  apd.iUaoa^h  the  proeeedings  be  aummaryf  is  tto,:)nl|^i||f»- 
ment  of  the  11  tb  section  of  the  Bill  of  Rights. 

Hie  power  of  courts  to  punish  for  contempts  by  summary  |Ud^- 
ment.  existed  before,  and  sint:e.  Magna  Charta,  from  wbidi 
the  said  section  in  our  Bill. of  i^bts  is  copied ;  consequently 
subject  to  tike  constructions. 

Under  the  act  Of  1816,  eh.  9i5.  tbe  supreme  court  can  silenbe  and 
diaquaiify  an. attorney;  and  he  cap  be  restored  no  otherwise 
tiian  by  snch  court  revoking  the  Sentence. 

A  licensfe  subsequently  proeurisd  front'  «trciiit  }ud|pM  peniting  tbe 
Judgment  ^f  disquabf  cation,  i^^ajpid  license* 

Tbe  grant  of  it  being  in  effect  a  reversal  of  tbe  judgment  of  a 
superior  tirihanal,  was  illegal  V  abd  it  will  not  be  allowed  inM- 
rior  tribunals  to  dp  by  circuity,  irbat  tb^y  cannot  do  directly. 

Haywood,  J.  delivered  the  Joint  opinion  of  himself 
and  PficK,  J. 


1 .  I 


.  ■  I,       -    ■  . 

Darbj  having  on  the  second  day  of  this  term  been 

stricken  from  the  roll  of  attorneys,  ier  a  puhlication 

Vol.  III.  1 


•jm; 


2  REPORTS   OF   CRIMINAL   LAlf   CASES. 

NASHVILLE  in  print  respecting  a  suit  still  priding   in    the  cir« 

1R24 

cuit  court  for  the  county  of  Anderson,  in  which  the 
opinion  of  the  supreme  court  had  been  given  at  Knox- 
viile,  for  the  purpose  of  forestalling  the  public  opinion 
upon  the  merits  thereof^  and  to  excite  public  indigna- 
tion against  the  judges  for  giving  that  opinion,  and  to 
bring  the  same  into  contempt,  has,  since  that  time,'  as 
he  says,  obtained  a  certificate  from  the  county  court  of 
Davidson,  and  has  oiil^ed  9^new  license  from  Thomas 
Stewart  and  Robert  Mack  two  of  the  judges  of  the  cir- 
cuit coVnrts ;  and  he,  by  virtue  thereof,  Kas  applied  to 
'  *    this  court  to  be  again  admitted  to  practise  as  an  attor- 
ney in  this  court.     As  judge  Whyte  was  a  judge  of  this 
(.1   '.  '*   /:  toart  who  was  not  inapficated  in  this  or- in  any  other 
publicalipn  made  against  thi^judges,  the  other  two  judges 
of  fhisc^durt  have  b^en  desirous  that  he  should  act  upoa 
this  niot^n,  as  no  feeling  unfavorable  to  the  applicant 
cddld  b(s 'possibly  supposed  to  intermix  in  any  judgnnent 
which  he  might  form*      But  as  that  desire  has  been 
hfttherto  disappointed,  tht  to  remaining  judges  of  the 
Court  will  now  proceed'  to  give  their  sentiments  upon 
this  application* '  It  is  indeed*  a  novel  application,  as 
was  the  other  day  menijoned,  but  it  is  not  one  concern'^ 
iiig  which  the  covirt  can^  be  under  any  embarrassment. 
For  whether  we  consider  of  the  power  of  the  cburt  to 
punish  for  a  contempt,'  or  of  punisiiing.an  attorney  by 
striking  him  from  the  rofls;  or  of  the  constitutiotmiitj 
of  this  power;  or  of  its  being  a  part  of  the  criminal 
jurisdiction  or  otherwise  ;  or  of  the  rights  which  other 
courts  or  judges  have  to  pardon,  release  or  defeat,  the 
punishment  ordered,  either  directly  or  indirectly ;  it  will 
be  discovered,  that  with  respect  to  any  of  these  articles 
there  is  not  any  serious  difficulty. 


The  power  to  punish  for  contempts  is  sa  indispe&sa*:  NABHTILLE. 
Me  to  the  prescnration  of  the  authority  of  the  courts  of        ^^ 
judicature,  and  to  both  branches  of  the  l^igJolere^  that 
it  has  been  considered  by  general  consent  conceded  to 
tbem.  from  times  of  the  highest  antiquity  to  this  day* 
In  4  Bl.  p.  282,  283,  284.  288*  specifying  the  contempte  ^ 
for  which  the  court  may  punish  in  a  summary  way,  he 
enumerates,  among  others,  that  by  speaking  or  Writing 
contemptuously  of  the  court  or  judges,  acting  in  their 
judicial  capacities,  by  printing  false  accounts;  or  even 
true  ones,  without  p»t)per  permission,,  of  causes  then 
depending   in  judgment;  and  by  any   thing,  in  short, 
wfaicf^emonstrates  a  gross  want  of  that  regard  and  re- 
spect, which,  when  once  courts  of  justice  are  deprived 
of  their  authority,  is  entirely  lost  amongst  the  people. 
And  to  this  may  be  added.  Hawk.  P.  C.  b.  2.  ch.  '22. 
sec.  21. ;  Bac.  Abr.  At.  a.  !. ;  Com.  Dig.  At*  a.  1 . ;  4 
Johns.  328/;  5  Johns,  f 89. ;  9  Johns.  3i>8.  4td. ;  14 
East,  84,' 85.  95.   100,   lOi.;  Wilmot's  Reports,  243. 
254. ;  1  Wilson,  299. ;  3  Wilson,  188,  189. ;  2  Bl.  Rep, 
75S. ;  2  Atk.  471.    What  would  be  the  consequence,  if 
courts  of  judicature  had  not  this  power?  Every  such 
publication  is  intended  to  have  the  etTect  of  beating 
down  the  pretensions  of  one  party,  and  of  establishing 
the  claims  of  the  other  upon  their  ruins.     Otherwise 
the  publication  has  no  object  at  all.     If  an  artful  writer 
may  villify  and  abuse  the  one.pacty,  and  make  his  cause 
odious,  the  effect  is  by  forestalling  and  prejudicing  the 
public  mind,  to  make  the  jurors  favor  one  side  against 
the  other,  and  to  deter  the  judges  from  a  candid  and 
fair  expression  of  their  sentiments,  and  by  means  of  ter- 
ror to  procure  judgment  against  the  abused  adversary, 
whatever -may  be  the  merits  of  bis  cause^  and  whether 
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9A8HTILIiS:  laif  and 'justice  be  op  his  side  or  not.  The  plain  and 
simple  man,  when  sued,  is  no  otherwise  able  to  defend 
himself  than  bj  looking  to  the  judge  to^ive  him  the  law 
which  the  legislature  has  provided  for  his  securitj.  But 
bow  can  he  obtain  this  bene&t,  after  his  more  able  ad- 
iFiersary  has  made  the  world  believe  that  he  is  a  villain ; 
has  blackened  his  cause  in  public  estimation;  has  turned 
the  current  of  popular  prejudice  against  him ;  has  pre* 
occupied  the  opinions  of  the  jurors,  and  has  so  iotimi* 
dated  the  judges  who  are  to  decide  in  his  cause,  as  to 
make  them  afraid  to  give  judgment  in  his  favor,  how- 
ever meritorious  his  cause  maj  be.  If  such  practices 
must  be  tolerated,  what  chance  has  the  weak  man 
against  the  strong?  the  poor  man  against  the  rich  ?  the 
man  without  friends  and  influence,  against  him  .who  ha« 
both  ?  The  law  is  made-dumb,  the  judges  dare  not  pro- 
nounce it^  and  the  daring  and  factious  lay  their  rapa- 
cious, hai&ds  upon  such  property  of  the  people  as  thej 
choose  to  fancy.  They  have  no  more  to  do  but  to  su^ 
for  it,  to  traduce  the  possessor,  to  terrify  the  judge,  and 
to  sit  down  and  divide  the  spoil  with  their  friends.  No 
man  who  had  a  good  cause  ever  took  such  a  course:  he 
has  no  need  of  calumny,  nof  of  public  prepossessionS| 
to  bold  up  his  cause ;  he  confidently  trusts  ^o  the  unbi- 
assed judgment  of  the  court,  and  to  its  own  intrin^ 
recommendations.  If  such  practices  must  be  tolerated, 
what  is  the  law  but  an  engine,  by  the  help  of  which  the 
cunning  man  overreaches  and  ruins  his  unlearned  neigh- 
bor ?  and  by  what  tenure  do  the  people  hold  their  pos* 
sessions,  but  at  the  will  and  pleasure  of  those  who,  by 
their  publications,  acquire  over  the  public  functionaries 
a  destructive  ascendancy  ?  Can  a  judge  whose  mind  is 
enslaved  by  fear,  do  justice  against  .the  tyrant  who  eor 
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tfaiTes  him  ?  Can  he  apply  the  maxims  of  jurispnidence  NASHyiiXE 
ibr  the  protection  of  a  defenceless  adversary ;  a  help-     s^^^^^^^t^ 
less  citizen,  who  has  no  friends  or  factious  partizans  to' 
back  him;  who  has  no  wealth,  or  family,  or  fame,   to' 
sastain  him  ? 

If  the  court  h&d  not  such  power,  the  laws  could  not 
be  executed,  and  the  government  itself  would  be  pros- 
trated*   But  how  is  this  power  to  be  exercised  ?    I  an- 
swer, by  fine  and  imprisonment,   when  it  is  proper; 
and  by  striking  the  name  of  an  attorney  from  the  roils 
when  it  is  more  proper*    Attorneys,  for  ii|isbehaviour, 
bare  been  stricken  from  the  rolls  in  a  summary  way, 
firom  the  earliest  periods  of  our  judicial  history  to  this 
day.     Instsnces  may  be  seen  by  reference  to  the  Year 
Books  of  H.  §•  pK  37. ;  Moore's  Rpls.  88^. ;  30  Eliz« 
Osbaston's  case;  Cro.  Ch.  74. ;  StitesVPrac.  Reg.  12* ; 
6  Mod*  187.;  2  Atkins,  17  5.;  2  Inst.  514,  216. ;  Cowp.  ^^   y^^    ^ 
9M.    In  1  Vent.  331.  for  contemptuous  words  in  court,  Borr's    Case, 
ao  aftoroey  was  suspended  from  pratetice,  or  stncken  tie  Auoroey*. 
from  the  roils,  which,  in  ^(BL  Bep;  222.  is  explained 
to  be,  till  the  court  shall  think  proper  to  restore  him. 
6  Elast,  143.     The  same  power  is  confirmed  by  the  act 
of  1815,  ch.  95.  and  1817,  ch.  135.  the  effects  of  which 
4LCts  will  presently  be  examined. 

This  power,  ^o  far  from  being,  repugnant  to  the  words 
or  spirit  of  our  constitution,  is,  on  the  contrary,,  a  part 
of  that  law  of  the!  lahd  which  is  recognized.  The  29th 
article  of  Magna  Charta^  which  says,  as  our  own  Bill  of 
Rights  does,  art.  1 1.  sec.  8;;  ^  Ttiat  no  freeman  shall  be 
^en  or  imprisoiied,  or  disseized  of  his  freehold  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in  any  mannef 
destroyed  or  deprived  of  life,  liberty,  or  property,  but 
"by  the  judgment  of  his  peers,  or  the  law  of  the  land,'^ 
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JVASHVILLB  has  been  interpreted  under  the  term  ^«  law  of  die  land,'^ 

to  include  the  povrer  in  courts  of  judicature  and  in  botk 
branches  of  the  legislature  to  punish  for  contempts.  4 
lost.  33. ;  Sullivan^s  Lectures,  494. ;  1  Dallas,  Oswold^a 
case ;  1 4  East,  85.  That  it  is  a  part  of  the  .law  of  the 
land,  is  proved  by  its  constant  exercise  bj^  all  our  courts 
of  judicature,  and  by  both  houses  of  (lie  legislature  whea 
necessarj.'  This  power  the  house  of  comnions  of  North- 
Carolina  exercised  in  the  year  1777,  a  few  months  only 
after  the  formation  of  the  constitution,  in  the  case  of 
William  Blount,  who  made  an  assault  m  Mn  Hashy  the 
speaks  of  that  house. 

The  power  to  punish  for  contempts  is  no  part  of  the 
criminal  law.  If  it  were^  axtrts  whidi  had  no  criminal 
jurisdiction  could  not  punish  for  contempts,  as  the  houses 
of  the  legislature,  the  court  of  chancerjr,vaod  this  coiirti 
Where  the  contempt  amounts  to  an  indictahle  oflence  ai 
well  as  a  contempt  of  the  court,  punishneot  inflicted  by 
the  latter  is  no  bar  to  a  prdsecution  for  the  foimer,  and 
vice  versa*  And  neither  thb  contemned  court,  nor.  the 
court  of  criminal  jurisdiction,  is  obliged  to  suspend  pro- 
ceedings  till  the  other  has  acted.  9  Johns,  413.  417. ; 
Cowp.  829. 

This  power  itself,  from  its  very  nature,  must  necessa- 
rily be  independent  of  all  other  tribunals.  For  if  it  de-* 
pends  upon  another,  whether  punishment  can  be  inflict- 
ed or  not,  that  very  dependence  defeats  and  overturns  it. 
The  insulted  judge  must  go  to  la.w  before  some  other 
tribunal,  with  every  one  whom  his  decisions  ofiend^ 
He  must  quit  hm  business  in  courts  and  leave  the  bench, 
and  travel  to  inferior  courts,  and  give  his  attendence  up- 
on them,  neglecting  in  the  mean  time  the  oflicial  duties 
which  belong  to  his  ofiice.    The  inferior  judge  may  not 
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be  disposed  to  discouragie  thc^  contempt ;  the  proceed-  NASHVILLE 
logs  maj  not  be  regular  or  legal ;  thej  may  io  the  end 
be  set  aside  and  quashed,  by  arresting  or  reversing  the 
judgment,  and  must  be  commenced  again,  and  the  same 
difficulties  agaiq  encountered. .    No  one  would  be  afraid 
to  otlend  :  the  delay  of  punishment,  and  the  numerous 
cfaaoces  of  escapii^t,.would  disarm  the  cjcpected  pun- 
isbmeat'of  ail  its^  terroi^.      Nor  would  the   insulted 
court  ever  think  of  the  attempt  to  cause  the  infliction  of 
puaishment  under  sojuany  discouragements.  .  No  soon- 
er does  he  get  through  oqe  set  of  controversies^  than 
tome  other  dissatistied  suitor  assails  him  with  equal  out-r 
rage,  and  involves  him  in  others.    He  muat^o  again  and 
forever  through  the  same  routine  of  vexation  and  trouble« 
With  such  embarrassments  to  contend  with,  will  he  re* 
laaiD  upon  the  bench  ?     He  must  either  quit  it,  or  sub- 
mit to  be  directed  by  men  who  resort  to  such  means  for 
the  attaiameut  of  their  ends,  and  become  an  instrument 
io  their  hands  for  the  sake  of  rest,  abandoning  his  duties 
and  resigoing  the  rights  of  the  people*     Without  power 
to  repress  the  eiforts  of  designing  men,  that  shall  be  di- 
lected  against  htm  because  of  an  unyielding  temper,  how 
will  the  judge  be  able  to  uphold  his  integrity  when  iute- 
lests  •f  the  bigbest  magnitude  are  to  be  settled  by  his 
decieioDs?    When  it  shall  be  observed  that  the  most 
submissive  pass  unmolested,  will  not  submission  at  least 
plead  ID  rei!ommendation  of  itself?    Will  it  not  set  be- 
lore  him  the  perpetual  conflicts  which  he  has  to  main- 
tato  in  vindication  ct  opinions  in  wiiich  he  has  no  indi- 
vidual interest,  and  the  unceasing  calumnies  to  which  he 
is  exposed  for  the  ptxitection  of  others,  who  hardly  know 
the  cause  why  he  is  so  worried  ?    If  in  so  many  difficul- 
ties the  judge  is  not  furnished  with  the  means  of  imme^ 
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NASHVILLE  diate  defence  and  repression,  his  authority  must  fall,  and 
the  rights  of  the  people  with  it.  For  what  rights  have 
they  bnt  those  which  the  law  gives,  by  means  of  the 
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courts  it  has  instituted  ?  And  if  these  cannot  support 
them,  the  rights  themselves  are  nominal.  The  authori- 
ty which  courts  have  to  punish  for  contempts  cannot 
therefore  be  interfered  with  in  any  degree  by  any  other 
court  or  judge.  If  the  party  be  committed,  and  brought 
before  another  judge  or  tribunal  by  habeas  corpus,  and 
it  appear  upon  the  face  of  the  commitment  that  he  was 
committed  for  a  contempt,  that  being  a  matter  not  cog- 
nizable in  any  other  but  the  committing  court,  be  will 
therefore,  without  further  inquiry,  be  remanded.  Cro. 
Ch.  168. ;  2  Bl.  Rep.  757. ;  Dyer,  59.  hi ;  Cro.  Ch. 
579. ;  L.  Ray.  1 108  ;  2  Bay's  Rep.  183. ;  1  Dall.  Rep. 
319. ;  5  Johns.  289. ;  9  Johns.  419.  421.  423.  NoVcan 
the  sentence  •be  suspended  by  writ  of  error.  Bibb's 
Reports,  60i.  Johnston's  case,  and  the  decision  of  this 
court  at  the  present  term  in  the  case  of  The  State  v. 
Shumate;  also  14  East,  84,  85.96.  100,  101 ;  '3  Wils. 
200,  201,  202,  203,  904.  All  these  contusions  are  es- 
tablished by  repeated  decisions  in  different  ages  through 
a  long  succession  of  centuries ;  are  indispensable  to  the 
existence  of  courts  of  judicature ;  have  never  beett 
complained  of,  or  restrained  or  regulated. in  any  censti* 
tution  or  national  instrument  produced  by  the  stru^lea 
of  the  people  against  oppression ;  but  on  the  contrarp> 
has  been  considered  as  a  p<^¥er  in  support  of  the  couj^ 
of  judicature ;  upon  which  they>  ^^pended  for  protec- 
tion, against  the.  usurpations  of  prerogative,  and  there- 
fore was  considered  as  a  privilege  belonging  to  the  peo- 
ple. And  when  these  evidences  are  properly  under- 
stood, they  furnish  an  answer  to  the  principal  questioni 
which  can  arise  in  this  applicatioD. 
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If  no  judge  or  other  tribunal  can  interfere  to  defeat  a  If  ASRVILUI 
sentence  given  for  a  contempt,  shall  it  be  allowed  to 
jodges  of  the  circuit  court,  by  circuity,  to  defeat  a  sent 
fence  through  the  mediuin  of  a  new  license,  which,  by 
any  direct  means,  they  were  not  allowed  to  defeat  ?  They 
have  power togive license  topracticeas  anattorney  by  the 
act  of  1 809,  ch«  6.  But  by  the  act  of  1815,  ch.  97.  sec.  2., 
^  If  the  judge,  apon  an  investigation  into  a  charge  alleg* 
ed  against  an  attorney,  should  be  of  opinion  that  he  is^ 
guilty  of  a  misdemeanor  which  ought  to  disqualify  him 
from  practising  as  an  attorney,  it  shall  be  the  duty  of  such 
judge  to  strike  his  name  from  the  rolls ;  and  it  shall  not 
be  lawful  for  any  attorney,  so  disgraced,  to  practice  as 
such  in  any  court  of  record  in  this  state.''     If,  by  the  act 
of  1 809,  he  has  power  to  grant  license,  does  that  extend 
to  grant  license  to  one  who  by  law  is  disqualified  to  prac- 
tice?     If  they  have  power  to  grant  license  to  one  who 
18  certi&ed  by  the  county  court  to  be  a  person  of  good 
OBoraJ  character,  does  this  authorize  them  to  grant  license 
to  one  who  on  record  of  the  highest  court  is  stricken  from 
flie  rolls  because  of  his  misbehaviour  ?  Does  it%ive  them 
power,  in  the  face  of  a  conviction  of  misbehaviour 
standing  on  record,  to  reverse  the  conviction,  or  to  re- 
lease from  the  punishment  which  is  in  consequence  of  it^ 
unless  they  have  power  to  pardon  the  conviction,  to  re- 
lieve from  punishment,  to  discharge  the  order  for  re- 
pealing the  license,  that  yet  stands  upon  the  record  a  bar 
to  their  proceeding  to  any  act  which  can  indirectly  have 
fliat  effect  ?    For  either  the  entry  on  record  must  have 
its  effect,  or  the  license  which  they  hav/e  given  must  be. 
of  no  effect.    They  are  repugnant  to  each  other,  and  one 
or  the  other  must  give  way.     The  judges  of  the  circuit 
court  have  no  power  by  the  common  law,  or  by  any  sta- 
VoL.  III.  9 
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n ASfTTU  E  totei  to  give  license  to  a  removed  attornej  who  has  been 
stricken  from  the  rolls  for  misbehaviour.  As  the  power 
given  to  them  by  the  act  of  1 809  must  be  in  accordance 
with  the  act  of  1816,  and  not  repugnant  to,  or  subver- 
sive of  it ;  therefore  thej  have  no  power  so  to  use  their 
authority  as  to  defeat  a  sentence  given  under  the  act  of 
1815,  and  to  render  the  same  void,  and  of  no  effect. 
The  act  of  l^l  7,  ch*  6|«  sec.  3.  also  gives  the  like  pow- 
er of  removal,  and  at  least  is  not  to  be  made  void  by  the 
prior  act  of  1809,  but  mu^  be  deemed  restrictive  of 
that  act  so  far  as  any  thing  done  under  it  would  directly 
operate  against  the  provisions  of  the  act  of  1817.  In 
short,  the  act  of  1809  must  not  be  made  to  undo  and  de- 
feat that  which  is  legally  done  under  the  act  of  1817. 
The  act  of  1 81 7  says,  that  the  judges  of  the  court  of  er- 
rors and  appeals  shall  have  power  to  silence  any  prac- 
tising attorney,  upon  the  due  proof  that  such  practising 
attorney  has  been  guilty  of  any  of  the  offences  mentioned 
In  that  act,  or  that  such  practibing  attorney  is  guilty  of 
such  other  acts  of  immorality  or  impropriety  as  are  in- 
consistei^  with  the  character  or  faithful  discharge  of 
tiiat  office.  Was  it  the  meaning  of  the  legislature,  that 
when  discharged  by  the  judges  of  the  supreme  court,  the 
judges  of  the  circuit  court  should  restore  him  the  next 
day  in  face  of  the  record  made  by  the  judges  of  the  su- 
preme court,  and  in  opposition  to,  and  in  defeasance  of 
what  they  have  lawfully  done  in  pursiance  of  the  act  of 
of  1817?  Their  power  and  conduct  under  the  law  of 
1809  must  be  in  accordance  with  that  which  is  legally 
done  under  the  act  of  1817,  and  not  in  subversion  of  it. 
And  hence  it  follows,  that  a  new  license,  the  effect  of 
which,  if  valid,  will  be  to  restore  to  the  practice  from 
which  he  is  removed,  leaving  the  conviction  against  him 
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€o  record  in  full  force,  is  one  given  without  audiority  in  ^^^^^^^ 
the  jadges  of  the  circait  court  to  give  the  same,  and  is 
therefore  utterly  void  and  of  no  efiect ;  of  course,  it  can 
give  him  no  right  to  be  again  admitted  to  practise  in  any 
court  from  which  he  was  debarred  to  practice  by  the 
sentence  of  conviction  given  against  him  by  the  supreme 
court ;  and  that  he  has  no  other  meaqs  of  readmission 
but  by  a  suspension  of  the  sentence  by  the  court  which 

made  it. 

Therefore,  this  application  to  be  admitted  under  th$ 

license,  must  be  refused. 


mititvitt  eotttt 

MAINE,  July,  1824. 

ElwtU        )  AssAtiLT  AND  Batteet.    Riohts 

,,    ^*        ,    i     OF  Master  and  Seaman.      ] 
JVarttn  et  al    j 

Ware,  District  Judge.    This  is  a  libel  for  an  assault 
and  battery,  brought  by  Elwell,  one  of  the  crew  of  the 
brig  Mentor,  against  Martin,  the  master,  and  Storer 
and  Fales,  the  two  mates.     Elwell  9omplains  against 
tbe  respondents  that  on  the  25th  of  June  last  they  jointly 
made  an  assault  upon  him  with  great  violence,  and  in- 
flicted, among  other  injuries,  the  very  serious  one  of 
dislocating  his  left  shoulder.      To  this  libel  the  respon- 
dents have  put  in  several  answers,  admitting  and  justi- 
fying the  assault  as  necessary  and  proper  correction  to 
punish  the  mutinous  and  disobedient  conduct  of  the  ii- 
bellant,  and  denying  that  the  dislocation  of  the  arm  was 
the  effect  of  their  assault.     Elwell,  in  his  replication, 
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re-ftff rms  the  matters  stated  in  his  libel,  with  constdeni" 
ble  amplification,  and  denies  the  sufficiency  of  the  jail* 
tification.  The  cause  has  been  veiy  fully  and  ably  ar» 
gued  on  both  sides,  and  now  stands  for  decision. 

The  affair  which  gave  occasion  to  this  prosecutioa 
took  place  at  Turks  Island,  after  the  brig  had  loaded, 
and  was  in  the  act  of  departing  from  the  port* 

[The  learned  Judge  here  gave  a  minute  account  of 
the  testimony ;  but  the  law  of  the  case  may  be  distinctly 
understood  from  what  follows.     It  is  sufficient  to  state, 
that  the  sailor  having  been  drinking  on  shore,  was  re- 
fused the  usual  allowance  of  grog,  when  he  came  on 
board — that  he  demanded  it  of  Fales  the  second  mate, 
with  much  insolence.    That  he  lirandished  in  his  hand 
an  open  knife,  with  which  he  had  been  eating  his  din- 
ner, using  threatening  language  :  Fales  struck  him  again 
with  his  stick — he  put  up  his  knife  and  dared  Fales  to  a 
fight :  Fales  clenched  him,  'and  a  scuffle  ensued.      Sto- 
Ter,  the  chief  mate,  came  up  and  parted  them,  and  or* 
dered  Eiwell  forward.     He  refused,  with  an  oath,  to  go 
till  he  had  his  grog.  The  Captain  came  on  deck,  and, 
inquiring  if  there  was  mutiny,    kicked  Eiwell  three 
times  ;  the  third  time  with  such  violence  as  to  prostrate 
him  on  the  deck,  and  then  called  out  to  confine  him* 
As  he  was  rising  on  his  feet,  the  captain  and  both  mates 
8ei2ed  him,  cast  him  down,  and  lashed  him  to  the  boat, 
or  a  spare  topmast  on  deck.     He  was  confined  in  that 
situation  one  hour,  apparently  in  much  pain,  and  then 
released  by  Storer,  and  sent  below.    The  injury  to  the 
shoulder  was  done  when  he  was  the  second  time  thrown 
on  the  deck ;  but  the  nature  or  degree  of  the  injury  was 
not  ascertained  till  fourteen  days  afterwards,  when  he 
arrived  in  Portland.    It  was  stated  by  the  sui^geons  that 
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il  would  be  two  or  three  mondi9  before  be  coakt  leco- 
Ter  the  oae  of  his  arm,  and  that  it  would  always  be  more 
liable  to  a  similar  ifijur}  •] 

The  affiraj  conunenced  between  Elwell  and  the  se- 
cond mate,  Fales.    When  Elwell,  after  his  grog  was  re-  - 
foaed,  continaed  to  demand  tt,^  and  refused  to  go  for- 
ward on  his  order,  Fales  took  upon  himself  to  chastise 
liiin  for  his  insolence  and  disobedience.     That  Fales  was 
correct  in  refusing  to  deliver  the  customary  allowance 
of  grog,  is  admitted*     It  seems  to  have  been  in  confor- 
mity with  the  orders  of  the  captain.     But  it  is  not 
equally  clear  that  he  is  as  fully  justifiable  in  assuming  to 
himself  the  authority  of  inflicting  corporeal  chastisement 
ott  the  man  for  bis  disobedic^nce,  when  the  captain  was 
at  his  elbow.    It  was  not  a  case^here  the  safety  of  the 
▼cssel  or  the  discipline  orthe^crew  required  the  instant 
exertion  of  such  authority.    And  it  may  be  here  re- 
nmked,  that  though  the  law  does  indeed  justify  the  mas- 
ter in  chastising  on  the  spot  a  reluctant  or  disobedient 
teaman,  1  am  not  aware  that  this  authority  is  extended  to 
his  subordinate  officers,  when  he  is  present,  especially 
to  the  lowest  on  board  the  vessel.     Such  things,  often 
witbout  doubt,  are  done  and  pass  off,  and  if  the  pun- 
ishment were  merited  and  not  unreasonably  severe,  I  do 
fiot  say  that  Courts  will  give  much  encouragement  to  a 
teaman  who  should  ask  for  damages.    But  I  am  now  in- 
quiring for  the  legal  righta  of  the  subordinate  officers  in 
Ihe  presence  of  the  captain,  and  1  am  free  to  say  that 
I  do  not  know  the  law  ^hich  in  such  cases  invests  the  » 
inferior  officer  witti^  such  powers.     The  ancient  sea 
hws  aie  curiously  directory  in  fixing  the  limitations  of 
this  authority  in  the  captain,  and  the  authority  itself  is 
.in  some  of  them  rather  suggested  than  directly  given* 
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CoDsnIatde  la  Mer.  b.  416.  Laws  of  Oferon,  art.  18. 
Cleirac,  p.  48.  Laws  of  Wisbury.  art.  24.  Oido* 
nance  de  la  Marine,  b.  2*  t.  U  art.  22.;  1  Val.  447. 
But  there  is  not  within  my  recollection  3n  intimation 
that  any  such  authority  is  entrusted  to  the  inferior  offi- 
cers  of  the  ship.  I  am  by  no  means  satisfied  that  the 
interests  of  commerce,  the  security  of  navigation,  or 
the  good  discipline  of  ships^ crews  require  it*  On  the 
contrary,  it  seems  to  n^e  that  such  a  distribution  and  ex* 
tension  of  power  would  be  the  parent  of  confusion 
rather  than  order,  and  by  breaking  in  upon  the  unity  of 
authority,  would  tend  rather  to  the  relaxing,  than  the 
sustaining  of  good  discipline.  To  me  it  seems  that  a 
good  ship  master  should  allow  no  person  but  himself 
to  inflict  a  blow  on  a  seaman  in  his  presence. 

If  such  be  the  law  it  takes  some  shades  from  tlie  mis- 
conduct of  Elwell  in  the  scuffle  which  took  place  be- 
tween him  and  Pales.  It  does  not  excuse  him  from  per- 
severing in  the  demand  of  his  grog  after  it  had  been  re- 
fused, much  less  does  it  excuse  his  insolence  and  diso- 
bedience to  his  superior.  If  he  was  aggrieved,  his  ap- 
peal lay  to  the  master.  But  he  was  probably  conscious 
of  the  propriety  of  the  officer's  conduct,  and  well  satis- 
fied that  the  refusal  of  Pales  would  be  confirmed  by  the 
captain.  It,  however,  places  Mr.  Pales,  when  he  com- 
menced the  assaults  in  the  legal  attitude  of  an  a^res- 
sor. 

When  Storcr  came  up  and  parted  the  combatants*  be 
was  merely  in  the  execution  of  his  official  duty,  but  the 
libellant  added  to  the  aggravation  of  his  previoos  mis- 
behaviour, the  refusal  to  obey  the  proper  and  juet  order 
of  this  officer. 

When  the  affray  commenced,  the  captain  was  in  the 
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cabin*  He  was  called  up  by  the  noise  on  deck,  and «sk» 
ed  if  there  was  mutiny,  to  which  one  of  the  officers  re- 
plied that  it  looked  like  it.  This  was  the  only  inquiry 
he  made  into  the  cause  or  nature  of  the  quarrel,  ^ut 
as  be  was  within  hearing  during  the  whole,  he  may  well 
be  aapposed  to  have  understood  the  origin  and  character 
of  the  affray.  He  proceeded  to  punish  the  delinquent 
OD  the  spot. 

.  It  is  not  difficult  to  state  in  general  terms  the  nature 
and  extent  of  the  master's  authority  in  such  cases.  It  is 
his  duty  to  preserve  discipline  on  board  his  ship,  and  it 
is  his  right  to  correct  the  disobedience  or  insolence  of  a 
seaoian  by  moderate  chastisement ;  his  authority  in  this 
respect  being  analogous  to  that  of  a  parent  over  his  chil- 
dren, or  a  master  over  his  apprentice.  Abbot  on  Ship- 
ping, 187*  Am.  ed.  vol.  1.  p.  447.  But  though  there  is 
tittle  difficulty  in  stating  the  right  of  the  master  in  gene- 
ral terms,  it  is  not  so  easy  in  practice  to  fix  the  precise 
point  at  which  a  just  and  wholesome  exercise  of  doqnes- 
tic  discipline  passes  into  a  criminal  abuse  of  power.  In 
such  cases  I  am  not  insensible  that  the  condition  of  the 
captain  is  to  be  looked  upon  with  indulgence.  The  oc- 
casion that  calls  into  activity  his  authority,  usually  re- 
quires that  it  should  be  exercised  often  with  prompti- 
tude, under  circumstances  of  strong  excitement,  with 
but  little  time  for  reflection,  and  little  opportunity  of 
weighing  in  critical  scales  the  just  amount  of  punishment 
against  the  magnitude  of  the  offence.  Something  under 
such  circumstances  is  to  be  indulged  in  his  favour  to 
the  infirmity  of  human  nature.  To  hold  him  responsible 
for  what  another  persou,  who  looked  on  as  a  cool  and 
Quconcemed  spectator,  might  think  a  moderate  excess, 
would  be  trying  his  conduct  by  too  severe  a  test ;  it 
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woald  give  too  much  encourageineat  to  noithe  bestclasi 
of  mariDere  to  enter  prosecution  fortrivial  injuries,  and 
have  a  tendency  to  break  down  all  authority  and  disci- 
pline. It  was  very  justly  urged  by  the  libellant  that  the 
greatest  discretion  is  not  to  be  expected  from  the  hum* 
ble  condition  of  a  common  sailor,  but  that  the  usefulness 
of  the  class  to  which  be  belongs,  his  bard  services  and 
small  reward,  and  the  .character  of  frankness,  and 
thoughtless  impetuosity,  which  seems  to  be  naturally 
created  by  the  nature  of  his  employment,  justly  require 
that  we  should  look  on  his  failings  with  sentiments  of 
kindness,  and  not  severity.  To  this  argument  it  may  be 
replied,  with  equal  truth,  that  when  the  misbehaviour  of 
the  seamen  has  called  into  action  the  correctional  pow* 
er  of  the  master,  the  like  reasons  claim  for  him  a  like 
indulgence  of  judgment  in  favour  of  the  necessary  exeN 
cise  of  discretionary  authority. 

In  the  present  case  there  was  misbehaviour  on  the  part 
of  the  libellant  that  unquestionably  justified  correction, 
and  the  true  question  is  whether,  in  infli<ftingsonmiary  jut* 
tice,  the  officers  have  passed  the  limits  beyond  which  the 
indulgence  of  the  law  cannot  consistently  with  justice  and 
sound  policy  follow  them.  In  my  opinion,  they  have* 
It  has  been^aigued  for  the  respondents  that  the  master 
under  the  circumstances  having  the  right  to  chastise  El- 
weli, that  the  mode  of  punishment  being  a  legal  and  pro- 
per one,  and  the  dislocation  of  a  limb  not  being  intend- 
ed, nor  I'fkely  to  occur  in  the  mode  of  correction  adopt- 
ed, the  officers  ought  not  to  be  holden  responsible  for  an 
accidental  and  unexpected  injury.  There  is  certainly  a 
great  degree  ef  plausibility  in  this  mode  of  considering 
the  case.  But  will  the  facts  warrant  it  1  When  the  mas- 
ter in  this  way  takes  his  stand  upon  his  strict  Ic^  rights, 
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I  must  be  permitted  to  say  that  he  showed,  as  is  perhaps 
too  apt  to  be  the  case,  quite  as  much  altcrity  as  was 
suitable  in  resorting  to  severe  measures.     From  all  the 
evidence  the  dislocation  seems  to  have  been  eflTected 
when  Elwell  was  thrown  down  to  be  lashed.     The  mas-  ' 
ter  and  both  mates  had  then  hold  of  him,  and  assisted  in 
kjing  him  down,  and  making  him  fast.     With  such  odds 
98  the  strength  of  three  against  one,  it  would  seem  that 
wkh  ordinary  caution  in  the  application  of  their  force, 
Elwell  might  have  been  secured  without  the  employment 
of  such  violence  as  inupt  have  been  exercised  to  pro- 
dace  the  injury  be  sustained.     That  degree  of  violence 
was  anneceasary  and  unwarra^itable,  and  if  an  injury 
was  done  beyond  what  was  intended,  though  as  happen- 
ing partly  from  misadventure,  it  may  not  call  for  vindic- 
tive, no  reason  is  perceived  why  the  authors  of  it  should 
DOt  be  holden  answerable  for  actual  pecuniary  damages. 
Under  all  the  circumstances,  to  this  amount,  I  think  the 
daoiages  ought  to  be  liiniled* 

It  is  cootetfded,  on  the  part  of  the  respondent's  counr 
ael,  that  whatever  may  be  the  decision  as  to  the  master^ 
Storer  and  Fales,  who  acted  in  obedience  to  his  order, 
can  in  do  event  be  held  responsible.  They  would  in- 
<|eed  be  justified  in  confining  Elwell,  and  this  was  tht 
extent  of  the  master's  order.  But  in  executing  it,  if  a 
Berioas  injury  was  inflicted  from  their  unnecessary  barsh- 
nefls  or  want  of  caution,  they  must  be  held  to  answer 
fi>r  it.  They  were  jointly  engaged  in  doing  the  wrong, 
and  I  do  not  perceive  any  reason  why  they  should  not 
t»e  heM  to  respood^hc  damages.  Decroe,  <»  ^ai»9g«--- 
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SCHOHARIE,  (N.  Y,)  Sept.  12th,  1817, 

The  Peopk 

T.  ^  Murder. 

Abraham  KtsUr. 

This  day  the  prisoner  was  brought  to  trial  on  an  in- 
dictment for  the  murder  of  Catharine  Kesler,  his  wife. 
The  indictment  contained  two. counts :  one  for  idminis- 
tering  white  arsenic,  and  the  other  for  administerii^ 
laudanum,  at  the  town  of  Middleburgfa,  in  Scoharie 
county,  on  the  lOtb  of  November,  1816,  of  which  she 
died  on  the  15th  of  the  same  mouth* 

Evidence  for  the  ProsectUiotu      \ 

Catharine  Best  Witness  knows  the  prisoner;  she 
thinks  he  came  to  her  house,  in  the  town  of  Middlebui^, 
on  the  ]7th  of  November  last ;  with  him  was  a  lady  he 
called  his  wife ;  she  recollects  it  was  on  a  Sunday  evening 
about  8  o'clock ;  they  went  to  bed  without  having  any 
thing  to  eat' or  drink,  that  witness  knows  ef ;  it  might 
have  been  9  o'clock  before  they  retired  to  bed ;  after 
witness  had  been  in  bed  for  some  time,  it  might  have 
been  1  o'clock,  prisoner  and  deceased  both  came  throu^ 
the  room  to  go  out  doors,  and  the  witness  asked  what 
was  the  matter  with  the  lady  1  Prisoner  answered  that 
she  was  taken  unwell  with  violent  puking ;  tboy  return- 
ed to  bed,  and  afterwards  went  out  several  times ;  pri- 
•oner  told  th^  witness  that  she  also  had  a  purging.  After 
they  had  been  out  twice  or  three  times  witness  got  up 
and  banded  the  prisoner  a  chamber  vessel  for  the  decea* 
sed  to  use.    Prisoner  got  cold  water  for  her  several 
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times ;  witness  told  the  prisoner  she  was  willing  to  wait  8CH0HARIS 
190a  his  woman,  and  do  all  she  could,  the  same  as  if  she     ^^^.s^.-^^ 
WS8  one  of  her  own  family ;  prisoner  answered  it  was    The  People 
not  worth  while,  be  had  nothing  to  do,  and  that  he  coald        Kesier. 
as  well  do  that  as  nothing.   The  next  morning  early  wit-  ' 

seas  went  to  the  bed-side  and  asked  the  deceased  how 
Ae  was  ;  she  said  she  was  a  little  easier ;  that  she  had  a 
bad  pain  in  the  stomach  and  ib  her  head.  Witness  left 
flie  bed-room,  and  prepared  some  tea  and  bread  and  but- 
ter; oflfered  it  to  her,  but  she  had  no  appetite,  and  witness 
did  not  observe  her  to  eat  at  all ;  prisoner  was  in  the 
bed-room  at  the  same  time :  the  deceased  was  very  thirsty, 
and  he  procured  her  water,  and  gave  her  tea  also  to 
drink«  Witness  says  the  deceased  and  prisoner  both 
reckoned  it  was  the  hystericks.  Witness  sent  for  Eliza- 
beth Spoor;  but  previous  to  sending  for  Mrs.  Spoor,  pri- 
soner said  the  deceased  was  subject  to  hystericks  and  fits. 
Witness  said  she  had  no  fits  as  she  observed.  Mrs. 
l^>oor  came ;  rubbed  her  stomach,  and  said  it  was  not 
hystericks  that  ailed  the  woman ;  she  returned  home,and 
was  sent  for  a  second  time,  by  the  desire  of  the  prisoner, 
who  said  it  was  a  continuation  of  the  hystericks ;  it  was 
then  near  12  o'clock.  During  the  day  she  grew  worse 
witti  pains  in  the  stomach  and  head ;  she  perspired  very 
much ;  she  complained  of  a  burning  heat  in  her  breast 
and  stomach :  by  spells  she  complained  of  cold  chills ; 
these  chills  were  accompanied  with  sweats.  Mrs.  Spool 
came  the  second  time,  and  again  rubbed  her  stomach, 
bat  it  appeared  to  produce  no  effect ;  she  still  continued 
to  complain ;  and  whilst  the  prisoner  was  in  the  room 
Mrs.  Spoor  said  it  was  not  hystericks — ^the  deceased  still 
continued  thirsty,  and  remained  in  the  same  situation 
until  %  o'clock  in  the  evening,  when  witness  retired  to 
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the  room  when  witness  retired  to  bed*     The  second 


Tb«  feoffle  morning  she  appeared  to  be  some  better^  but  continoed 
KeflVr.        to  complain  of  the  pain  in  her  stomach  and  a  burning 

'^*"  heat.     Witness  spoke  to  prisoner.,  and  wished  him  to 

send  for  a  physician ;  he  said  be  did  not  think  it  would 
be  of  any  consequence.  She  mentioned  it  to  him  seve- 
ral times,  and.  told  him  if  it  was  her  case  she  would  send 
for  a  physician.  He  said  it  was  of  no  consequence,  shia 
was  subject  to  it ;  and  whenever  she  had  been  in  a  fit  it 
would  go  over.  He  at  length  went  for  a  physician^  but 
whether  it  was  that  day,  or  the  day  following,  she  cannot 
ascertain.  In  the  afternoon  of  Tuesday  she  was  taken 
with  more  violent  pains :  prisoner  said  she  had  puked, 
but  witness  said  she  had  not  observed  it :  at  intervals 
during  her  sickness  she  had  cold  chills  and  sweats.  On 
Tuesday  prisoner  said  she  had  eat  a  little,  he  had  car- 
ried it  in  for  ber.  On  Tuesday  night  witness  proposed 
to  have  persons  to  watch  with  ber ;  but  pristoner  said 
be  had  to  be  up  with  her  himself,  and  it  was  not  worth 
while  to  disturb  the  family  of  their  rest ;  if  any  thing 
was  wanting  he  would  call  on  witness.  The  next  morn- 
ing the  deceased  was  much  better,  and  came  and  sat 
with  her  in  her  room ;  it  was  early  in  the  morning,  be- 
fore breakfast.  The  deceased  complained  of  a  trem- 
bling in  her  limbs,  and  said  she  could  not  bear  to  be  up 
long  :  she  did  not  complain  of  much  pain  that  morning ; 
she  remained  op  about  fifteen  minutes ;  complained  of  a 
dizziness  in  her  head :  afterwards  she  again  got  up,  said 
she  was  so  tired  of  .lying,  she  would  try  to  set  up  a  little 
'  while.  During  this  time  witness  thinks  prisoner  had  gone 
.  to  the  doctor's ;  she  washed  herself,  complained  of  a  dizzi- 
ness in  her  head,  and  said  she  had  to  lie  down  again* 


ftironTsor  CRmnrAi.  law  eAsit.  21 

On  Wednesday)  in  the  forenoon    prisoner  said  he  had  SCHOHARIE 

giTeo  her  a  puke,  and  witness  thinks  she  heard  some  one 

p  ike  in  the  room  where  the  deceased  was  lying.     In  the    ibe  Peupie 

afternoon  af  Wednesday  she  grew  worse  and  complained       Kester. 

•f  barntng  heat  and  thirst  as  before.     Witness  then  told 

prisoner  that  a  physician  ought  to  come  and  see  her :  pri-  . 

aoner  said  it  was  not  worth  while,  it  would  only  make  a  bill 

of  expense ;  she  was  used  to  such  turns,  and  would  not  get 

well  until  she  had  had  a  fit.     Prisoner  was  most  of  the 

time  in  the.  room  alone  with  her.     On  the  evening  of 

Wednesday  the  deceased  was  taken  very  ill,  and  com- 

pkioed  of  more  distress  in  her  stomach  ;  she  said  her 

whole  body  was  in  distress  and  pain.     She  was  at  times 

beated,  and  threw  off*  her  bed  cloths,  and  then  again 

complained  of  cold,  and  covered  herself.     She  called 

for  her  mother ;  witness  asked  prisoner  who  she  meant ; 

he  said  she  meant  his  mother^  because  she  thought  much  of 

her^   and  that  she  had  lived  with  her :  Prisoner  told  wit' 

ness  they  were  from  Rome,     She  was  in  continued  dis- 

'  tress  ou  Wednesday  night  until  12  o'clock,  when  witness 

left  the  room.    On  Thursda}'  morning  she  was  at  times 

deranged ;  she  continued   to  call   for  her  mother  and 

brothers.  On  Wednesday  night  she  requested  prisoner,  if 

she  died,  to  return  her  to  her  friends  to  be  buried;  he  said 

it  should  be  done.     Witness  asked  prisoner  whether  the 

brothers  she  called  for  were  her  own  brothers  ;  prisoner 

said  they  were  step-brothers ;  and  in  answer  to  witness' 

questions,  said  her  father  and  mother  were  dead.     On 

Thursday  he  went  for  a  physician,  but  did  not  fetch  one; 

and  said,  on  his  return,  he  had  given  her  medicine ;  but 

witness  observed  she  was  much  worse  after  it.     Witness 

told  prisoner  she  woutd  give  her  no  more  medicine,  as 

the  deceased  was  much  worse  after  it.    He  answered,  he 
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SCHOHARie  did  not  think  he  would  give  her  any  more ;  and  after- 

wards  on  being  asked  by  witness,  who  observed  she  was 

The  Peoiile     worse,  he  told  witness  he  bad  given  her  more  medicine ; 

Keller.        shc  eat  some  buttermilk  soup  on  Thursday :  Prisoner 

•*—"■"""  told  witness  he  had  given  her  opium.  From  Wednesday 
tii<rht  witness  thought  she  could  not  live ;  deceased  said 
she  would  die ;  but  prisoner  said  she  had  such  turns  be« 
fore  and  recovered ;  and  the  deceased  replied  she  would 
never  see  her  friends  again  5  and  said  she  was  not  then 
as  she  had  been  be/ore^  and  that  she  would  die.  Prisoner 
said  he  wondered  why  the  doctor  did  not  come ;  and  in 
the  afternoon  6f  Thursday  he  went  for  a  physician,  and 
in  the  evening  Doctor  Barton  Carpenter  came  and  went 
into  the  room  where  the  deceased  was,  staid  a  while,  and 
then  went  off.  The  doctor  asked  witness  how  long  the 
deceased  had  been  so  ill ;  she  said  since  Wednesday  night. 
The  doctor  said  if  he  had  known  it  he  would  have  visited 
her  before.  The  doctor  resided  about  two  or  three  miles 
from  that  place.  Prisonerhad  persons  to  watch  with  her  on 
Thursday  night :  on  Friday  she  could  not  speak  so  as  to 
be  understood  ;  and  she  died  about  7  o'clock  in  the  even- 
ing, which  was  the  22d  of  November.  On  Friday  he 
again  went  for  the  doctor,  and  left  word  that  she  should 
be  attended  to  if  she  awoke  in  his  absence,  as  she  ap- 
peared to  be  asleep  at  the  time  5  but  the  doctor  did  not 
come  that  day.  After  her  decease  her  hands  and  nails 
were  very  blue— it  was  a  purple  blue.  A  Mrs.  Wilsey 
dressed  her  head,  and  said,  see  how  her  hair  comes  out. 
She  was  buried  on  Sunday  ;  on  Saturday  morning  she 
appeared  blue  round  her  mouth  and  eyes.  ,  After  her 
death  witness  asked  her  maiden  name,  and  prisoner  ^aid 
her  name  wasCaty  Sprucher;  on  being  asked  whether 
Jost  Sprucher  was  a  relation,  prisoner  said  none  that  &e 
Itnew  of}  he  might  be  a  distant  relation.    Witness  said 
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lliere  was  a.  sister  of  Jost  Spnicher  married  in  the  neigh-  8CH0H ARlfi 
hourfaood  to  one  Lawyer ;  prisoner  said  they  might  be  '   ^^..^^^ 
distant  relations ;  he  was  not  much  acquainted  with    The  P0opl0 
the    Spnicher  family,      nifnesa  also    named  a  ScAo- 
fer^    who  had,  married  a  daughter  of  Jo$l   Sprucher ;  -* 
ii/«o  mentioned  one  George  Sprucher,  mho  had  livid  at 
Bowman^  9  Killj  in  Canojaharie^  hut  who  was  then  dead  } 
prigoner  said  he  was  not  much  acquainted  with  the  Spru- 
cker  family;  they  might  be  distant  relations*    Witness 
•aid  that  those  relations  might  be  sent  for  to  attend  the 
foneraU     Prisoner  said  it  was  not  worth  while  ;  he  did 
ROl  know  they  were  related  ;  it  might  be  they  were  dis^ 
ianiiy.     Witness  asked  him  before  this  whether  he  was 
going  to  carry  her  corpse  to  her  relations,  as  she  had 
spoken  of  or  requested*     He  said  no,  he  believed  not) 
he  would  have  her  buried  in  the  neighbourhood  there ; 
it  was  not  worth  while  to  go  to  the  expense  and  trouble* 
She  was  buried  on  Sunday  afternoon,  and  prisoner  re* 
mained  until  Monday  morning,  when  he  went  off,  after 
breakfast,  towards  Catskill.     He  left  the  clothes  of  the 
deceased  and  requested  the  witness  to  take  charge  of 
them.     There  was  no  medicine  administered  to  the  deceas- 
ed by  any  person  except  the  prisoner^  to  the  knowledge  of 
the  witness* 

On  being  cross-examined,  the  witness  said,  that  she 
beard  no  complaint  of  indisposition  when  the  deceased 
first  arrived  at  her  house;  nothing  called  for  before  they 
went  to  bed,  that  she  knows  of.'  She  is  certain  he  told 
her  it  was  a  puke  which  he  bad  given  her  on  Thursday. 
There  remained  some  of  the  medicine,  which  witness 
wrapped  up  in  something ;  this  medicine  was  a  kind  of 
powder,  and  some  dark  stuff  which  looked  like  opium. 
Th€  deceased  walked  out  on  Tuesday  or  Wednesday 
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SCHOHARIE  with  the  prisoner,  who  a.'^ked  the  witness  whether  she 
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.^^^.^^..^^      thought  the  deceased  could  bear  it;   witness  said  she 
The  People    thought  it  would  do  her  good :  they,  were  out  about  half 
Kesier.       An  hour.  Of  a  quarter  of  an  hour :  after  he  had  mentioH'- 
-— — -"~   ed  to  the  witness  that  he  had  given  her  a  puke,  she  doet 
not  recollect  to  have  observed  that  she  puked  afters- 
wards.     Witness  recollects  that  during  the  time  of  her 
sickness  prisoner  combed  her  hair.     At  one  time  pri- 
soner,  on  being  asked^  said  it  was  his  mother  she  inqtdred 
for ;  and  at  another  time,  that  it  was  her  fnothev'in-law^ 
Does  not  know  whether  he  went  to  the  doctor  on  Friday 
afternoon.     Thursday  at  intervals    she  slept  a  great 
deal ;  sleeping  and  waking  alternately.     The  deceased 
was  interred  at  the  burying  place  at  John  C.  Spoor's. 

Haimah  Boyce.  Witness  has  heard  the  evidence  of 
Mrs.  Best,  and  as  to  the  symptoms,  she  agrees  with  her  ; 
she  recollects  to  have  remained  in  the  rooin  on  Wednes- 
day night  after  Mrs.  Best  went  to  bed ;  she  staid  a  spell, 
and  prisoner  told  her  she  might  go  to  her  bed,  he  could 
stay  with  her  himself.  On  Thursday  before  daylight, 
he  called  witness  up,  and  requested  her  to  attend  to  his 
woman,  whilst  he  went  to  the  Doctor's.  Prisoner  told 
witness,  that  on  the  night  of  Thursday  she  had  a  fit 
before  he  called  witness  up — she  was  frequently  taken 
with  extreme  pains  and  burning  heat :  on  Thursday 
morning  he  gave  her  some  fine  white  stuff,  and  the  pri- 
*  soner  said  there  was  opium  in  it ;  he  put  it  in  a  tea  sau- 

cer and  put  tea  with  it ;  he  mentioned  that  the  doctor 
had  said  that  she  must  have  some  herb  tea,  and  asked 
witness  to  make  it ;  and  about  half  an  hour  after  the  de- 
ceased had  taken  his  mixture  she  was  worse  \  but  does 
not  know  that  she  puked  that  day :  on  Thursday  she 
was  delirious  the  greater  part  of  the  time*    Witness 
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lieard  hitn  say  several  times  he  had  given  her  medicine,  SCHOHARIS 

and  always  after  it  was  taken  worse*     Witness  made  rue     ^^-^^-^ 

tea  for  her ;  the  deceased  had  some  in  her  ^ndle  ;  it    The  People 

was  rolled  in  a  paper ;  prisoner  told  witness  where  to       Kesier. 

get  it ;  it  was  dry  rue  :  the  hands  and  nails  of  the  de-  '  ^ 

ceased,  after  death,  were  purple. 

Or  her  cross-examination  this  witness  says,  she  knows 
it  was  rue,  and  is  certain  that  it  was  a  powder;  the 
powder  was  given  in  the  morning.  Witness  thinks  it 
foielled  like  camphor,  which  she  perceived  when  the 
prisoner  put  it  in  a  tea  saucer. 

Doctor  Barton  Carpenter.  Witness  has  seen  the  pri- 
soner before ;  resides  2  or  3  miles  from  Best^s,  where 
(he  deceased  was  ;  and  saw  him  for  the  first  time,  during 
her  illness  y  he  called  upon  him  for  medicine,  and  asked 
him  for  opium  and  some  other  medicine.  Prisoner  gave 
witness  a  description  of  her  case;  he  said  his  wife  had 
t&ken  cold ;  and  it  was  at  a  time  she  vaually  was  unwell  ^ 
and  that  at  those  times  she  woe  in  the  habit  of  taking 
pptum,  and  that  she  could  not  well  do  without  it.  He  thea 
asked  for'a  puke  and  two  potions  of  physic,  and  some  fe- 
ver powders :  he  stated  one  of  the  potions  was  for  himself, 
that  he  also  was  unwell.  Witness  gave  him  opium  :  he 
9aid  he  wanted  not  only  enough  for  that  h'me,  (mt  some  to 
take  along  on  the  journey*  Witness  thinks  it  was  on 
Monday  or  T.uesday.  He  gave  him  half  an  ounce  of 
opium  ;  one  dose  of  emetic  tartar ;  two  potions  of  phy- 
sic, in  the  form  of  pills,  the  ingredients  of  which  were 
jalap  and  aloes,  such  as  are  ordinarily  administered. 
Witness  gave  prisoner  a  lai^e  dose  for  himself.  The 
fever  powder  was  composed  of  opium^  camphor,  and 
emetic  tartar :  prisoner  bad  three  or  four  of  them ;  he 
took  his  medicine  and  went  off,  without  asking  the  wit^ 

Vol.  III.  4 
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SCHOHAKIE  ness  to  come  and  see  the  deceased.      When  be  came 
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^^.^^^^^^^     again  the  next  ddy,  or  the  next  but  one  day,  he  said  be 
Tbe  People    wanted  some  more  opium  and  powders;  and  stated  tbat 
Kesier        the  deceased  had  eaten  of  the  opium  first  given,  but  it 
*  had  been  lost  in  the  chamber  pot.      Witness  then  made 

up  some  more  fever  powders,  and  prisoner  requested 
him  to  pot  a  considerable  share  of  tbe  opium  in  tbe 
powder,  as  she  was  in  the  habit  of  taking  opium,  and  a 
small  quantity  would  be  of  no  use.  Witness  prepared 
and  dcliverti^d  five  or  six  of  the  pills  to  hjm,  and  he  said 
no  more  about  the  opium  :  prisoner  said  his  wife  was  no 
better,  but  rather  worse*  He  came  afterwards,  being 
tbe  third  time,  in  the  night,  after  witness  had  been 
asleep,  and  wanted  some  more  medicine;  thinks  it  was 
another  puke,  which  witness  gave  to  him,  and  when  he 
went  away,  he  stated  to  the  witness  that  if  he  did  aot 
call  over  again  by  12  o'clock  the  next  day,  he  wanted 
witness  to  come  over  and  see  the  woman  :  on  the  next 
day,  being  Thursday,  towards  night,  he  then  requested 
witness  to  come  over  and  see  her*  At  one  of  the  pri- 
soner's calls  upon  the  witness,  he  mentioned  she  was 
very  thirsty.  Witness  went  over  on  Thursdcy,  a  little 
after  sunset,  and  on  seeing  her  thought  her  past  reco- 
very. The  deceased  complained  of  a  severe  pain  in  the 
pit  of  the^tomacfa,  and  of  a  soreuAs  in  her  stomach  so 
that  she  could  not  bear  the  bed  clothes  on  her;  her  ex- 
tremities were  cold,  her  pulse  was  fluttering,  intermit- 
ted and  very  feeble  ;  Uer  countenance  was  ghastly,  like 
that  of  a  person  in  tbe  agonies  of  death.  Prisoner  told 
this  witness  that  he  was  going  to  Hudson*  The  witness 
left  the  patient  a  powder  or  two  of  an  anodyne  nature, 
and  then  went  home ;  does  not  know  be  directed  the 
prisoner  at  any  time  to  make  rue  tea. 
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On  Aw  cross-examination^  this  witness  says  he  direct-   SCHOHARIE 
ed  the  prisoDer  to  give  the  powder  in  herb  tea.     The     ^.^-^v-^/ 
pills  were  jalap  and  aloes,  and  something  of  an  aromatic     The  People 
nature :  does  not  recolieet  how  many  pills  he  gave  the        Kotler. 
prisoner  in  all ;  cannot  speak  with  certainty  the  days  he  '- 

called  the  irst  and  second  times  on  him.     Witness  saw 
BO  symptoms  which  led  him  to  believe  she  was  dying  be- 
caase  she  had  taken  too  much  opium.     Witness  never 
bas  been  called  to  visit  a  person  poisoned  by  arsenic  ; 
he  keeps  his  emetic  tartar  in  a  large  phial,  and  his  cam- 
phor in  a  bottle  ;  he  only  keeps  the  necessary  medicine 
to  use  as  a  physician  :  witness  had  arsenic  in  his  shop ; 
his  medicine  is  left  in  an  open  room  in  his  house,  but  no 
person  handles  it.     The  four  powders  he  gave  prisoner 
were  calculated  to  produce  sweating:  in  leaving  the 
same  powder  when  he  visited  the  deceased,  with  those 
before  given  to  the  prisoner  for  the  patient,'  his  only  oh. 
ject  was  to  allay  pain  ;  the  powders  given  by  him  to  pri- 
soner would  not  produce  the  symptoms  stated  by  Mrs. 
Best.     Witness  states  that  his  arsenic  is  kept  in  a  comer 
drawer^  and  that  it  is  not  possible  he  could  have  made  a 
mistake  :  the  witness  is  perfectly  certain  he  did  not. 

John  C  Spoor.  Witness  saw  where  the  deceased  was 
interred ;  it  was  near  his  house  in  the  burying«^round  for 
Hke  neighbourhood :  her  corpse  was  dug-  up  about 
two  months  afterwards,  to  be  opened.  One  Esquire 
Snbar  and  one  Adam  GBrlock  were  there  at  the 
time.  Witness  says  he  pointed  out  the  spot  to  Subar 
and  Garlock. 

Adam  Gar/ocA,  jon.  Witness  was  present  at  the  time 
she  was  taken  up ;  Spoor  showed  him  the  spot ;  she  was 
carried  to  the  widow  Spruchers,  the  step-mother  of  the 
deceased,  lying  in  Freysbush,  near  Bowman's  kill;  the 
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SCHOHARIE  father^s  name  of  the  deceased  was  Geoqje  Spracher,  who 

^^^.^^-■^^     lived  and  died  at  Freysbush,  near  Bowmao^s  kill;  tha 

The  People    Qiother  and  child  of  the  deceased  had  been  buried  there* 

Keaier.   •    and  Jest  Sprucher  was  her  uncle*     At  this  place  thftr 

■  body  was  opened,   Doctors  Miller,  Atwater,  Joseph 

White,  and  Delaus  White  were  there  at  the  time.    Wit-^ 

ness  knew  her,  and  has  no  doubt  it  was  the  body  of 

Catharine  Kesler.    . 

Dr.  James  JV*  MUler.     The  body  was  opened  by  Dr. 
Delaus  White  ;  the  external  appearance  of  the  stomach 
aed  bowelsshoved  there  had  been  morbid  action ;  the  sto- 
mach was  removed  and  opened«and  on  examining  the  in- 
nercoatsof  it,  there  appeared  to  have  existed  an  inflamma- 
tion; there  was  a  small  quantity  of  fluid  in  the  stomach 
of  a  very  dark  appearance.     Witness  discovered  some 
particles  attached  to  the  inner  coats  of  the  stomach,  and 
some  of  them  had  penetrated  into  it ;  he  also  found  some 
of  the  particles  in  the  smaller  intestines,  and  some  of 
tibem  appeared  to  be  between  the  coats  of  the  intestines. 
Those  particles  were  of  a  vitreous  appearance,  and  when 
mashed  with  a  knife  they  were  white  inside.     SoBie  of 
those  particles  were  placed  on  heated  iron  and  a  dense 
white  fume  arose  from  their  combustion ;  some  of  them 
were  placed  between  two  plates  6f  polished  copper  pre* 
pared  for  the  purpose  ;  the  two  plates  were  bound  by  an 
iron  wire,  and  were  then  placed  oa  the  iire  until  they 
were  brought  to  a  red  beat ;  they  were  then  removed, 
and  after  being  cooled  they  were  separated ;  the  interior 
of  the  plates  towards  the  edges  of  them  were  whitened 
in  a  circular  form.     Witness  took  a  small  quantity  of  the 
contents  of  the  stomach  home  with  him  in  a  phial,  per* 
haps  abont  two  tea-spooos  full  of  it,  and  that  conlanied 
some  of  the  particles.  On  his  return  home  be  placed  it 
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in  his  desk  ;  aod  id  cobsequeoce  of  the  sickaess  of  some  SCHOHArus 
of    hia   iaipily,   his   ex|>eriineuts  were    not  made  un- 
tii  some   time   afterwards.      Witoeas  then  diluted  it    The  Peo(>ie 
with  a  pint  of  water,  and  took  the  nitrate  of  silver,  dis-       Kesi«r. 
solved  it,  and  put  it  in  a  separate  glass  ;  took  pure  am-  — ^— *— ^ 
mooiac  in  another  glass,  then  took  two  glass  rods,  wet 
the  end  of  one  of  those  with  the  solution  of  the  nitrate 
of  silver,  dipped  the  end  of  the  other  in  the  pure  am- 
BKHiisc,  brought  the  two  ends  of  the  glass  rods,  so  dip- 
ped, in  contact  on  tbesuriace  of  the  water  in  the  vessel 
coAtaining  the  contents  of  the  stomach,  passed  them  down 
iiiId  the  fluid,  and  there  was  a  precipitate  which  was  of  an 
arange  oolour ;  which  eiperiment  he  repeated  a  number 
of  times,  aod  also  with  a  solution  »of  arsenic,  and  the 
reauk  of  die  experiments  were  similar  ;  the  same  pre- 
cipitate in  each,  although  the  one  made  with  the  solu* 
tioa  of  arsenic  waamore  distinct  4  the  liquid  in  fluid  be* 
ing  colorless  it  was  clearly  perceptible  in  the  contents 
of  Cfae  stomach ;  aod  in  his  opinion  there  was  arsenic  in 
Ae  ttiHiiacb.    The  last  test  is  relied  on  as  much  as  any 
one,  aad  it  is  considered  the  most  delicate  test ;  it  is  his 
pinion,  and  he  does  not  know  he  has  any  doubt  of  its  be* 
ing  arsenic.     WiibesB  does  not  know  of  any  tbinfi;  which 
wifl  produce  a  similar  effect  with  the  experiments  with 
the  phiites  of  polidied  copper,,  except  it  be  arsenic  it- 
self; charcfttt  and  oil  will  produce  a  result  something 
Vke  it,  but  the  whitish  color  is  easier  removed ;  the 
fame   proceeding  from    the   heated    iron  beforemen- 
tioned,  was  like  that  of  burning  arsenic  on  heated  iron. 
Some  spots  of  the  corpse  were  more  livid  than  others^ 
Boming  beat,  vomiting,  cold  sweats,  pain  in  the  stomach, 
as  mentioned  by  Mrs.  Best,  are  the  usual  symptoms  at- 
iendiag  being  poiaoned  by  arsenic.    He  also  saw  an  ap« 
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8CH0HABIB  pearance  in  the  stomach  resembling  opium  long  lain  im 
s^...,y^     water;  it  was  the  rosinoiis  part  of  the  ophim  which  ne- 

The  People    veritissolves  in  water.     The  color  of  the  contents  of  the 
Kesler.        stomach  was  much  changed  in  consequeilce  of  the  long 

■  period  of  interment.     Thinks  the  particles  were  placed 

near  the  centre  of  the  copper  plates  No  charcoal  put 
with  the  particles ;  nothing  but  the  particles  and  what 
might  have  adhered  to  them* 

Oq  his  cross  examination,  witness  said  the  copper 
plates  were  not  luted ;  in  those  experiments  the  cop* 
per  is  generally  whitened  where  the  arsenic  lies ;  he  has 
never  tried  a  similar  experiment  with  the  emetic  tartar. 
Witness  thought  in  this  instance  the  white  parts  on  the 
plates  grew  whiter  by  rubbing ;  they  had  the  appear- 
ance of  being  a  little  whitened  at  first  before  they  were 
•  rubbed.     Witness  has  seen  the  plates  pretty  dark  on'  the 

SQiface ;  is  not  certain,  but  thinks  they  would  be  darker 
with  less  heat. 

The  experiment  with  the  glass  rods  is  called  Marcet^s 
experiment.  Witness  never  tried  the  last  experiment 
before  on  the  contents  of  the  stomach  ;  never  tried  this 
same  experiment  with  any  other  matter  to  ascertain 
whether  it  would  not  produce  the  same  result.  Wit- 
ness has  never  seen  the  note  by  Marcet  himself,  in  which 
he  acknowledges  it  to  be  very  uncertain.  Arsenic  does 
not  readily  dissolve  in  water,  it  ge^^erally  requires  a  de- 
gree of  heat.  The  mucus  in  the  stomach  might  impede 
the  dissolution  of  the  arsenic  by  being  coated  over  it : 
mucus  is  generally  moist.  Witness  has  never  been  call* 
ed  to  a  patient  poisoned  by  arsenic  till  after  death.  Wit- 
ness says  puking  on  Sunday  evening  from  poison  by  ar- 
senic, is  not  usual  to  experience  ease  so  soon  as  the 
n«xt  morning.    He  cannot  say  he  discovered  a  garlic 
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ttnell  which  usually  accompaDiea  toe  experiment  with   SCHOHARIE 
copper  plates*     The  appearance  of  fumes  is  one  test,     s^^>^,J^^ 
the  smell  of  garlic  is  deemed  another  test ;  in  this  in-    The  People 
stance  there  was  tar  burning  in  the  room  ;  the  smell  of       Kesier. 
the  corpse  and  the  tar' might  have  prevented  his  disco-  -— — 
Tcring  it.   The  puking,  purging,  and  pains,  and  the  con- 
tinuance of  them,  he  deems  an  evidence  of  its  being  ar- 
senic ;  the  opium  might  allay  it.     Witn^s  says  arsenic 
is  a  miaeral  poison,  and  of  a  caustic  nature,  and  when- 
ever it  comes  in  contact  with  the  stomach  it  corrodes  it. 
A  full  portion  taken  on  Sunday  evening,  no  medicine 
would  have  prevented  the  puking  so  soon  as  Monday, 
onless  a  part  had  been  thrown  up.     Witness  has  known 
a  person  lay  twelve   or  fourteen  days,  although  taken 
with  violent  puking  at  first     With  that  patient,  on  tak- 
ing the  second  dose,  it  did  not  excite  puking,  which  he 
attributes  to  the  loss  of  action   in  the  stomach.     The 
acid  of  the  arsenic  when   moist  will  turn  iron  black. 
The  experiments,  as  seated  and  made  by  him,  have  ge- 
nerally been  relied  upon.     Any  animal  matter,  such  as 
mucus,  combined  with  arsenic,  he  thinks  would  produce 
that  effect  on  the  copper ;  and  in  this  instance,%e  thinks 
the  mucus  combined   with  the  particles  produced  the 
effect  on  the  copper,  because  it  requires  the  presence  of 
some  inflammable  principle  to  produce  that  effect  oA  the 
copper ;  whether  there  is  a  disposition  in.  the  arsenic  to 
pass  otf,  or  not,  he  cannot  tell ;  the  outer  edges  of  the 
plates  of  the  copper  may  have  been  closer  than  the  cen- 
tre, and  thus  confined  it. 

Delaus  fVhite,  a  physician.  Witness  first  noticed  the 
general  appearance  of  the  surface  of  the  body;  found 
in  some  places  a  dark  livid  appearance,  particularly  in 
the  abdomen.     Then  the  internal  parts  were  exposed  :- 


92 


RBPORTS  or  CRIMINAL  LAW  CASB8» 


SCHOHARIB  foand  the  stomach  and  intefitiDes  io  a  highly  inflamed 
^^.^^^.^^^     State  ;  the  cou tents  of  the  stomach  were  thea  removed 

Tli«  People    a,, J  examiued,  where  he  foiind  particles,  some  of  them 
Kesier         had  penetrated  the  internal  coats  of  the  stomach ;  like- 

'"*'"~*'^'~^  wise  found  what  he  supposed  to  be  opium  in  the  stomach, 
a  considerable  quantity,  and  it  appeared  as  though  it  bad 
been  macerated ;  then  examined  the  intestines ;  found 
those  white  particles,  and  also  opium  ;  some  of  the  par* 
tides  in  the  inner  coat  of  the  -stomach  were  removed 
with  the  point  of  a  knife,  and  put  upon  a  hot  iron ;  a  white 
fume  was  evidently  perceptible ;  the  garlic  smell  Was 
not  discovered  by  him,  which  he  attributes  to  the  smell 
of  the  corpse  and  the  burning  of  tar  in  the  room* 

The  experiment  was  then  made  with  the  copper,  as 
stated  by  Dn  Miller,  and  the  result  was  the  same  ;  wit- 
ness then  took  the  contents  of  the  stomach  home,  and 
some  time  after  (how  long  he  cannot  tell)  boiled  the 
contents  in  water ;  after  this  they  endeavoured  to  filtrate 
it,  but  it  was  left  so  turbid,  that  their  subsequent  experi- 
ments were  indistinct.  They  tried  the  experiment  men- 
tioned by  Miller;  there  was  an  appearance  of  precipi- 
tate, but  not  satisfactory,  which  he  attributed  to  the  tur- 
bid state  oif  the  contents  of  the  stomach.  They  then 
tried  an  experiment  with  arsenic  and  other  copper 
plates,  and  the  result  was  similar  to  the  experiments 
made  with  copper  before,  except  that  the  whiteness  did 
not  appear  circular,  but  the  spots  where  it  did  appear 
were  the  same.  His  opinion  is,  the  particles  were 
arsenic,  and  supposes  the  experiments  made  by  Dr.  Mil- 
ler, are  infallible — ^ey  are  so  considered.  The  symp- 
toms of  being  poisoned  by  arsenic,  are  a  burning  pain  in 
the  stomach  and  intestines;  oppression  in  the  chest, 
thirst,  cold  sweats  and  chills,  and  coldness  of  extremi-  ^ 
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ties*     He  relates  this  from  authors  read  by  him :  also  SCROHABIB 

1817. 

liFid  appearance  ;  the  hair  frequently  falls  out*  s^^>/-<w 

This  witness  on  his  cross-examination  said,  that  die    The  People 
whitening  of  copper  he  thought  strong  evidence  of  it,       Keder. 
and  baming  on  the  hot  iron  satisfied  him ;  he  thinks  the  ' 

soioke  in  the  rOom  did  not  prevent  their  perceiving  the 
white  fume.  The  copper  experiment  made  at  home 
with  the  white  arsenic  produced  the  same  result ;  he 
used  the  same  quantity  as  near  as  he  could  judge  with 
ttie  particles  before  tried ;  witness  has  been  called  to 
visit  a  patient  poisoned  with  arsenic,  but  he  was  dead 
before  he  saw  him  or  came  there  ;  in  this  instance  there 
was  about  half  a  gill  of  the  contents  of  the  stomach 
which  he  took  home  with  him.  Witness  did  not  sepa«> 
rate  the  coats  of  the  intestines ;  some  of  the  particles 
he  took  out  of  the  intestines  had  nearly  penetrated  to 
the  external  coats.  The  contents  of  the  stomach,  after 
beii^  boiled,  had  a  greyish  appearance,  which  witness 
attributed  to  the  mixture  of  opium ;  it  was  not  the  rosin- 
•us  part  which  disturbed  the  water,  it  was  the  dissolved 
opium.  Witness  does  not  believe  that  e%*ery  part  of 
opium  will  dissolve  in  the  stomach  ;  he  tasted  it  in  this 
instance  himself,  and  is  fully  satisfied  it  was  opium.  He 
Ibuod  in  the  intestines  what  he  thought  was  camphor. 
When  muriatic  acid  is  present  in  the  test  with  a  glass 
tube,  white  precipitate  will  appear. 

Dr.  John  Atwater.  Witness  was  the  coroner  who 
presided  at  the  opening  of  the  body ;  he  saw  the  experi* 
aaent  made  with  the  copper ;  the  result  was  as  stated  by 
doctors  Miller  and  DelausWhite.  The  external  coata 
of  the  stomach  were  highly  inflamed ;  also  the  internal 
coats.  Witness  observed  the  particles,  some  of  them 
were  nearly  the  size  of  the  head  of  a  pin,  he  mashed 
Vol.  III.  « 
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WCBORKBXB  some  of  those  particles  on  white  paper ;  says  it  had  the 
appearance  of  arsenic.  The  white  fumes  are  consider^ 
ed  a  test ;  witness  says  he  does  not  know  that  he  has  a 
doubt  of  its  being  arsenic.  Arsenic  will  produce  high 
inflammation,  and  terminate  in  gangrene* 

On  his  cross-examination  this  witness  said,  that  the 
acid  of  the  stomach  aAer  death  wonld  exode  the  sto- 
mach ;  witness  saw  the  appearance  of  gangrene  only  in 
one  place     The  body  was  considerably  ^distended, 

Dr«  Joseph  White*  Witness  ly as  present  at  the  even- 
ing of  the  body,  at  the  request  of  John  Suber  and  a  Mn 
Van  Alstyn ;  witness  knew  her  before ;  she  had  a  scar  on 
one  of  her  arms,  which  he  found ;  he  has  no  doubt  but 
that  it  w^  the  body  of  Caty  Sprucher ;  the  body  was 
livid,  swollen  and  far  advanced  in  a  state  of  putrefaction. 
His  son  Delaus  White,  opened  the  abdomen  in  his  pre- 
sence, both  orifices  of  the  stomach  were  tied  to  pre^rve 
the  contents,  the  stomach  was  then  removed  and  put  in- 
to a  bowl ;  his  son  then  proceeded  to  open  it ;  be  found 
it  to  contain  a  small  quantity  of  turbid  dark  yellow  fluid 
approaching  to  brown  in  that  fluid ;  and  also  attached 
to  the  coats  of  the  stomach,  he  discovered  a  tenacious, 
gummy  substance,  resembling  opium  long  immersed  in 
water ;  he  also  discovered  a  number  of  hard  particles 
resemblii^  some  mineral  substance ;  nftiny  of  those 
particles  were  deeply  imbedded  in  the  coats  of  the 
stomach ;  at  the  first  view  they  had  a  yellowish  appear- 
ance, but  on  being  removed  and  broken  with  a  knife, 
they  appeared  white  ;  the  same  appearance  of  particles 
he  discovered  in  the  smaller  intestines  from  one  to  two 
feet  from  the  orifice  of  the  stomach.  They  then  put 
some  of  the  fluid  of  the  stomach  into  a  phial,  containing 
a  solution  of  the  sulphate  of  copper  and  subcarbonate 
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of  potash ;  tbih  mixture  after  standing  for  a  time  pro-  ScnoHjiftt 
dttced  a  copious  precipitate ;  that  precipitate,  bowever,        ^''^- 
was  daricer,  and  that  portion  of  the  fluid  above  the  pre- 
cipitate  was  abo  darker  than  what  takes  place  in  the 
process  for  making  Scbeele^s  green.    Scheele's  green  is 
made  with  the  same  mixture  except  the  addition  of 
arsenic.     Witness  then  proceeded  to  examine  the  parti*^ 
cles,  and  found  them  principally  on  the  posterior  intef^ 
nal  Burface  of  the  stomach,  some  of  the  particles  were 
collected ;  some  mucus  was  attached  to  them ;  some  of 
them  were  placed  on  a  heated  iron ;  when  the  ignition 
took  place,  a  white  smoke  ascended  from  the  iron ;  at 
this  time  the  stench  of  the  stomach  was  such,  that  thejr 
were  obliged  to  burn  tar  to  render  their  situation  tolera- 
ble.    The  J  collected  more  of  those  particles^  placed 
them  between  two  smooth  plates  of  copper  prepared 
for  the  purpose ;  they  had  no  means  of  luting  the  cop- 
per -,  but  after  closing  them  with  wire,  they  were  put  in 
the  fire  and  heated  red  hot,  took  them  out  and  cooled 
th^n ;  when  cooled  they  were  separated.  On  examinir^ 
them,  the  centre  of  the  two  pieces  were  not  materially 
whitened ;  but  in  a  circle  some  distance  from  the  cen- 
tre, oa  both  plates  of  copper,  was  considerably  whiten- 
ed, and  had  the  appearance  of  tin  exposed  to  the  air 
for  some  time ;  those  are  all  the  tests  on  which  he 
places  any  reliance — says  the  precipitate  will  drop  oa 
tartarized  antimony.    The  fluid,  or  remaining  contents 
of  the  stomach,  was  then  put  in  a  bottle  under  lock  and 
key ;  some  weeks  afterwards  that  was  put  in  a  quart  of 
boiling  water,  and  witness  made  the  experiment  stated 
by  Miller,  with  glass  rods ;  but  the  turbid  state  of  the 
water  prevented  his  discovering  the  orange  color ;  in  the 
precipitate  there  was  a  copious  precipitate.    Witness 
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SCHOHARIE  then  took  a  solution  of  arsenic,  to  that  he  added  a  small 

1817. 

s^^y^^m^^     quantity  of  the  subcarbonate  of  potash,  and  a  tincture 
The  People    of  opium,  to  bring  it  like  the  color  of  the  fluid  of  the 
Kesier.       stomach ;  he  then  took  a  piece  of  the  nitrate  of  silver^ 
^'  and  brought  it  in  contact  with  the  surface  of  that  mix- 

ture ;  the  precipitate  fell,  the  same  as  in  the  water  ia 
which  the  stomach  had  been  immersed,  and  with  the 
same  appearance  ;  and  such  was  the  color  of  the  water 
in  both  cases,  that  he  could  not  discover  the  orange  ap- 
pearence  of  the  precipitate  in  either ;  but  says  he  has  no 
confidence  in  these  last  iexperiments.  He  also  made  the 
experiment  with  arsenic  and  copper,  and  found  the  same 
white  appearance  in  irregular  spots,  but  not  circular. 
Charcoal  and  oil  will  produce  this  white,  but  you  may 
rub  it  off;  whereas  arsenic  whitens  by  rubbing ;  says  it 
Could  not  bef  charcoal  and  oil.  Witness  does  not  con- 
sider himself  a  chemist,  not  having  been  bred  one,  he 
therefore  does  not  like  to  give  an  opinion  ;  says  he  has 
seen  but  one  patient  in  life  who  had  taken  arsenic  ;  and 
he  deems  thirst,  puking,  pain  in,  and  a  heated  stomach, 
to  be  the  symptoms  of  a  person  poisoned  by  arsenic  ; 
says  a  patient  in  severe  pain  can  bear  a  great  quantity 
of  opium,  but  half  an  ounce  would  kill  any  human  be* 
ing  without  he  was  a  Turk,  and  thinks  it  would  kill  him ; 
it  would  kill  twenty  persons  unaccustomed  to  take  it ; 
that  deceased  bad  opium  in  her  stomach.  Emetic  tar- 
tar will  produce  a  precipitate,  but  it  will  be  black,  and 
he  saw  nothing  like  black  in  this  precipitate.  He  knows 
of  nothing  which  will  j>roduce  the  same  effect  produced 
by  the  experiment  with  polished  copper,  except  it  be 
arsenic  itself. 

This  witness  on  his  cross-examination  says,  that  there 
is  no  acid  which  exactly  resembles  the  acid  of  the  ste- 
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macli.     He  supposes  that  emetic  tartar  mixed  with  the  SCHOnARiE 
acid  of  the  stomach  would  not  change  the  usual  black     v^^-^^^,-^^ 
color  of  the  precipitate ;  thinks  half  an  ounce  of  opium    The  t^eopio 
would  kill  a  person  in  twelve  hours.     He  says  taking  a       Kesier. 
great  deal  of  water  might  wash  the  particles  off  of  the  — ^— 
stomach,  and  the  puking  might  cease    if  the  patient 
paked  immediately.     A  great  quantity  of  arsenic  taken 
at  once  would  be  more  liable  to  be  thrown  otT  of  the 
stomach  than  a  less,  and  therefore  not  so  dangerous. 
Opium  would  allay  the  spasms  of  the  stomach,  and  by 
fliat  means  have  a  tendency  to  prevent  puking ;  it  would 
iBcrease  the  thirst ;  thinks  it  would  tend  to  prolong  life 
in  the  patient*     Witness  does  not  discover  any  thing  in- 
consisteat  with  the  idea  that  she  died  by  taking  arsenic 
and  laudanum,  from  the  symptoms  stated  by  Mrs.  Best 
in  her  testimony.      Her  sleeping  one  day,  as  stated, 
wookl  appear  to  be  the  effect  of  opium.     Opium  some- 
times produces  puking  in  a  patient  with  irritable  nerves ; 
in  hysterica  it  will  sometimes  produce  that  effect 

Dr.  James  Hadley.  Witness  is  a  professor  of  chemis- 
irj  at  Fairfield ;  he  has  heard  the  testimony  of  the  phy- 
sicians ;  from  the  result  of  the  experiments  stated  as 
having  been  made  with  polished  copper ;  the  particles 
most  have  been  arsenic ;  he  has  no  doubt  of  it.  Wit- 
ness thinks  the  precipitate  stated  by  Dr.  Miller  which 
appeared  from  the  experiment,  as  stated  by  him,  with 
the  glass  rods  is  characteristic  of  arsenic. 

Evt  Sprucher*  Witness  is  acquainted  with  the  pri- 
soner ;  she  has  known  him  more  than  m  or  seven  years ; 
she  is  the  widow  of  Geoi^  Sprucher,  who  is  the  father 
of  the  deceased,  and  lives  in  the  town  of  Canajoharie  * 
near  Bowman's  Kill.  Prisoner  married  the  deceased 
about  five  years  ago  last  spring ;  witness  is  her  step 
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QCHOH ARIE  modier ;  the  decea&ed  bad  a  chiU  by  the  prisoner  before 

^^^^^^^^     she  married  him ;  be  refused  to  marry  her  at  brst ;  tbere 

The  People    was  some  difficulty ;  he  gave  security  for  the  payment. of 

Kesierp       some  uioDey,  and  he  aderwards  married  her ;  they  were 

-"-""-^^  married  at  witness's  house  5  he  came  there  and  talked 
to  her  about  marriage  after  she  had  a  child,  and  after 
be  had  been  sued,  and  a  day  or  two  after  he  called  on 
her  they  were  married  ;.  this  was  after  he  had  agreed  to 
give  her  a  certain  sum  of  money ;  he  staid  with  her 
one  night  after  marriage,  and  then  went  off;  he  came  the 
next  day  or  the  day  but  one  after,  for  the  notes  be  had 
,  given  for  the  payment  of  a  sum  of  money ;  be  then  said 

he  bad  enlisted,  and  went  <^  as  a  soldier*  The  de- 
ceased once  went  away  from  witness's  bouse  in  the  sum- 
mer, and  returned  at  Christmas  ;  it  was  after  prisoner 
came  home  out  of  the  army ;  witness  did  not  know 
where  she  had  been.  After  the  prisoner  got  through 
his  time  of  service  as  a  soldier,  he  returned  to  the  town 
of  Canajoharie,  but  did  not  call  to  see  the  deceased 
until  last  November  the  16tb,  and  the  deceased  men- 
tioned in  prisoner's  presence  that  he  wished  her  to  go 
along.  Witness  asked  him  what  he  would  do  with  two 
wives,  she  had  heard  he  had  another  ?  he  smiled  and 
said,  folks  said  so.  He  came  to  witness's  house  about 
breakfast  time,  and  left  there  after  13  o'clock  with 
Caty ;  she  went  on  horseback,  and  he  on  foot ;  they 
were  together  in  a  room  for  some  time  before  they  went 
off;  they  took  the  road  to  Cherry-Valley*  Witness  says 
she  knew  the  corpse  to  be  her  daughter  Caty's* 

This  witness  on  her  cross-examination  says,-  the  de- 
ceased was  subject  to  (its  once  in  a  while,  called  hyste- 
rics ;  she  would  semetimes  fall  down  with  them*     Pri- 
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sooer waB  twice  at  the  house  aftcfr  he  left  the  army,  and  Schoharie 
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before  be  took  her  away ;  witness  stood  in  the  door  and     ^^-.v/.-^ 
taw  tliem  go  off.    She  does  not  know  that  he  slept  with    The  People 
her  more  than  once.     Witnesses  son  was  at  home  when       Kesler.  . 
prisoner  went  off  with  Caty.  Witness  received  no  word  ' 

of  her  step-daughter's  death.    The  deceased  never  took 
opiojn  as  she  knows  of.    Witness  first  heard  of  her  death 
firom  her  brother-in-law ;  found  her  clothes  at  the  house^ 
where  she  died. 

Joseph  ffhilso.  Witness  was  acquainted  with  Caty, 
the  deceased,  and  was  at  Mrs.  Sprucher's  before  the 
time  of  the  marriage.  Prisoner  came  there  and  re- 
quited witness  to  speak  to  her,  and  said  he  had  calcu- 
lated to  marry  her,  he  felt  himself  uneasy ;  that  he 
meant  to  live  with  her,  and  requested  witness  to  speak 
to  the  old  lady ;  witness  said  he  would,  and  did  so ;  he 
also  asked  witness  to  speak  to  Caty  ;  witness  said  that 
was  oot  his  business,  and  then  went  off.  Prisoner  told 
witness,  after  he  had  been  in  the  army,  he  wished  he 
had  paid  the  money  instead  of  marrying  the  deceased, 
and  said  he  was  then  willing  to  do  it,  if  he  could  have  a 
bill  of  her. 

On  his  cross  examination,  this  witness  says  that  he 
hired  the  prisoner  to  work,  after  he  had  been  taken 
prisoner  as  a  soldier,  and  whilst  he  was  on  his  parole, 
about  one  year  after  }fie  had  been  married  ;  he  then  told 
witness  he  would  not  live  with  her.  Witness  did  not 
then  know  the  deceased  was  subject  to  fits,  but  after  that 
he  saw  hier  in  a  fit,  and  it  lasted  about  fifteen  minutes  ; 
she  complained  immediately  afterwards,  but  continued 
about  her  work. 

Dr.  Barton  Carpenter,  again  called-     Witness  saif^ 


r^' 


y 


40  REPORTS   OF  aRIXIHAL   LAW   4IASS8. 

SCHOHARFE  prisoner  came  to  his  house  on  Friday  and  told  him  bis 
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^^^.^^^^      wife  was  mach  better ;  said  he  thought  in  a  day  or  two 
The  People    she  would  be  able  to  proteed  on  her  journej.     It  was 
KJler.        Is^te  in  the  afternoon  of  the  very  day  she  died ;  he  asked 
■  for  the  same  medicine  witness  had  left  the  evening  be- 

fore, and  said  those  powders  had  helped  her  \  witness 
then  gave  him  two  or  three  of  the  powders* 

Henry  J.  Yordan.  Prisoner  is  his  brother-in-law; 
witness  was  present  at  the  marriage ;  next  morning  wit- 
ness saw  him  at  the  house  of  Mrs.  Sprucher,  and  asked 
him  whether  he  had  taken  up  the  obligations  which  he  had 
signed  with  him.  Does  not  know  whether  he  said  that  he 
had  burnt  them,  or  that  Saber  was  not  there  yet.  Prisooier 
told  him  the  next  morning,  that  he  either  was  enlisted,  or 
that  he  intended  to  go  down  to  enlist.  Prisoner,  before 
the  marriage,  the  same  night  it  took  place,  said  he  would 
marry  her,  but  he  did  not  think  he  would  live  with  her. 

Joseph  Sparks.  Witness  knows  the  prisoner,  and  en- 
listed in  the  army  about  the  same  time  he  did ;  and  after 
they  were  with  the  army,  prisoner  told  him  he  would  not 
live  with  her,  and  he  wished  that  she  was  out  of  the  land 
of  the  living ;  said  he  enlisted  on  purpose  not  to  live  with 
her.  This  was  before  either  of  them  left  the  town  of 
Canajoharie  ;  they  were  taken  prisoners  together,  and 
returned  by  the  way  of  Quebec  to  Boston ;  and  whilst  on 
board  of  the  ship,  he  told  his  brother  he  wished  his  wife 
was  married.     It  was  in  the  year  1813. 

Thomas  Hammond.  Witness  was  also  a  prisoner  ; 
and  Kesler,  on  their  passage,  said  he  wished  he  was 
home  ;  his  brother  Joseph  said,  what  would  you  do  with 
your  wife  ?  and  he  replied  be  would  have  her  out  of  the 
way. 
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Oq  his  cross-examination  this  witness  says,  that  he   SCHOH ARIK 
does  not  recollect  with  certainty  what  he  said,  those     v„^-v«w/ 
word^  hear  hardest  upon  his  mind.  '^^^  People 

George  Spruchtr.  Witness  is  half  brother  of  the  de-  Kesler. 
ceased,  the  same  father,  but  not  the  same  mother ;  he  was  — — — 
at  home  at  the  time  prisoner  came  to  take  the  deceased 
away  last  November.  Witness  asked  him  where  he  was 
going,  be  told  witness  he  was  going  to  live  close  by  his 
&ther^s,  who  lived  the  other  side  of  Rome.  Prisoner 
started  on  towards  Rome,  when  he  left  his  mother^s 
house  ;  witness  said  he  would  make  them  a  visit ;  pri- 
soner said  he  would  find  them  there  if  he  came  up  5  wit- 
ness had  determined  to  go  up  to  see  whether  be  or  his 
wife  were  there  or  not,  and  inquired  particularly  where 
it  was,  but  be  has  forgotten  the  particular  name  of  the 
place  ;  says  the  dec«ai6«d  was  subject  to  fits  ;  does  not 
know  but  what  she  had  to  fall  down  with  them  ;  they 
never  lasted  long ;  witness  never  heard  of  his  sister's 
death  until  about  eight  weeks  after  her  decease  ;  nevec^ 
knew  her  U>  take  opium.  > 

Catharine  Nellis.  Witness  knew  Caty f6prucher ;  she 
saw  the  prisoner  at  the  time  he  came  to  take  her  away 
last  November ;  they  came  to  their  houso  in  a  waggon, 
aad  witness  told  them  it  looks  strange  to  see  yoD  two  to- 
gether ;  Caty  asked  witness  what  she  thought  about  her 
going  ofTwith  him  ;  witness  requested  her. to  wait  until 
they  were  in  the  house  together,  and  she  might  mention 
it  when  he  was  present,  and  she  would  then  give  her 
opinion,  at  which  time  witness  asked  prisoner  where  be 
was  going ;  he  said  he  laid  out  to  go  to  Rome ;  he  hur- 
ried tiie  deceased  on,  and  said  he  wished  to  be  back  to  ^a 
certain  place,  because  a  waggon  was  to  bo  Ihcre  ;  Caty 

Vol.  III.  6 
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SCHOHARII^  did  not  inform  witness  whether  she  would  go  or  trot : 
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^^.^^.^     they  went  off  towards  her  mother^B,  and  witness  saw  no 

Th«  PeopTe    more  of  them. 
v. 
ICesler  Hannah  Flint.     Witness  resides  a  little  better  than  a 

'     ~  iiiife  from  the  widow  Sprucher's,  where  she  has  lived 

eight  years  ;  last  fall  prisoner  came  to  her  house,  and 
the  deceased  remained  on  the  stoop  or  off;  dark  before- 
the  house :  he  wished  to  know  where  witness'  husband 
was  ;  he  wanted  him  to  go  to  Cherry  Valley  with  a  wag- 
gon ;  prisoner  said  it  was  ugly  going ;  he  did  net  say 
what  he  wanted  the  waggon  for ;  they  walked  on  the 
road  to  Cherry  Valley  a  small  distance  ;  he  went  into 
the  field  with  two  pillow-cases,  one  under  each  arm,  and 
after  standing  a  little,  she  followed  on,  and  that  is  the 
last  witness  saw  of  them  ;  prisoner  was  some  distance 
before  her ;  and  witnoes'  husband  afterwards  said  they 
might  have  gone  across  the  field  to  shorten  or  cut  oflP  the 
road  ;  witness  says  it  was  at  the  next  house  below  where 
witness  lives,  ^here  they  tamed  off. 

James  Ferguion.  Prisoner  lives  about  one  mile  from 
where  the  LuDenburgb  turnpike  leads  iqto  the  western 
turnpike ;  the  '''deceased  and  prisoner  came  to  his  house 
on  foot ;  prisoner  wanted  a  horse  for  to  carry  him  to 
the  turnpike ;  witness  let  him  have  a  horse  for  that  pur- 
pose ;  the  deceased  complained  that  she  was  tired. 

Jfancy  Hulcomb.  Witness  is  acquainted  with  the 
prisoner ;  she  first  became  acquainted  with  him  at  Pa- 
latine between  two  and  three  years  ago ;  she  and  her 
husband  wereHhen  keeping  a  tavern  at  Palatine,  which 
she  continued  a  while  after  the  death  of  her  husband  ; 
her  husband  died  in  September,  and  she  left  it  in  May, 
f816  ;  witn^sst  afterwards  kept  a  boarding  house  in  Al- 
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Innr ;  prisoner  boarded  at  her  house,  in. Albany,  about  schoharie 

three  months ;  she  thinks  be  quit  boarding  tijiere  last 

October,  and  left  some  of  his  clothing  with  her ;  he  was    The  People 

gone  not  tnore  than  three  or  four  weeks  before  he  re-       xesler. 

tamed  for  his  clothes,  when  she  had  quit  keeping  house; 

while  prisoner  boarded  with  her,  she  learned  he  was  a 

married  man  ;  when  he  returned  for  his  clothes  he  said 

his  wife  was  dead ;  while  he  boarded  with  her  at  Alba- 

oj,  she  has  frequently  heard  him  speak  about  his  wife. 

Prisoner  informed  witness  be  was  endeavoring  to  get  a 

divorce  from  her ;  he  proposed  marriage  to  the  witness ; 

die  proposal  was  repeated  more  than  once ;  she  gave 

him  no  great  encouragement  $  when  he  offered  himself, 

he  spoke  of  a  divorce  from  his  wife,  and  that  he  had 

made  application  for  ^  divorce.     Witness  now  resides 

in  Schenectady  *,  he  called  on  her  shortly  after  she  came 

there,  which  was  in  December  last. 

On  ber  cross-examination  she  says,  he  called  at  Sche- 
nectady to  ask  about  his  clothes  ;  he  had  gotten  some  of 
them  before  in  Albany,  and  then  took  a  coat ;  she  has 
the  residue  of  his  clothes  now ;  says  he  did  not  mention 
to  her  a  word  about  the .  circumstances  of  his  wife's 
death. 

Hannah  Van  Woerman.  Witness  became  acquainted 
with  the  prisoner  the  fore  part  of  last  winter ;  he  lived 
at  her  house  in  Princetown,  county  of  Schenectady,  for 
three  or  four  weeks ;  said  not  a  word  as  to  where  be  had 
come  from,  nor  about  his  being  a  widower. 

Baltus  Cook,  Witness  is  acquainted  with  prisoner, 
and  has  heard.-*  him  say,  that  he  was  married ;  he  said 
he  would  take  his  wife  on  a  vessel  and  go  ojSf  with  her, 
or  leave  her ;  witness  does  not  know  what  he  meant  by 
it;  this  was  about  one  year  after  he  came  out  of  the. 
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SCHOHARIE  service ;  and  at  another  time,  whether  after  or  before, 

1817.  .  '  '  ' 

^^^^^..^^^     Witness  does  not  recollect,  he  talked  aboat  getting  a 
The  People    diTorce  or  bill  of  her. 

Kesl'er.  Thomas  L.  Butler.  Witness  lives  at  Cobus  Kill ;  he 
"  saw  Kesler  and  his  wife  in  the  fall  of  the  year,  at  his  fa- 
ther's house,  on  Sunday  evening ;  they  came  there  in  a 
waggon ;  they  staid  out  doors  some  time,  and  then  came 
in ;  he  paid  his  father  one  shilling,  which  they  said  was 
for  a  sling ;  when  he  came  there  he  wanted  to  hire  a 
waggon ;  he  said  he  wanted  to  overtake  two  wagons, 
going  to  Hudson ;  witness  took  the  waggon  and  carried 
them  to  Mr.  Best's  tavern ;  witness  heard  no  complaint 
whatever  of  the  woman  respecting  sickness. 

TTiomas  Butler.  Witness  recollects  to  have  seen  the 
prisoner  at  his  house  last  fall ;  he  came  there  and  said 
he  was  desirous  of  overtaking  two  waggons  with  some 
of  his  efiects  on  board,  and  at  his  request,  witness  sent 
his  son  some  distance  down  with  prisoner  and  his  wife  ; 
they  had  one  or  more  pillow  cases  with  them  at  the 
time ;  witness  understood  him  to  say,  that  he  had  been 
to  the  westward ;  thinks  it  was  Rome,  but  is  not  cer- 
tain ;  that  he  was  going  to  Hudson,  where  be  had  lived 
before,  to  follow  tayloring  during  the  winter;  that  he 
had  been  living  to  the  westward,  and  intended  to  return 
•  in  the  spring;  they  had  either  cider  or  sling  at  his 
.  house,  whether  the  wife  drank  any  of  it  or  not  he  does 
not  know. 

Henri/  Best.  Witness  knows  prisoner ;  saw  him  at 
the  house  of  Peter  Best ;  they  bad  a  sling  of  him  when 
they  first  came  there,  between  the  hours  of  eight  and 
nine  o'clock  ;  he  saw  him  after  his  wife's  death ;  wit- 
uess  did  not  observe  who  drank  the  sling/ 
We/er  Besf^    The  deceased  died  at  his  house  ;  witness 
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UAderstood  from  prisoner  that  he  was  from  Rome  ;  wit-  SCHOBarie 
ness  calculated  to  take  the  corpse  to  her  relations :  in 
the  eyening  when  he  came  there,  hfe  asked  whether  wit-    The  People 
Bess  had  seen  a  couple  of  loaded  waggons  going  by,  that       Kesler. 
he  did  not  know  whether  they  had  passed  him  or  not,  ■  ■• 

In  the  morning,  the  day  after  her  funeral,  when  he  went 
away,  he  said  he  left  the  clothes  as  a  security  for  the 
funeral  expenses,  until  he  should  return ;  said  that  he 
was  going  to  live  at  Hudson,  and  that  he  would  return 
the  latter  part  of  that  week,  or  the  first  of  the  week 
after,  take  the  clothes  and  pay  the  bill ;  but  he  never 
called  nor  sent;  prisoner  called  for  a  brandy  sling, 
which  he  handed  to  the  deceased ;  does  not  know 
whether  he  drank  any  of  it  or  not,  nor  whether  she 
drank ;  witness  heard  of  no  illness  until  in  the  night, 
when  they  went  out  of  their  room  ;  he  concurs  in  the  re- 
•  lation  given  by  his  wife,  Catharine  Best.  Witness  of- 
fered to  fetch  Doctor  Kroomer,  from  Cobus  Kill,  after 
the  deceased  was  taken  ill ;  prisoner  said  it  was  not 
worth  while  ;  witness  then  told  fiim  he  might  have  the 
horse,  saddle,  and  bridle,  to  go  for  the  Doctor,  when- 
ever  he  pleased ;  he  once  took  it. 

On  his  cross-examination  this  witness  said,  prisoner 
never  mentioned  whose  daughter  the  deceased  was ;  af- 
ter  her  death  he  said  the  Sprucher^s,  on  the  Mohawk, 
Schoharie,  and  Cobus  Kill,  were  distantly  related  ;  pri- 
soner went  to  the  Doctor's  one  morning,  before  day 
light ;  whether  it  was  on  Thursday,  or  Friday,  he  does 
not  know.  Witness  named  George  Sprucher,  Jost 
Sprucher,  and  John  Sprucher,  to  him :  he  said  they 
might  be  distantly  related.  Prisoner  might  have  gone 
to  the  Doctor's  on  Friday,  without  witness's  knowing 
of  it. 
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SCHOHARIE       Sophia  Youngs.    She  saw  the  prisoner  and  the  deceA- 
s^^,,^^     sed,  on  Sunday,  at  her  father^s  house  at  Cobas  Kill,  at 

TM  Feople     12o^clock;  no  eoffiplaint  of   indisposition  then;  she 
Kesier.       drank  tea  with  the  family,  in  the  afternoon ;  appeared 

•**—""— ^  in  health ;  they  left  that,  in  a  waggon,  drove  by  Mr. 
Bear's  n^ro  man ;  witness,  and  Miss  Bears  rode  with 
them  to  one  Butler's ;  Mrs*  Sfaafer,  whose  maiden  name 
was  Sprucher,  liyes  between  Butler's  and  her  father's 
house,  and  is  a  daughter  of  Jost  Sprucher ;  the  deceas- 
ed had  mentioned,  whilst  at  witness's  house,  that  her 
maiden  name  was  Sprucher ;  witness  «told  her,  her 
cousin  lived  there  ;  Hud  ^ceased  asked  her  husband 
whether  he  was  goii^o  stop ;  he  answered  no,  he  was 
going  to  Butler'^,  and  if  his  wagons  were  not  there, 
they  would  go  back  and  stay  that  night  at  Shafer's  ;  pri- 
soner went  into  Butler's,  and  on  his  return  to  the  house, 
\he  deceased  asked  him  whether  he  had  heard  of  the  ^ 
waggons  ;  be  said  they  were  five  miles  ahead ;  be  asked 
tthe  negro  man  to  carry  them  farther,  who  refused  to  do 
it  i  the  deceased  got  out  with  her  bundles,  being  two 
{»illow  cases,  and  went  on  the  stoop,  which  was  the  last 
witness  saw  of  her. 

On  her  cross-examination  this  witness  says,  he  men- 
-tioned  the  waggons  ;  does  not  know  whether  he  intend- 
ed to  say  that  they  were  his  own  or  not. 

Margery  Bears*  Witness  concurs  with  what  Miss 
Youngs  has  said  ;  as  to  what  took  place  in  the  waggon  ; 
says  that  the  deceased  made  no  complaint  of  sickness 
at  the  time. 

Thomas  Butler.  Witness,  on  being  asked,  told  pri- 
soner that  there  were  loaded  wagons  ahead,  about  five 
miles. 

Peter  G.  Best*.    Witness  saw  prisoner  at  Sharon,  in 
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l^or^mber  ;  tfei^  ^foppfed  ^t  bis  botfe€ ;  came  there  on  schoharib 
foot ;  he  told  witness  he  was  from  Rox&e,  or  Pompe]^      ..^^,^^^/ 
Hollour  5   ^witne^  ael^^d  bim  how  he  caihe  to  travel  as    Tbe  Peoplit 
he  did  t   be  liaid  hid  waggons  were  to  he  at  Cherry^Val-       Kesier. 
tey,  wiib  hk  furniture^  on  Saturday  ;  and  told  witness,  ' 

that  they   had  passed  there   between  two  and   three 
o^lock  in  liie  afternoon,  and  that  he  did  not  arrive  until 
Att'ee  o'clock  ;  ahd  that  they  had  gone  on  to  Hadson. 
Witness  took  them  on  the  distance  of  nine  miles,  and 
every  shed   they  passed  they  looked  under  it  to  see 
whether  the  waggons  were  there. 

On  his  cross  examination,  he  says  this  conversation 
was  in  the  presence  of  his  wife ;  he  also  told  the  witness 
he  had  been  at  Hudson,  and  had  engaged  work  for  the 
Winter,'  and  that  be  was  then  on  his  way  ihei:e  with  his 
wife. 

Harmanns  Peck*     Witness  is  a  magistrate,  residing  ia 
ftie  city  of  Schenectady  ;  says  that  he  was  sent  for  to, 
eome  to  the  gaol  of  the  county  of  Schenectady  to  take 
the   examination  of  the  prisoner ;   that  when  he  came 
there  he  informed  the  prisoner  that  he  bad  no  authority 
to  do  it,  but  if  he  was  willing  he  would  take  it,  to  which 
prisoner  freely  and  voluntarily  assented.    The  examina- 
fioD  was  then  objected  to  by  the  prisoner's  counsel,  as 
no  evidence  of  itself,  under  the  statute,  but  not  as  a  me- 
morandum to  refresh  the  memory  of  tbe  witness  ;  and  on 
fte  witness'  stating,  that  he  bad  no  doubt  of  the  facts 
being  as  mentioned  in  it,  and  although  be  would  not  un- 
dertake to  repeat  it  exactly  as  there  written,  yet  it  being 
in  his  own  hand  writing,  taken  at  the  time,  and  freely 
and  voluntarily  subscribed  by  the  prisoner  himself;  af- 
ter it  was  distinctly  read  to  him,  he  did  not  hesitate  in. 
giving  his  evidence  to  read  it  as  such,  and  then  read  it 
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SCHOHARIE  himself  as  follows: — The   voluntary  examination  of 
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Abraham  Kesler,  of  the  town  of  Canajoharie,  in  the 
The  People     county  of  Montgomery,  relative  to  bis  having  adminis- 
Kesler.        tered  poison  to  bis  wife,  saith,  that  he  is  about  26  years 
,  •  of  age ;  that  he  was  married  to  Caty  Sprucher  in  the 

year  1812,  who  then  lived  with  her  step-mother,  Ev« 
Sprucher  ;  that  she  had  been  delivered  of  a  female  bas- 
tard child,  of  which  she  said  he  was  the  father,  when  he 
married  her ;  and  after  he  was  married,  he  immediately 
enlisted  at  Canajoharie,  in  the  13th  regiment,  for  18 
months,  and  he  served  until  the  time  expired  ;  that  he 
did  not  visit  his  wife  from  the  time  he  married  until  last 
fall,  sometime  in  November  last;  he  then  called  on  her, 
and  told  her  that  he  was  about  looking  a  place  to  live, 
and  wanted  her  to  go  with  him,  which  she  consented  to 
do  ;  and  he  told  a  Mr.  D.  Youngs  that  he  was  going  with 
his  wife  to  Hudson  or  Lunenburgh  ;  that  in  November 
last  he  started  with  his  wife  from  Canajoharie,  to  go  to 
Hudson,  or  some  other  good  place  to  live ;  that  his  wife, 
when  she  went  from  Canajoharie,  ''went  a  hor^back 
about  two  miles,  then  a  foot  a  small  distance,  then  a 
horseback  about  one  mile,  and  then  on  a  waggon ;  the 
first  night  they  staid  at  a  Mr.  Cook^s,  in  the  town  of  Sha- 
ron ;  the  second  night  they  staid   at  a   Mr.  Becker's, 
whcve  they  got  some  cider,  and  nothing  else ;  they  call- 
ed for  a  supper,  but  could  not  get  any  ;  that  before  they 
came  to  Becker's  his  wife  complained  that  she  was  sick, 
and  continued  sick,  but  did  not  vomit  until  after  the  doc- 
tor  administered  medicine  ;  that  he  called  on  a  doctor, 
whose  name  he  thinks  was  Shepherd  ;  that  they  arrived 
at  Becker's  on  Sunday,  and  on  Friday  his  wife  died  ; 
that  the  doctor  resided  about  two  or  three  miles  from 
Becker's;  tliat  he  called  on  the  doctor  twice,  and  got 
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oiMom  and  mHs :  that  the  first  tioie  he  called  on  the  doc-  SCHOH ABI£ 
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tor  lie  got  a  piece  of  opiam  about  as  big  as  a  hickory     v^-^^ 
aat ;  that  he  did  not  tell  the  doctor  that  she  was  in  the    ^he  Peopia 
habit  of  takiogopiam  ;  that  the  doctor  inquired  of  him       Kesler. 
whether  she  was  in  the  habit  of  tsking  opiuin,  and  he       " 
3aid  he  did  not  know ;  tiiat  he  administered  the  opium 
to  ills  wife,  and  that  after  she  had  t^ken  part  of  the  opi- 
om,  she  let  it  fall  in  the  chamber  pot ;  she  died  on  Fri- 
day, and  was  bvried  on  Sunday ;  that  oo  Monday  he 
left  the  place  ;  that  the  people  of  the  house  did  not  tell 
iitm  that  his  wife  had  requested  her  body  to  be  taken  to 
her  BK>lher'8,  in  case  she  died,  but  that  his  wife  mention- 
ed it  to  him ;  that  since  the  death  of  his  wife  he  has  not 
been  to  see  the  step-mother  of  his  wife  or  any  of  his 

a 

friends,  or  wrote  to  them  on  the  subject ;  that  the  clothes 
of  his  wife  were  left  at  the  place  where  she  died  ;  that 
he  has  not  bought  or  been  in  possession  of  arsenic  for 
six  moaths  last  past ;  that  at  the  time  he  started  with 
bis  wife,  he  told  his  wife^s  step-brother,  that  he  did  not 
know  but  that  he  should  go  to  Rome  and  live  with  his 
father ;  and  said  that  he  did  not  tell  any  person  that  be 
had  a  waggon  going  on  to  Rome  with  furniture  and 
goods ;  he  says  that  he  has  been  acquainted  with  a  Mrs. 
'  Hoieomb  about  two  year^;  That  he  has  made  no  over- 
ture of  marriage  to  her,  nor  paid  any  attention  to  her  as 
a  suitor,  nor  conversed  with  her  on  the  subject  \  that  he  . 
has  never  denied  his  marriage  with  Caty  Sprucher ;  that 
after  his  wife's  death  he  went  to  Lunenburgh,  where  he 
nemained  only  one  day  t  he  then  went  to  Guilderland 
and  Princetown,  whei^je  he  has  been  ever  since ;  that  he 
woriced  with  a  Mr.  Van  Wormer  and  for  Mr*  Waldron ; 
that  since  the  death  of  his  wife  he  has  not  mentioned  her 
death  to  any  person  ;  that  previous  to  his  wife's  going 
Vol.  III.  7 
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^PHOHAIUE  with  him,  he  had  been  to  see  her  four  or  five  times,  but 
y^^^>,^^^^  ^did  DOlt  itay  with  her  at>  night ;  that  he  told  the  people 
The  People    where  his  wife  died  that  his  wife's  mother  was  dead: 

V.  ... 

Kesier.       that  the  doctor  went  in  and  examined  his  wife  during  her 
-  sickness ;  that  he  did  not  get  any  gin-sling,  or  any  other 

thiog  for  bis  wife  to  drink,  except  cider  and  water,  during 
her  sickness ;  he  says  he  never  objected  to  the  doctor's 
calling  and  seeing  bis  wife  ;  when  he  went  to  see  the 
doctor,  he  told  the  doctor  that  if  his  wife  was  better,  he, 
the  said  Kesier,  would  call  and  see  him,  and  inform  him 
of  it ;  but  if  he,  the  said  Kesier,  did  not  call  by  eleven 
o'clock,  A*  M.,  that  then  he  wished  the  doctor  to  call 
and  see  his  wife ;  that  before  the  death  of  his  wife  he 
boarded  with  Mrs*  Holcomb,  in  Albany,  for  several 
weeks ;  and  he  says  that  after  his  wife's  death,  he  call* 
ed  at  Mrs.  Holcomb's,  in  Albany,  and  got  some  of  his 
clothes ;  that  he  then  toM  her  that  his  wife  was  dead ; 
that  in  about  ten  days  afterbe  led  boarding  with  Mrs. 
Holcomb,  he  called  at  Mrs*.  Sprucher's  to  see  his  wife, 
and  obtained  her  consent  to  go  with  him,  as  herein  be- 
fore stated  ;  that  he  did  not  immediately,  previous  to  his 
coming  to  Schenectady,  make  any  engagement  with  a 
Mr.  Tallman,  or  any  other  person,  to  go  on  to  Rome,  or 
tak6  Mrs.  Holcomb  there ;  tlkit  last  summer  he  applied 
to  S.  A*  Foot,  Esq.  to  obtain  a  divorce  from  bis  wife ; 
that  Mr*  Foot  told  him  that  he  could  not  obtain  a  di- 
vorcc  unless  he  could  prove  that  his  wife  was  guilty  of 
adultery;  he  farther  saith,  that  previous  to  his  starting 
with  his  wife,  he  was  informed  and  believed  that  bis 
wife  had  had  a  connection  with  a  man  by  the  name  of 
Roswell  Scripture,  with  whom  she  had  lived  in  Connec- 
ticut for  about  nine  months;  that  on  her  way,  the  first 
day,  she  told  the  said  Kesier  that  she  had  gone  away 


EBPOftTS   OF  CHIMINAL   LAW   CASES.  61 

with  (he  said  Scrififtare,  and  lived  with  him  as  a  house-  SCHOHARIE 
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keeper,  but  said  that  she  had  no  carnal  connection  with    ^^^s^^«^ 
him.  {Signed*)  Abraham  Cabler.        The  People 

Abraham  Keyser,  jun*     In  the  'month  of  May  last  he       Kesier. 
discovered  that  the  prisoner  had  his  irons  sawed  off,  and  ^— — -— 
does  not  know  of  his  making  any  effort  to  escape* 

On  his  cross  examination,  this  witness  says  that  pri- 
soner once  returned  the  key,  which  he  had  forgot- 
ten, althoogh  it  was  not  theopiy  lock  which  fastened  the 
door,  as  he,  the  witness,  had  a  pad-lock  at  the  bottom  of 
the  door  which  was  locked  at  the  time. 

Pvisovur^B  Ttsiimoifff. 
Jostph  J.  Caster*    Witnessfdoes  not  recollect  the  con- 
yersation  on  board  of  the  sloop,  mentioned  by  Tliomas 
Hammond  in  his  evidence. 

Roswell  Scripture.  The  wife  of  the  prisoner  has  kept 
house  for  witness,  and  was  subject  to  fits,  whilst  she  kept 
bouse  lor  him,  from  «hily  to  December,  1814,  she  had 
the  epelepsy,  or  fallen  aicknets  sometimes  three  or  four 
times  in  twenty-four  hours.* 

The  jury  ibund  the  prisoner  guilty  by  their  verdict. 
The  court  sentenced  him  to  be  executed  on  the  third 
Friday  of  October,  1817,  between  the  hours  of  1 0  o^clock 
in  the  forenoon  and  2  o'clocloin  the  afternoon. 

Report  of  Wm.  James  M'Neven,  M.  D.  and  profes- 
sor of  chemistry  in  the  University  of  New- York,  made 
to  his  excellency  governor  Clinton,  in  compliance  with 
his  demand  of  my  remarks  at  large  on  the  scientific  part 
of  the  testimony,  in  the  case  of  Abraham  Kesier,  indicted 
for  poisoning  his  wife  with  white  arsenic  and  laudanum^ 
and  found  guilty  by  the  verdict  of  the  jury. 

1.  The  scientific  part  of  the  testimony  is  contained  in 


/ 
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8<2H^0HARIE  the  evidence  of  the  phi|i»ciiai6  who  saw  tbfe  deceased  be- 

^^^.^^...,^     fore  or  after  death.    Dr.  Burtoo  QurpeDfer  wa6  ajj^ed 

The  People    (o  for  medicines  during  her  illness,  and  saw  her  shortly 

Kesler.       before  she  died,  for  the  fit^  and  only  time.    PreTiously 

"— """""""^  he  had  purchased  powders  to  be  administered  to  her, 
composed  of  opium,  camphire  and  emetic  tartar  ;  and 
early  in  the  complaint,  that  is  on  Monday  or  Tuesday, 
gave  prisoner  half  an  ounce  of  opium  ;  but  states  on  his 
cjoss-examination,  that  when  he  risited  her  on  Thursday 
evening,  when  she  appeared  to  him  dying,  he  saw  no 
symptom  which  led  him  to  believe  that  she  was  dying 
because  she  Had  tal^n  too  much  opium. 

3.  After  having  been  bilried  two  months  the  deceased 
was  dug  9p  to  be  examined.  Dr.  James  W.  Millar  was 
present  at  the  opening  of  the  body,  and  testifies  ^^  there 
Appeared  to  have  existed  an  inflammation*^'  Now  inflam- 
mation proceeds  from  so  nliany  and  such  various  causes, 
that  physicians  ai;e  very  generalfy  agreed  notfateg  ceN 
tain  can  be  learnt  iflrom  the  appearance  of  it  after  death, 
especially  when  putrefactionof  the  parts  is  ftr  advanced, 
as  it  was  in  this  case  of  two  montfis  interment.  It  is 
true,  that  if  there  is  poisohiog  from  arsenic,  taken  by  the 
mouth,  there  must  of  necessity  be  inflanmlation  of  the 
stomach ;  but  the  converse  does  not  hold,  and  where 
there  is  inflammation  there  is  no  manner  of  necessity  of 
its  being  from  arsenic.  Any  conclusien  to  be  drawn 
from  the  appearance  of  inflammation  in  this  case,  must 
therefore  depend  for  corroboration  altogether  on  other 

facts. 

3.  Dr.  Miller  and  Dr.  Joseph  White,  though  they 
evince  considerable  acquaintance  with  the  subject  of  ar- 
senical poison,  and  the  best  modes  of  detecting  it,  have, 
nevertheless,  omitted  so  many  important  circumstances 
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ia  tb^  ex{iienmeQt8  tbty  mad^,  and  neglected  ether  ex*  scbohaxib 
pecitnieists  so  entirdy)  ihai  their  teatimoDy  ia  whoHy  tin- 
satisfactory.  Dr.  James  W«  Miller  foond  aitached  to 
tfae  inii^r  coats  of  the  stoniaGh,  and  in  the  smaller  intee* 
tinea,  some  particles  of  a  vitreoiis  appearance  which 
slewed  white  when  scratched  with  a  knife;  some  of  those 
partiel^  were  placed  on  a  beat^  iron  and  a  dense  white 
aokoko  aioae  from  their  combustion^ 

Remarks*  In  the  fiist  place  the  white  dense  smol^e 
alone  proves  nothing.  I  placed  corrosive  suhlimatey 
ealomelv  tartar  emetic,  oxide  of  bismuth,  each  of  them 
on  a  heated  iron,  and  they  rose  with  a  smoke  more  or 
ieas  dense,  and  With  most  readiness  in  the  order  I  have 
named  them:  the  first  and  second  vefy  readily,  the  thirfl 
and  fourth  when  the  iron  wasredbotk  Now  itwill  be  recoK 
leeled  that  one  of  these  substances,  namely,  the  emetic 
tartar,  was  given  by  Dr.  Burton  Carpenter  to  the  pri- 
soaer  for  Ae  (purpose  of  being  adsoinistered  to  the  de- 


4.  Dr.  Janes  W*Bfiller  put  some  of  the  same  particles 
between  two  phttes  of  polished  coppeJl^,  and  placed  those 
on  the  fire  until  they  were  brought  to  a  red  heat.  Oa 
coofoig  lie  found  the  plates  whitened  towairds  tlieir 


Remarke.  I  put  oxide  iDf  tin,  commonly  called  putty 
of  tin,  between  tui^o  plaftes  oif  bright  copper,  and  sur- 
rounded it  wkh  a  circle  of  powdered  charcoal,  after  the 
best  manner  of  making  tii^  experiment  with  arsenic,  then 
brought  ike  plates  to  a  stroing  red  heat,  and  ihe  conse* 
quence  was  a  whitish  atain  towards  the  edges  of  the  cop- 
per. I  made  another  experiment  after  &e  same  man- 
ner, with  «a}om^,  and  there  appeared  an  irregular  white- 
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SCHOHABIE  ning  towards  the  edges,  but  less  distinctly  thanan  the 

^^.^^     former  case*    I  tnade  a  third  experiment,  with  charcoal 

The  People    alone,  and  haying  raised  the  heat  pretty  high  there  was 

Kesler.       left  in  the  place  of  the  charcoal  a  pale  brass  coloured 

"       circumscribed  spot,  that  appeared  white  in  comparison 

of  the  red  copper  colour  round  it ;  rubbing  did  not  at 

all  lessen  this  whitish  stain.    An  experienced  eye  would 

perhaps  distinguish  all  these  stains  from  the  whitening 

of  arsenic ;  but  in  a  capital  case  I  would  not  liketo  con- 

rict  on  a  shade  or  colour. 

5.  In  his  cross-examination,  Dr.  James  W.  Miller  ac*- 
counts  for  there  being  no  garlic  smell  discerned,  when 
the  white  powder  found  in  the  stomach  of  the  deceased 
was  put  on  heated  iron,  and  between  the  copper  plates^ 
by  saying  that  tar  was  kept  burning  in  the  room,  and 
that  this,  together  with  the  smell  of  tfie  corpse,  might 
have  prevented  his  discovering  it. 

Remarks.  The  true  reason  is  not  here  assigned. 
Neither  the  odour  of  garlic  nor  the  stain  on  copper  is 
produced  by  the  white  oxide  of  arsenic,  when  heated, 
without  the  addition  of  some  inflammable  ingredient. 
If  the  white  substance  was  really  oxide  of  arsenicj  and 
that  it  had  been  thrown  on  live  coal,  or  on  a  hot  iron, 
'  surrounded  and  confined  by  carbonaceous  matter,  a  smell 
of  garlic  would  in&Uibly  haive  been  felt ;  for  then  the 
oxide  would  liave  been  at  least  partially  reduced  ;  and 
it  is  in  this,  or  the  entirely  metallic  ^istate,  it  bums  with 
an  aliaceous  smell.  To  have  omitted  these  precautions, 
or  seemingly  not  to  have  known  their  indispensable  ne- 
cessity, proves  a  want  o(  a  familiarity  with  chemical  ex- 
periments in  the  physicians,  and  tends  very  much  to 
weaken  our  reliance  on  all  their  chemical  conclusions. 
But  even  the  smell  of  garlic,  if  not  corroborated  6y  oth^r 
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coBCuitiDg  facts,  would  not  have  been  enougb,  for  by-  scuoharir 
diogen  gas  bun»  with  a  faiat  smell  of  arsenic.  v^*v->i/ 

6%  Dr.  James  W.  Miller  took  home  about  two  tea*    The  People 
spoonfaUs  of  the  contents  of  the  stomach,  and  diluted       Kete. 
them  with  a  pint  of  water.    He  made  experiments  with  — — — — 
tbifl  fluid,  and  obtained  a  certain  precipitate. 

Remarks*  The  notes  of  the  trial  do  not  inform  us 
whetiier  the  doctor  diluted  the  contents  of  the  stomach 
widi  distilled  water,  or  clear  rain  water,  or  common  well 
water.  If  with  the  latter,  little  or  no  reliance  can  be 
placed  CD  the  experiments ;  for  th^  is  no  well  water 
whatever,  even  the  best,  but  will  afford  a  precipitate 
with  nitrate  of  s^ ver.  Dr.  Miller  performed  with  the 
diluted  contents  of  the  stomach  the  experiment  of  Mr. 
Home,  as  modified  bj  Dr.  Marcet,  and  says  there  was  a 
precipitate  of  aa  orange  colour.  I  often  made  the  ex- 
periment, and  always  obtained  a  yellow  precipitate,  such 
as  that  obtained  by  Hume  and  Mafcet.  On  the  present 
occaaion  I  made  the  foUpwing :  I  took  a  glass  of  lime 
water  and  presented  to  the  surface  of  it  a  glass  rod,  dip- 
ped in  a  solution  of  nitrate  of  silver,  and  another  dipped 
in  aqua  ammonia,  there  was  immediately  a  copious  pre- 
cipitate of  an  orange  brown  colour  by  reflected  light. 
The  experiment  will  succeed  with  or  without  ammonia. 
The  public  journals  acquaint  us  with  the  opinion  of 
Mr.  Brande  of  the  Royal  Institution  of  London,  occa- 
sioned by  a  trial  in  Cornwall,  of  a  similar  nature,  it 
would  seem,  with  this.  He  says  that  the  yellow  precipi- 
tate which  white  arsenic  produces  in  solution  of  nitrate 
of  silver,  exactly  resembled  that  which  phosphoric  acid 
occasions,  and  that  both  are  soluble  in  ammonia.  Mr. 
Brande  Concludes,  that  in  any  case  of  importance,  no 
reliance  should  be  placed  on  the  above  test.     I  repeated 
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BCHOHABIS  ijbfi  experi^eDt  mUk  the  glass  pods^  piily  ptfbttUuting 
^_^^^,J.  phospborie  acid  ibr  an  ai«eiiical«okatioii,aQd  the  nkrate 
Tbe  People  '^[  silver  occasioiled  a  precipitate,  but  not  yellow :  how- 
<ever,  the  phosphoric  acid  now  in  my  possession  is  pnd 
~  recently  procured  from  London,  and  I  fed  it  is  mixed 
with  nitric  acid.  To  this  ciroHinstance  may  probably 
be  owing  the  difierenoe  of  colour  in  Air.  Braiide's  ancf 
my  resalts. 

7.  Dr.  Delaus  White  repeated  the  experiment  of  Dr. 
Miller,  puttii^  some  of  the  white  particles  found  in  die 
stomach  of  the  deoeaaed  on  keaited  iroB^  and  also  be- 
tween two  plates  of  c<»pper,  but  since  he  does  not  aA  aH 
vary  or  correct  the  process,  the  .obs^ations  already 

*  made.  No.  5,  ap{dy  with  equal  force  to  Ins  teatimottf  • 

8.  Dr«.  John  Atwater  mashed  some  of  the  particles  on 
white  paper,  and  says,  '^  it  had  the  appearance  of 
arsenic/'  1  deem  it  extremely  difficult,  if  not  inapossi- 
ble,  to  distinguish  wilhcertainty^any  white  mineral  pow- 
der from  another  in  such  circumstances.  Be  also  says 
the  winte  fumes  are  considered  a  test.  Chemists  do  not 
deem  them  such  where  they  are  unaccompanied  wi&  a 
garlic  smell. 

9.  Dr.  Joseph  White  testifies,  "  that;Bome  of  the  fluid 
of  theatomach  was  put  into  a  phial  containing  a  solu- 
tion of  sulphate  of  copper  and  sub-carbonate  of  pot-ash, 
and  that  the  precipitate  was  darker  than  what  takes 
place  in  the  process  for  making  Scheele^s  Green.'' 

Remarks.  The  fact  is,  that  Scheele's  Green  is  never 
obtained  by  using  sub-carbonate  of  pot-ash.  To  obtain 
that,  pure  or  caustic  pot-ash  most  be  employed,  and  \t 
should  be  first  combined  witii  the  arsenic  in  a  s^arate 
vessel,  and  then  the  sulphate  of  copper  will  be  precipi- 
tated by  the  compound  of  a  very  remarkable  green  co- 
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iour*<    But  even  this  experiment  is  -  inconclustve.     I  SCHOHARrc     # 
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took  the  expressed  juice  of  onions,  and  added  to  it  a     .^^i^J^^^^ 
solutioii  of  sulphate  of  copper.   Iromediately  the  whole    The  People 
was  turned  of  a  beautiful  green  not  to  be  distinguished       Kesler^ 
io  appearance  from  that  of  Scheele's  Green.  " 

10.  Dr.  Joseph  White  repeated  the  experiments  with 
tile  plates  of  copper ;  but  with  no  other  result  than 
what  was  obtained  in  my  experiments  with  oxyde  of  tin, 
&x.  No.  4.  He  repeated  the  experiments  of  Dr..  Mil* 
ler,  on  the  contents  of  the  stomach ;  but  we  are  not 
inibmied  in  what  kind  of  water  he  dissolved  them.  He 
abo  looked  for  air  orange  coloured  precipitate,  which 
is  not  the  characteristic  one.  He  himself  places  no  re- ' 
liaace  on  this  experiment,  and  in  that  he  is  correct. 

1 1  •  Dr.  James  Ha(!ley,  Professor  of  Chemistry,  at 
Fairfield.  His  testimony  is  only  approbatory  of  the 
experiments  and  opinions  of  Doctors  Miller,  Delaus, 
and  Joseph  White;  and  must  partake  of  the  same 
late. 

General  Remarks. 

Some  of  the  results  obtained  in  the  experiments  of 
the  physicians,  are  such  as  arsenic  will  afford,  but  not 
exclusively;  nor  can  any  reliance  be  placed  on  any 
one,  or  all  of  them,  unsupported  by  others  more  deci- 
sive.    I  have  shown  that  the  same,  oir  some  very  similar 
to  themj  proceed  from  other  and  innocent  substances. 
At  the  same  time  the  unerring  signs  of  arsenic  were  not        ^ 
at  aU,  nor  were  the  most  proper  means  taken  to  pro-  ' 
core  them. 

The  only  thing  to  be  relied  on,  in  the  opinion  of  the 
best  chemists,  is  the  exhibition  of  the  metal  itself  in  its 
loetalic  lustre  and  state.  This  thing  is  by  no  means  diA 
Acult'  to  perform,  and  I  show  it  every  winter  to  la^' 

Vol.  hi.  8 
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SOHOHABIE<  class,  togedier  with  all  the  other  .experiments  on  arse- 
^^^^^^^.^     nic  ID  comparative  approxilnatioD*     In  the  metallic 

TUPeo]>le     state  the  arsenic  is  clear  and  unequivocal,  and  it  could 
Kesier.        have  seldom  been  placed  more  easily  beyond  all  possi- 
•  ble  doubt,  than  in  the  present  case  ;  because  it  appears 

there  was  enough  of  the  white  matter  found  in  the  stO: 
macb,  for  every  necessary  trial.  Indeed,  the  weight  of 
a  single  grain  is  sufficient,  and  I  usually  employ  this 
quantity  only,  in  order  to  show  my  students  with  how 
little  it  can  be  effected.  A  given  quantity  of  the  white 
powders  have  been  mixed  with  three  times  its  weight  of 
black  flux,  and  carefully  put  into  a  tube  of  Ihin  glass 
eight  ornine  inches  long,  a  quarter  of  an  inch  wide,  and 
coated  aif  its  lower  end,  which  should  be  hermetrically 
closed  for  one  or  two  inches.  The  upper  end  should  be 
loosely  stopped  ^nd  the  coated  end  placed  upright  in  a 
chaffing  dish  of  red  hot  coals.  In  a  little  time,  if  there 
be  arsenic  in  the  tube,  it  rises  with  its  metallic  lustre, 
and  adheres  to  the  sides  of  the  tube.  The  tube  should 
be  broken  as  soon  as  cool,  and  the  reduced  metal  laid 
on  a  hot  iron ;  a  deor-e  smoke  then  arises,  and  a  smell 
,  of  garlic  is  perceived.     The  arsenic  might  next  be  far- 

ther  identified  by  putting  a  small  quantity  between  two 
polished  plates  of  copper,  surrounded  by  powdered 
charcoal,  and  exposing  them  to  a  low  red  heat.  If  the 
included  substance  be  arsenic,  a  white  stain  will  be  left 
on  the  copper.  In  this  way  every  part  supports  another, 
and  there  is  no  possible  ambiguity.  But  as  those  expe- 
riments, which  are  alone  certain,  were  omitted,  and  no 
experiment  performed  with  unexceptionable  accuracy, 
I  must  give  it  as  my  opinioti,  confining  it  however  to 
the  scientific  part  alone  of  the  testimony,  that  the  in- 
dictment, for  poisoning  with  arsenic,  is  not  substantia- 
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ted  by  the  endence  of  the  witnesses*     All  which  is  re-  scHohabii; 

-pectfally  submitted.  JX. 

Wm.  Jas.M  AcNe VBN.  T*»e  People 

Mew^arkj  Sept.  ^6thy  1817.  Keal'en 


^■v 


Mr.  Bay,  from  the  committee  on  courts  of  justice,  to 
whom  was  referred  the  message  of  his  ezcelleacy  the 
Governor,  with  the  accompanying  documents,  in  the 
case  <tf  Abraham  Kesler,  convicted  of  the  murder^of 
Catlftarine  Kesler,  his  wife,  at  a  Court  of  Oyer  and 
T^erminer,  held  in  and  for  the  county  of  Schoharie,  on 
flie  12th  and  13th  days  of  September  last,  report: 

That  they  have  entered  upon  the  examination  of  this 
case  with  deliberation  and  care,  which  its  nature  de* 
mands,  and  with  a  full  sense  of  the  responsibility  which 
their  doty  imposes  upon  them.  They  forbear  1o  go  into 
ar  fidl  detail  of  the  testimony,  and  in  a  short  view  which 
tfaey  are  about  to  take  of  the  subject,  will  consider  the 
fects  as  femiliar  to  all. 

The  first  and  most  important  question  in  this  case  is, 
did  die  deceased  come  to  her  death  by  the  effect  of  poi- 
son? 

In  answer  to  this  question,  the  committee  must  refer 
to  the  testimony  of  the  respectable  physicians  who  were 
present  at  the  opening  of  the  body  of  the  deceased.  A 
strong  opinion  is  there  expressed  by  them  of  the  pre- 
9teoce  of  arsenic  in  the  stomach  at  the  time  of  the  dissec* 
tion. 

On  the  correctness  of  that  opinion,  a  shade  of  doubt 
has  been  thrown  by  the  letter  of  Dr.  William  James 
M*i(even,  professor  of  chemistry  in  the  University  of 
this  state,  to  his  excellency  the  Governor.  Of  the  merits 
of  this  letter,  or  of  the  opinions  which  it  attacks,  we 
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SCHQHABIE  readily  Confess  ourselves  incompetent  judges  ;  we  there- 

^^^,^-1^^     fore  addressed  a  letter  to  doctors  Beck,  Bay,  Low  and 

The  People    Steams,  of  the  city  of  Albany,  requesting  that  they 

Kesier.        would  lend  their  attention  to  the  facts  contained  in  tin; 

■"■"""""""""^  documents  accompanying  tlie  message,  with  a  view  of 

^ving  your  committee  their  opinion  upon  the.scieatific 

part  of  the  testimony.     The  following  questions  were 

proposed,  to  which  they  afterwards  returned  the  answer 

ajyiexed  to  them  respectively. 

Quest* .  1  •  (By  the  Committee,)  From  the  testimony 
it  appears  that  the  deceased  and  the  prisoner  came  to 
the  house  of  Peter  Best,  and  had  a  glass  of  "  sling''  be- 
tween 3  and  0  o'clock  in  the  evening,  and  the  deceased 
was  taken  with  puking  about  10  o'clock  that  nighty 
would  arsenic  taken  in  the  sling  have  produced  that  ef- 
fect so  soon  ? 

^ns,  by  Drs.  Steams,  Low,  Bay  and  Beck  in  the  affir* 
mative. 

Quest.  2.  Was  the  quickness  of  its  operation  owing 
to  the  large  quantity  taken  ? 

Mns.  by  the  same.     It  probably  was. 

Quest.  3.  Will  not  that  depend  upon  the  state  of  the 
stomach  as  to  the  quantity  of  food  it  contained  ? 

Mns.  by  the  same.  A  full  stomach  would  probably 
retard  the  operation,  and  an  empty  one  accelerate  it. 

Quest.  4.  If  the  dose  administered  was  arsenic,  and 
that  does  a  large  one,  how  do  you  account  for  the  con* 
valescence  of  the  deceased  on  Wednesday  ? 

Ans.  by  the  same.  If  arsenic  in  a  lai^e  dose  was 
administered  to  the  deceased,  her  partial  convalescence 
may  be-readily  accounted  for  on  the  supposition  that  the 
previous  vomiting  and  purging  may  have  disohai^ed  the 
principal  part  of  the  poison :  the  opium  given  by  the 
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prisoner  may  abo  have  operated  to  alleviate  the  symp-  SCHOHARIE 

tonus.  N^^TN/-^ 

QuesU  5.  The  deceased  being  convalescent  on  Wed-    The  People 

V. 

nesday  evening,  on  the  supposition  that  the  arsenic  had       Kesler. 
been  administered  on  Sunday  evening,  would  death  have  — — 

been  produced  had  the  poison  not  been  repeated? 

Jins,  by  the  same*     It  might. 

Quest.  6.  From  the  symptoms  immediately  preceding 
ber  deadi,  as  detailed  by  Catharine  Best  and  Dr.  Burton 
Carpenter ;  did  the  deceased,  if  poisoned  at  all,  die  by 
tbe  effects  of  opium  or  arsenic,  or  under  the  operation 
of  both  ? 

Ana.  by  the  same.  We  do  not  think  ourselves  justi- 
fiable in  answering  this  question. 

Quesi»  7.  Might  not  the  symptoms  stated  in  the  testi- 
mony have  arisen  from  morbid  affection,  without  any 
excessive  dose  of  either  arsenic  or  opiutn  ? 

Ans.  by  the  same.  The  symptoms  described  by  the 
witnesses  are  usually  the  effects  of  arsenic.  Other 
diseases,  however,  where  no  poison  has  been  taken,  have 
produced  similar  symptoms. 

Quest  8.  Was  the  substance  found  in  the  stomach  of 
the  deceased,  tbe  remains  or  part  of  any  of  the  medi- 
cines furnished  to  the  prisoner  by  Dr.  Burton  Carpenter  ? 

Ans.  by  the  same.  If  by  the  words  '^  the  substance,'^ 
in  this  question,  is  meant  the  white  particles  examined  by 
the'medical  witnesses,  we  reply  that  it  is  improbable. 

Quest.  9.,  Would  any  of  the  medicines,  thus  furnisi}- 
ed,  produce  the  symptoms  which  attended  the  deceased 
daring  the  illness  that  preceded  her  death  ? 

An3*  by  the  same.     They  might. 

Ques.  10.  What  is  your  opinion  of  the  substance 
found  in  the  stomach  of  the  deceased,  without  rbgard  ta 
experimental  tests  applied  by  the  physicians  ? 


1 
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SCHOHABKB      Am*  by  the  same.    We  have  no  infoimation  before 
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s^^.^s^-^^     U8  to  warrant  oar  giving  an  answer  to  this  question. 
Tlie  People        Ques.  11.  Is  there  sufficient  evidence,  satisfactorily 
Kesler.       to  show  that  th^  said  substance  was  arseniCi  arisii^ 
'*"*~~'— ^  ffom  the  evidence  of  the  physicians,  taken  in  connec- 
tion and  combined  with  other  testimony,  given  on  the 
trial  ? 

An».  by  the  same.  We  b^*  leave  to  refer  to  our  an- 
swer to  the  sixth  question. 

Q;atz.  12.  Are  aD  the  tests  of  the  presence  of  arsenic 
made  manifest  in  the  experiments  of  Doctor  Miller  and 
the  other  physicians? 

Am.  by  the  same.  If  by  this  question  is  meant, 
whether  all  the  tests  of  arsenic  were  used  ?  our  answer 
is  no  ;  the  reduction  of  the  metal,  the  most  important 
test,  was  omitted.  If  by  this  question  is  meant,  whe- 
ther the  appearances  exhibited  by  the  experiments  in- 
dicated the  presence  of  arsenic  ?  we  answer  generalltf 
they  did. 

Ques»  Id.  Considering  the  length  of  time  the  subject 
had  remained  a  corpse,  before  the  dissection  by  Dr. 
White,  is  it  conclusive,  that  the  appearances  of  the 
stomach  and  other  parts  of  the  body,  were  the  effects 
of  pmson,  and  not  morbid  action  ? 

An9*  by  the  same.  We  attach  no  importance  to  the 
appearances  found  after  death,  in  this  case. 

Ques.  14.  Is  there  any  other  metallic  or  mineral  sub- 
fiance,  experimented  in  the  same  manner,  that  would 
produce  the  same  or  similar  results  ? 

Quet.  15.  Is  there  any  aniAial  or  vegetable  substance, 
or  liquid,  ordinarily  used  as  food,  which,  if  taken  into^he 
stomach  of  the  deceased  shortly  before  her  death,  would 
have  caused  the  same  appearance  in  the  stomach  d^- 
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scribed  bj  the  physicians,  or^wpald  have  produced  the  SCHOHARIE 

same  or  similar  resalts  of  the  experiments  made  by  v^p^^ 

them?  Th«  Peopte 

Ans*  to  question  14  and  15,  by  the  same.    In  answer,       Kesler. 
we  b^  leave  to  refer  to  the  accompanying  experiments  " 

made  by  Dn  Low* 

R^eHm/oiiM  ihade  at  the  reoueit  and  tn  the  pretence  of  a  Committee 

?'  the  LegMUure  of  the  Stale  of  J'Tew'Tork^  and  of  eeveral 
'kyndane,  on  the  Oxydum  Aibum  Artentci^  ^c 

EXPERIMENT  Ist. 
AQ  the  eolation  glasses  were  prerioasly  well  washed  in  diMled 


Isl.  A  qoantity  of  commoD  pump  water  was  poured  into  glass 
No.  1. 

2d.  An  equal  quantity  of  snow  water  into  glass  No.  2.    And 

3d.  An  equal  quantity  of  distilled  wateHbto  glass  No»  3. 

To  each  of  these  samples  of  water,  placed  on  the  same  standi  and 
IB  the  same  light,  a  few  drops  of  very  pure  nitrate  of  silyer  were 


In  No.  1.  a  copious  white  precipiiate  immediately  occurred.  In 
neither  No.  S.  or  Ho.  3.  did  tnere  occur  the  least  perceptible  pre- 
cipitate. After  waiting  sufficient  length  of  time,  about  the  10th 
of  a  grain  of  muriate  of  ammoma  was  added  to  Nos.  2.  and  3. ;  the 
white  precipitate  instantly  occurred.  The  object  of  this  experi- 
ment was  to  show  that  experiments  made  with  a  Wew  of  ascertain* 
ing*  metallic  precipitates,  ought  to  be  made  with  pure  water :  the 
snow  water  No.  2.  in  this  instance  indicated  no  impurity. 

EXPERIMENT  2d. 

1st.  I  took  ten  grains  of  white  oxyde  of  arsenic  and  thirty  of  sub- 
carbonate  of  pot-ash,  and  by  means  of  a  lamp,  dissolved  them  in 
diatflled  water.  I  put  a  portion  of  this  sol&tion  into  a  clean  glass, 
and  diluted  it  with  a  quantity  of  distilled  water. 

2d.  I  next  took  a  common  white  onion,  and  bruised  and  macerated 
it  in  distilled  water.    This  infusion  was  filtered  and  put  in  a  clean 


To  No.  1.  or  arsenical  solution,  two  glass  rods,  one  dipped  in  a 
solution  of  nitrate  of  silver,  the  other  in  aq.  ammonia,  were  ap- 
proached at  the  dame  moment,  an  orpiment  yellow  precipitate,  with 
a  alight  tinge  of  green  immediately  fell,  the  green  almost  instantly 
disappeared.  The  same  process  was  follow^  with  No.  2.  or  infu- 
sion of  onion ;  but  with  so  slight  a  variation  of  colour  (if  any)  that 
it  could  not  be  named,  and  no  precipitate  at  all. 

EXPERIMENT  3d. 

A  sc^ntion  of  white  oxyde  of  arsenic  was  made  in  distilled  water. 
1st.  A  portion  of  this  solution  was  put  into  a  clean  glass,  and  a 
litde  ^ore  potash  in  solution  was  added  to  it. 
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SCH0HAR7E       2d.  Apordon  of  the  infasicmof  onion  was  put  into  another  glass 
1817.  to  each  of  these,  was  added,  by  drops,  a  quaDtily  of  a  solution  of 

v.^^>^^-^      sulphate  of  copper.    In  No.  1 .  a  bluish  green  precipitate  appeared. 
The  People    ^^  ^^'  ^  ^^  obvious  green  color  appeared,  and  no  precipitate. 

y,  3d.  A  small  portion  of  the  solution  of  arsenatic  of  potash  was  put 

Kesler.         into  a  glass  and  diluted  with  distilled  water ;  on  adding  a  few  drops 

.^^^^^^^^^^^^^  of  a  solution  of  sulphate  of  copper,  a  beautiful  green  precipitate 

instantly  formed,  resembling  wh&t  I  should  call  Scheele*^  green. 

This  experiment  has  been  twice  repeated  with  the  same  effect. 

EXPERIMENT  4th. 

I 

I  took  eight  pieces  of  copper,  abont  1 3-4  of  an  inch  square,  bad 
tbcm  planed  and  burnished  on  one  side. 

No.  1.  I  surrounded  5  grains  of  oxyde  of  bismuth,  with  a  circle  of 
charcoal  finely  powdered  and  moistened  with  a  little  oil,  on  the 
polished  surface  of  one  plate,  placed  the  polished  surface  of  ano- 
ther accurately  upon  it,  and  bound  them  tightly  together  with  a 
binding  wire. 

No.  2.  I  treated  5  gprains  of  oxg,  muriate  of  mercury  in  precise- 
ly the  same  manner. 

No.  3.  Five  grains  of  tertrite  of  antimony  and  pot-ash  were  treat- 
ed in  the  same  manner.  ^ 

No.  4.  consisted  of  5  grains  of  white  Oxyde  of  arsenic,  managed 
precisely  as  in  the  former  cases.  Nos.  1.  2.  3. 4.  as  just  described, 
were  subjected  to  an  equal  degree  of  heat,  for  th^  same  length  of 
time,  (ten  minutes.)  • 

On  exammation,  the  pair  of  plates,  No.  1,  exhibited  indeed  a 
slight  wkUish  spot  in  the  centre  of  the  |dates,  when  the  bismuth 
was  in  contact. 

Nos.  2.  and  3.  had  the  copper  hue  in  different  places  impaired, 
and  in  some  places  permanently  a  little  whitish,  surrounded  by  a 
narrow  irradtant  disk. 

No.  4.  exhibited  the  unequivocal  silirer-like  alloy. 

All  these  plates  were  carefully  cleaned,  rubbed  with  a  little 
course  paper,  and  subsequently  with  a  little  fine  chalk. 

I  should  have  no  hesitation  in  stating,  that  the  experiments  1,2, 
3,  and  4.  all  of  which  produce  changes  on  the  surface  of  the  cop- 
per, decide  the  questioii  as  to  the  appearance  of  the  alloy  of  cop- 
^r  and  arsenic,  in  which  there  is,  comparatively,  a  marked  diffcr- 
leiience  of  aspect  from  the  other  three. 

EXPERIMENT  5th. 

Ist.  Oxyde  of  bismuth,  and  tartrite  of  antimony,  and  potash, 
were  each  exposed  in  equal  quantities,  on  an  iron  heated  to  red- 
ness ;  they  were  all,  to  a  certain  extent,  volatilized,  but  without 
any  sensible  aliaceous  odour ;  a  portion  of  each  was  also  placed  on 
ignited  charcoal,  gradually  volatilized,  but  no  odour. 

2nd.  An  equal  quantity  of  white  oxyde  of  arsenic  was  placed  on 
the  heated  iron,  the  white  fumes  rose  in  profusion ;  a  slight  but  ali- 
aceous odour  was  present.  I  will  not  be  certain,  however,  that 
some  small  particles  of  carbonaceous  matter  might  not  have  adher> 
cd  to  the  iron,  which  gave  rise  to  it.  But  on  ignited  charcoal  the 
aliaceous  odour  was  strong  and  pungent. 
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Frhd  Sdiede's  own  diractions  for  preparing  the  green,  (tide  8CH0BABIE 
Murray,  roL  3.  page  366.  2d  ed.)  we  are  of  opinion  that  Dr.  1817. 

M«Neren  is  inadverteotlj  in  error. 


When  we  consider  the  high  standing  of  the  medical 
geotlemeQ  who  examined  the  bodj,  in  the  profession  of 
which  tfaej  are,  and  for  many  years  have  been,  distin- 
guished members  ;  supported  as  they  ^re,  on  erery  es- 
sential point,  by  the  gentlemen  of  the  profession  in  the 
city  of  Albany,  already  named ;  we  are  bound  to  say 
Oat  full  reliance  may  be  placed  on  the  correctness  of 
flieir  opinion.      If  this  testimony  be  not  sa^sfactory, 
how  are  wk,  in  am/  case,  to  convict  the  marderer,  who 
produces  the  death  of  his  victim  by  means  of  poison  ? 
The  fatal  dose  is  never  administered  in  the  presence  of 
a  witness.     It  is  only  by  the  examination  of  therbody, 
after  death,  by  scientific  and  practical  men,  that  the 
cause  of  deaths  in  those  cases,  is  ascertained,  and  the 
perpetrator  brought  to  punishment- 
Tour  committee  could  not,  however,  direct  the  execa* . 
tion  of  the  convict  upon  this  testimony  alone :  Iheiropinion 
has  been  influenced  entirely  by  taking  it  in  connection 
with  the  other  testimony  in  the  cause*     On  the  1 6th  of 
November  last,  after  a  desertion  of  his  wife,  from  the 
day  of  his  marriage,  a  period  of  upwards  of  five  years^ 
Abraham  Kesler  appeared  at  the  house  oTEve  Sprucher,. 
the  residence  of  the  deceased,  with  ofiers  of  reconcilia- 
tion.    He  seduced  her  from  her  friends  and  her  home^ 
under  the  false  pretences  of  wishing  to  Uve  with  her ;  of 
having  procured  a  residence  at  Rome,  or  in  the  neigh* 

• 

bourhood  of  that  place,  near  his  father's ;  and  of  hav- 
ing then,  on  the  road  to  Rome,  two  waggons  loaded  with 
his  eflects ;  and  on  their  journey  towards|]that  place,  he 
led  her  a  distance  from  the  direct  rovit  to  an  ohscura 
You  IIU  9 


The  People 

V. 

KMler. 
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'^^817^^*  taveni  in  an  unfrequeated  neighbourhood.    These  facto 

s„^f-s/'^/     Iftken  in  connection  with  the  repeated  threats  and  de- 

Jht  People    clarations  of  the  convict,  and  the  other  testimonj  in  the 

Keder.       case,  jour  committee  are  compelled  to  believe,  too 

''''"'"''■'''■"'^  clearly  indicate  the  diabolical  design  meditated  by  him- 
against  this  unfortanate  woman.  Whj,  in  her  illness,  he 
refused  to  send  for  a  physician  when  so  strongly  pressed 
by  the  family  of  Peter  Best :  why  he  discovered  an  un-i 
willingness  to  permit  that  family  to  attend  her  during 
this  scene  of  sickness,  of  suffering,  of  death :  why  he^ 
lidministered  a  puke,  as  he  pretended  he  did,  on  Wed<- 
nesday  morning,  when  the  deceased  was  evidently  009^ 
valescing :  why  he  affected  an  ignorance  of  her  rela- 
tiyea  and  family,  and  why  he  required  the  excessive 
quantity  of  opium,  which,  from  the  testimony  of  doctor 
Burton  Carpenter,  it  appears  he  procured,  are  questions 
which  (again  taking  into  view  the  other  testimony  in  the 
case)  your  committee  are  unable  to  answer  in  any  man-i 
|ier  favourable  to  the  innocence  of  the  convict. 

The  motives  which  induces  the  commission  of  the  higfa«! 
eToffences,and  especially  of  thecrime  of  murder,  is  always 
required  to  be  ascertained.  And  here,  too,your  committee 
^  lire  constrained  to  say,  that  in  the  case  under  considera-. 

tion,  that  motive  is  but  too  clearly  found  in  the  testimony 
Ci»f  Nancy  Holcomb ;  to  this  woman  the  convict  ha^d  made 
offers  of  marriage ;  and  when  she  says,  that  in  those  of- 
fers, she  gave  him.  ^'  no  great  encouragement,'^  we  are 
^d  to  the  conclusion  that  his  marriage  to  the  deceased 
was.  the  great  if  not  the  only  objection  ;  and  experience 
'  has  shown,  that  men,  unrestrained  by  a  sense  of  religrout 
^d  moral  obligation,  when  placed  in  this  situation  bav^ 
V^en,  impelled  to  the  perpetration  of  the  most  deadly 
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Tour  committee  are  therefore  of  opimontbattheTe^  SCHOHABIS 

diet  of  the  jury  was  correctly  given — that  there  is  d«  ^^^^^-L/ 

•obstantiai  reason  for  interposing  the  pardoning  power  The  Peopia 

of  the  Legislature :    and  they  have  instructed  their  Keiler. 

chairman  to  bring  in  a  bill  in  conformity  to  this  report*  '  ■        ■> 

the  prisoner  was  executed. 


JUunfcfiial  eontt^ 

BOSTON,  Oct.  16,  1824 

• 

The  Commcnweahh,  hy  eam^' 
plaint  of  Benj.  Pollard^  ^ 
Esq,  CUyMarshalj  ' 

V. 

Stephen  Beatij  AppMantm 

This  case  was  brought  by  appeal  from  the  judgment  of 
flie  Police  Court  of  the  city  of  Boston.  It  was  commenced 
on  the  29th  May  last,  and  the  judgment  was  there  render- 
ed on  the  23d  of  June  following".  The  complaint  wai 
ibunded  on  an  ordinance  of  the  City-Council,  which  wai 
enacted  on  the  29th  April  last  entitled  "An  ordinance  to 
r^ulate  the  keeping  of  dogs  within  the  City  of  Boston,* 

*  CITY  OP  BOSTON. 

An  Ordmcmce  to  regulaie  ike  keeping  of  Dog*^  wUhin  the  Ci/^ 

of  Bokon, 

8bot.  U  Be  U  ordained  by  the  Ciiy  ComcU,  That  from  and  a£> 
tertbe  paniogof  this  ordinance,  do  dog  shall  go  at  large  6r  loose, 
in  any  street,  lane,  alley,  or  conrt,  nor  in  any  vnincl<Med  or  pub* 
lie  place  in  this  city,  until  the  owner  or  keeper  of  such  dog,  or 
the  head  of  the  family  or  keeper  of  the  house  where  such  dog  ia 
kept  or  harboured,  shall  have  paid  to  the  city  clerk  the  sum  of  fiva 
dollars,  for  a  license  for  snch  dog  to  go  at  large,  nor  unless  he  shall 
also  cause  a  ccrilar  to  be  worn  by  such  dog,  having  the  christian 
and  somame  of  the  owner  theraof,  l^hiy  writtan,  stampady  ar 
angrared  thereoo. 
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BOSTON,  and  was  brou^t  against  Mr.  Bean,  to  recorer  of  hiai 
the  penalty  of  ten  dollars,  ^^  for  permitting  a  certain 
dog  belonging  to  bim  to  go  at  lai^e,  he  not  having  paid 
to  the  City  Clerk  the  sum  of  five  dollars,  for  said  dc^  to 
go  at  large,  against  the  ordinance  aforesaid."  At  the 
trial  in  September,  the  defendant's  counsel  moved  for 


Sect.  S.  Beii  fu  tier  ordained^  That  the  licenses  which  have 
been  or  shall  be  issaed  as  aforesaid,  shall  cndare  and  be  in  force, 
until  the  tenth  day  of  July,  next  atler  the  time  of  issainE  the  same, 
and  no  longer ;  but  they  may  and  shall  be  at  that  time  renewed, 
and  thereafter  annually,  on  payment  to  the  city  clerk  of  the  like 
sum  of  five  dollars  for  each  renewal ;  andlin  case  any  dog  shall  be 
found  loose  or  goings  at  lai^  as  aforesaid,  contrary  to  the  provi- 
vions  of  this  ordinance,  the  owner  or  keeper  thereof,  or  the  head 
of  the  family,  or  the  keeper  of  the  house  where  such  dog  is  kept 
or  harboured,  shall  forfeit  and  pay  the  sum  of  ten  doUars,  one  half 
lor  the  use  of  the  prosecutor,  to  be  recovered  by  complaUit  before 
the  Police  Court 

Sect.  3.  Be  ii/uriher  crdamtdf  That  if  any  person  shall  keep, 
or  allow  to  be  kept  within  this  city,  any  dogVhich  shall  by  barkii^» 
biting,  howling,  or  in  any  otber  way  or  manner  be  offensive  to 
any  person  or  persons  whomsoever,  the  mayor,  on  complaint 
thereof  being  made  to  him,  shall  issue  notice  to  the  person  keep- 
ing  or  permitting  such  dog  to  be  kept,  or  to  the  owner  thereof,  com- 
mandmg  such  person  or  owner  forthwith  to  cause  such  dog  to  be  re- 
moved and  kept  beyond  the  limits  of  the  city,  or  to  be  destroyed ; 
and  in  case  such  person  or  owner  shall,  for  the  space  of  three  days 
aftdr  such  notice,  neglect  or  refuse  to  obey  such  order,  he  shall 
forfeit  and  pay  thesii^m  of  six  dollars,  for  eveiy  week  which  shall 
elapse,  until  he  shall  obey  the  order  aforesaid ;  to  be  recovered  by 
complaint  before  the  Police  Court ;  one  half  for  the  use  of  the  city, 
and  the  other  half  for  the  use  of  the  prosecutor :  Prouided,  That 
the  Court  shall  be  satisfied  that  such  dog  was  offensive  to  one  or 
more  persons  in  manner  aforesaid. 

Sbct.  4L  Be  U/urther  ordamedy  That  if  any  person,  after  being 
convicted  under  the  provisions  o£  the  the  third  section  of  this  ordi- 
nance, shall  still  refuse  or  neglect  to  remove  or  destroy  his  dog, 
on  being  ordered  so  to  do ;  or  if  any  dog,  of  which  no  owner  or 
keeper  shall  be  discovered,  or  whose  owner  or  keeper  shall  refuse  ^ 
or  neglect  to  take  out  a  license  for  him,  sfaaU  be  found  going  at  "^ 
large,  contrary  to  the  provision  of  this  ordinance,  it  shall  be  the 
duty  of  the  mayor  to  cause  such  dog  or  dogs  to  be  destroyed. 

Skct.  5.  Be  it  further  ordained^  That  nothing  in  this  ordi- 
nance contained  shaU  be  applied  to  any  dog  owned  and  usually 
kept  out  of  this  city. 

Sect.  6.  Be  it  further  ordained^  That  the  order  entitled  «<  An 
order  respecting  the  going  at  lai^  of  dogs,^  passed  the  seventh 
^y  of  July  lasti  is  hereby  rep^ed :  ProvicM,  That  the  same 
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tiie  case  to  be  dismissed,  od  the  groand,  that  the  josti-  boston, 
ces  of  Ae  Policae  Court,  where  the  complaint  origina- 
ted, Aejodge  of  this  court,  and  the  jurors,  were  rata- 
ble and  rated  inhabitants  of  the  city,  interested  in  one 
half  of  the  penalty,  which  would  be  paid  to  the  city 
treaaary,  and  so  not  competent  to  try  the  case.  But 
these  objections  were  overruled  at  the  trial,  and  a  ver- 
dict was  rendered  against  the  defendant 

After  the  verdict,  the  Counsel  for  the  parties,  Benja- 
min Rand,  Esq.  for  the  defendant,  and  J.  T.  Austin, 
Esq.  county  attorney,  for  the  commonwealth,  were  ful- 
ly l^rd  on  all  points  of  law  in  the  case.  And  at  the 
present  term  the  opinion  of  the  court  was  expressed  and 
the  judgment  rendered. 

Hon.  Pbter  O.  Thacher. 

• 

The  preliminary  objections,  made  by  the  defendant's 
counsel,  to  the  jurisdictionof  the  Police  Court,  and  of  this 
tribunal ;  to  the  array  of  the  pannel  of  jurors,  and  to 
each  juror;  to  the  competency  of  David  Eckly  as  a 
witness ;  and  to  the  validity  of  the  ordinance,  were  over- 
ruled at  the  trial.  It  being  understood  at  the  time,  that 
he  was  to  be  heard  upon  tbem,  and  that  they  were  to  be 
deliberately  settled  afterwards.  The  jury  returned  a 
verdict  against  the  defendant. 

jban  be  and  remain  in  force,  for  the  oogni2ance  and  poniahineot  df 
all  ottenoet  heretofore  committed  ag^nst  the  provisions  thereof. 

In  CommoD  Cooncil,  April  26th,  1824.  This  ordinance  beiojg^ 
twice  read,  passed. 

JOHN  WELLES,  Prerident. 

In  the  Board  of  Aldermen,  April  29tb,  1824.  This  ordinaaee 
Wine  read,  passed. 

JOSIAH  QUINCT,  Miyor. 
A  tme  copf. 

Attest, 
•  '     S-  P.  M'CLEARY,  C%  CUrfc. 


•*' 
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BOSTON, 
1824. 


Since  that  verdict  was  rendered,  the  counsel  for  the 
parties  have  been  fully  beard ;  and  I  confess  myself  to 
be  much  indebted  to  their  laborious  and  faithful  investi* 
gation  of  the  several  points  of  law,  exhibiting  an  array 
of  authorities  and  arguments,  which  were  worthy  of  a 
cause  of  greater  magnitude* 

As  the  present  is  a  prosecution  founded  on  an  alleg* 
ed  violation  of  law,  the  government  is  to  be  held  strictly 
to  maintain  the  complaint,  both  in  form  and  substance, 
and  the  defendant  is  entitled  to  the  benefit  of  all  legal 
presumptions  in  his  favour.  For  forfeitures  and  penal- 
ties are  odious,  and  are  not  to  be  inflicted  in  doubtful 
cases. 

The  first  point  of  law,  on  which  the  defendant  relies 
is,  that  the  complaint  was  instituted  before  a  coart, 
which  was  not  proper  to  try  it,  because  one  half  of  the 
penalty  will  enure  to  the  city,  of  which  the  justices  of 
that  court  were  rateable  and  rated  inhabitants.  That 
a  judge  must  not  be  interested  in  the  cause  which  he  is 
to  try,  and  that  an  act  giving  authority  to  a  man  to  be  a 
judge  in  his  own  cause,  would  be  against  Magna  Charta 
in  England,  and  against  our  own  constitution  here,  are 
truths  which  require  neither  proof  nor  comment.  It  is 
sufficient,  that  the  principle  is  recognized  by  our  Supreme 
Court,  in  the  case  of  Peirce  v.  Atwood,  (13  Mass.  Rep. 
3C4.)  and  it  cannot  be  better  expressed  than  in  the  lan- 
guage of  Lord  Mansfield,  in  the  case  of  Herketh  v.  Brad- 
dock,  (3  Burr.  1 847.)  "  There  is,''  he  says,  "  no  princi- 
^'  pie  of  law  more  settled  than  this,  that  any  degree,  even 
^'  the  smallest  degree  of  interest  in  the  question  depend- 
^'  ing,  is  a  decisive  objection  to  a  witness,  and  muck 
^^  more  so  to  a  juror,  or  to  the  officer  by  whom  the  juror 
''  is  returned ;  and  that  the  minuteness  of  the  interest 
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"Will  not  relax  the  objection  ;  for  the  degrees  of  infla- 
•<eDce  cannot  be  measared ;  no  line  be  drawn,  but  that 
*^  of  a  total  exclusion  of  all  degrees  whatever." 

But  while  the  general  pnnciple  is  acknowledged,  it  is 
contended,  on  the  part  of  the  goTernment,  that  the  pre* 
tent  is  an  exception,  and  that  it  was  necessary  for  the 
justices  of  the  Police  Court  to  take  jurisdiction,  or  thero 
would  be  a  failure  of  justice,  which  would  be  a  reflection 
on  tbe  wisdom  of  the  government.  Mostjn  v.  Fabrigas,, 
(Cowp.  161.) 

Was  it  necessarj  then,  that  this  prosecution  should  be 
brought  in  the  police  court  ? 

By  the  act  of  1821,  ch«  108*  sec.  2.  Mass.  Laws,  ^<  to 
'^  the  justices  of  the  po^fe  <;ourt  is  given  cognizance  of 
^all  crimes,  ofiences,  and  misdemeanours,  whereof  jus- 
^  tices  of  the  peace  may  take  cognizance  by .  law,  and 
^  of  all  offences  cognizable  by  one  or  more  of  said  justi- 
^  cea,  according  to  the  by-laws,  rules,  and  regulations, 
"which  may  be  established  by  the  proper  authori- 
"  ty  of  the  city  of  Boston/'    And  by  the  3d  section 
it  is  provided,  ^^  that  no  process  returnable  before  a  jus- 
"tice  of  the  peace  residing  in  the  town  of  Chelsea,  ex- 
<^  cept  for  cases  of  complaint  arising  in  Chelsea,  shall  be 
"  served  within  the  city  of  Boston.^'*    So  that  this  com- 
plaint, arising  in  this  city^  the  jurisdiction  of  the  case, 
whether  in  form  of  a  civil  action  or  of  a  criminal  com- 
plaint, does,  in  fact,  belong  to  the  justices  of  the  Police 
Court,  inasmuch  as  no  process  can  be  served  on  the  de- 
fendant^ which  should  be  made  returnable  before  a  jus- 
tice of  the  peace  in  Chelsea.    It  was  necessary,  there- 
fore, that  the  justices  of  the  police  court  should  take  ju- 
risdiction in  this  case.    And  for  the  same  cause  this  tri- 


BOSTOlff, 

18M. 


*  The  county  of  Sulfolk  cppsiats  of  tke  city  of  Boston  and  tbe 
town  of  Chelsea. 
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BOSTOKt  bunal  must  sustain  appeals  from  that  court*  Now,  if  it 
were  true,  as  is  alleged,  that  half  the  penalty  in  this  case, 
goes  to  the  city  treasury,  it  could  not  be  denied,  t)iat  we- 
have  a  remote  corporate  interest  in  the  event ;  yet,  in- 
asmuch as  the  jurisdiction  is  expressly  conferred  on  us 
by  statutes  of  the  commonwealth,  ^^  the  law  must  be  con- 
"  sidered  as  repelling  the  interest,'^  according  to  the  de- 
cision of  the  Supreme  Judicial  Court,  in  the^case  of  tiie 
commonwealth  v.  Thomas  Ryan,  (5  Mass.  Rep.  90.) 

But  on  examining  ttie  ordinance  in  this  case,  it  does 
not  appear,  that  either  the  sums  which  is  to  be  paid  for 
the  license,  or  the  penalty  for  its  violation,  enure  to  the 
city — the  former  goes  to  the  city  clprk^  who  is  not  required 
to  account  for  it,  and  half  of  tki  ^tter  to  the  prosecutors. 
The  ordinance  might  have  declared  to  whom,  or  to  what 
use  the  other  half  should  go.     But  in  the  silence  of  the 
ordinance  on  this  subject,  I  cannot  infer  that  ft  is  for  the 
use  of  the  city  of  Boston.     And  although  it  is  said  in 
the  complaint,  "  that  the  other  half  is  for  the  use  of  the 
cffy,''  that  doth  not  appear  by  inspection  of  the  ordi- 
nance, and  on  its  payment  to  the  treasurer,  it  must  be 
passed  by  him,  with  aD  other  fines  and  penalties,  to  the 
credit  of  the  commonwealth.     Hence,  all  the  objections 
to  the  competency  of  the  justices  pt  the  Police  Court, 
to  restrain  the  original  complaint,  to  the  judge  and  clerk 
of  this  court ;  to  the  array  of  the  pannel  of  jurors  by 
the  Mayor  and  Aldermen  of  this  city,  by  whom  they 
were  drawn,  to  each  of  the  jurors,  and  to  the  competen- 
cy of  Mr.  Eckley  as  a  witness^  must  fall  to  the  ground  ; 
it  not  appearing  that  we  have  any  more  interest  in  this 
penalty,  than  in  any  other  fine,  which  is  paid  to  the  com^ 
monwealth. 
The  second  objection  on  the  part  of  the  defendant  is^ 
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tbftf  the  conmlaiDt  is  essentially  defective  in  form,  and     BOSTOif,  * 
that  no  Jadgment  can  be  rendered  on  it.  k^^,^'^^ 

The  complaint  sets  forth,  that  by  virtae.  of  an  act  of    The  Com'th 
the  •ommoiiwealth,  entitled  '*-  an  act  establishing  the  cit;         Bmq. 
of  Boston,'^    the  Mayor  and  Aldermen  and  Common  — — — ^ 
CouDcil,  upon  the  29th  of  April,  1024,  passed  a  certain 
ordinsLDce  to  regulate  the  keeping  of  dogs  within  this 
city^  in  which  it  is,  among  other  things,  ordained,  *''  that 
from  and  after  the  passing  of^aid  ordinance,  no  dog  shall 
go  at  large  or  loo^  in  any  street,  lane,  or  court,  nor  in 
any  nninclosed  or  public  place  in  this  city,  until  the 
owner  or  keeper  of  such  dog,  or  the  head  of  the  family, 
or  keeper  of  the  house  where  such  dog  is  kept  or  harbour- 
ed,  shall  have  paid  to  the  City  Clerk,  the  sum  of  five 
dollars  for  a  license  for  such  dog  to  go  at  large ;  nor  un- 
less he  shall  cause  a  collar  to  be  constantly  worn  by  such 
dog  having  the  christian  and  surname  of  the  owner 
thereof  legibly  written,  or  engraved,  or  stamped  there- 
on ;  and  also  that  in  case  any  dog  shall  be  found  loose 
or  going  at  large,  as  aforesaid,  contrary  to  the  provisions 
of  said  ordinance,  the  owner,  &c.  shall  forfeit  and  pay 
the  sum  of  ten  dollars,  one  half  for  the  use  of  the  city, 
and  the  other  half  for  the  use  of  the  prosecutor,  to  he 
recovered  by  complaint  before  the  Police  Court.''  After 
this  recital,  it  charges,  ^Uhat  the  defendant,  on  the  25th  of 
Irtay,  1 824,  was  the  owner  and  keeper  of  a  certain  dog, 
which  was  then  and  there  found  loose  and  going  at  large 
in  Beacon  Street,  he  not  haying  paid  to  the  City  Clerk 
the  sum  of  five  dollars  for  a  license  for  said  dog,  against 
the  ordinance  aforesaid." 

It  is  objected  to  this  complamt,  that  the  charter  of  t|ie 
city,  and  the  by-law  are  not  set  forth.     But  by  the  5th 
sec.  of  the  act  of  1S24,  ch.  28,  it  is  declared,  "  that  in 
Vol.  III.'  10 
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BOSTON,     all  prosecutions  before  the  Police  Court,  founded  on  th« 
special  acts  of  the  legislature,  or  the  ordinances  or  by- 


TbeCom'th  laws  of  the  city  of  Boston,  it  shall  be  sufficient  to  set 
Bean.  forth  in  such  complaint,  the  oflencc  fully  aad  plamly, 
"  substantially  and  formally,  and  in  such  complaint  it  shall 
not  be  necessary  to  set  forth  such  special  act,  by-law,  or 
ordinance,  or  any  part  thereof.^'  Thus  these  special 
acts  and  by-laws  are  placed  on  the  ground  of  general 
laws,  and  it  is  made  the  duty  of  the  court  to  tlike  notice 
of  them,  without  the  record  being  incumbered  with  their 
recital  at  full  length.  But  to  this  it  was  argued,  that  at 
this  act  was  passed  after  the  complaint  had  been  institu- 
ted, although  before  the  judgment  was  rendered  in  the 
Police  Court,  it  did  not  cure  the  defect,  because  it  would 
operate  like  an  ex  post  facto  law,  and  so  would  be  con- 
trary to  the  24th  article  of  the  «  Bill  of  Rights.''  But 
this  act  was  not  made  to  punish  an  innocent  action  done 
before  the  existence  of  the  law,  and  it  operates  only  on 
the  forms  of  proceeding.  The  only  effect  of  quashing 
the  present  complaint  for  this  cause,  would  be,  to  au- 
thorize a  new  one  to  be  brought  in  prcctstly  the  same 
words  ;  for  there  is  no  doubt  that  it  is  sufficient  in  form 
and  substance  as  the  law  now  is,  even  if  a  doubt  could 
be  entertained  of  itd  sufficiency  at  its  commencement. 
For  these  reasons,  I  consider  that  in  point  of  form,  the 
complaint  is  sufficient. 

The  great  objection  to  the  ordinance,  on  which  the 
counsel  for  the  defendant  principally  relies,  is,  that  the 
city  authority  had  no  right  to  pass  it^  because  it  contra- 
venes the  general  laws  of  the  commonwealth.  It  is 
ai^ued,  that  it  is  not  within  the  objects  for  which  towns 
are  incorporated,  and  that  it  is  not  made  pursuant  to  law ; 
but  that  it  is  an  independent  and  unauthorized  act  of 
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I,  which  neither  the  city  of  Boston  nor  any     boston, 
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other  town  in  the  commonwealth  could  enact.  v^^^v/"*^ 

It  becomes,  therefore,  necessary  to  consider  the  ex-    The  Com'tk 
tent  of  ttie  power  of  towns  to  enact  by-laws,  it  being        Bean. 
jasUy  admitted  by  the  Attorney  for  the  commonwealth,  — — — • 
that  this  city  has  no  otb<:r  or  greater  power  in  this  re- 
spect, except  as  to  the  penalty  for  their  observance,  than 
any  other  town  in  the  commonwealth* 

The  inhabitants  of  each  town  are  declared  by  law 
(1785,  c.  75.)  ^^  to  be  a  body  politic  and  corporate,  and 
are  empowered,  to  make  such  by-laws  for  directing  the 
prudential  affairs  of  their  town,  as  they  shall  judge  most 
conducive  to  the  peace,  welfare,  and  good  order  there- 
oft  and  to  annex  penalties  for  the  observance  of  them, 
not  exceeding  thirty  shillings  for  one  offence,  to  enure 
to  such  uses  as  they  shall  therein  direct,  provided  they 
be  not  repugnant  to  the  general  laws  of  the  govern- 
ment*^'    Like  power  is  considered  at  common  law,  as 
necesaarily  and  inseparably  incident  to  every  corpora- 
tion.    1  Black*  Com*  475.    And  the  same  power  is 
given  to  this  city  by  the   15th  section  of  the  charter, 
pursuant  to  the  second  amendment  to  the  constitution  of 
the  commonwealth,  with  authority  to  annex  po«alties, 
not  exceeding  twenty  dollars,  for  the  breach  of  any  city 
by-law,  and  with  a  farther  provision,  that  any  by-law  of 
the  city  may  be  annulled  by  the  legislature* 

The  objection  to  this  ordinance  does  not  arise  ^rom  its 
containing  a  penalty,  but  because  a  penalty  is  declared, 
to  enforce  the  observance  of  a^  by-law,  which  imposes 
the  payment  of  what  is  deemed  to  be  an  illegal  tax.  It 
is  argued,  that  it  is  illegal,  because  by  the  general  law 
of  the  commonwealth,  (1812,  c.  U6.)  any  dog  may  go 
at  lai^e,  provided  he  wear  a  collar  with  the  name  gf  his 
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BOSTOI^  owner  o^  it,  the  owner  being  answerable  for  anj  damage 
^^p.^^^^  which  he  shall  commit  in  doable  the  amount.  But  this 
TbeCom,tb  ordinance  declares  that,  within  this  city,  ne  dog  shall  go 
Bean.  at  large  unless  his  owner  shall  take  out  a  license,  for 
"^"^  which  he  shall  pay  five  ddllars.  The  object  is  to  dis- 
courage  the  keeping  of  dogs,  by  confining  the  number 
tp  those  who  are  able  and  willing  to  pay  five  dollars  for 
the  privilege.  1  confess  there  is  good  reason  for  such 
regulation,  when  it  is  considered,  that  this  animal  is  lia- 
ble, especially  during  the  hot  season  of  the  year,  to  a 
species  of  madness,  which  is  highly  dangerous  and  des- 
tructive to  human. life.  But  although  there  is  excellent 
reason  for  diminishing  the  number  of  dogs ;  yet  I  do  not 
see,  if  it  is  coitkpetent  for  the  city  to  impose  a  tax  upon 
tke  owners  of  dogs,  why  they  may  not  also  on  the  own- 
ers of  other  domestic  animals,  as  horses,  goats,  swine, 
and  singing  birds ;  why  not  on  retailers  and  inn-holders  ; 
why  not  on  the  owners  of  trucks  and  of  carts ;  and  on 
many  other  persons  and  objects,  which  it  would  be  easy 
to  enumerate  1  It  is  argued,  however,  that  dogs  are  a 
nuisance ;  that  they  are  considered  by  the  general  law  of 
the  commonwealth  as  mischievous  and  dangerous  ani- 
mals ;%id  that  this  ordinance  is  in  aid  of  those  laws  and 
not  repugnant  to  them.  But  to  this  I  reply,  that  if  it 
were  true  that  they  are  a  nuisance,  what  right  has  the 
city  to  license  such  nuisance,  and  to  derive  a  revenue 
from  it?  It  is  not  true,  however,  that  they  are  a  nui- 
sance, and  for  many  purposes  they  are  considered  as 
valuable  domestic  animals.  The  objection  to  the  tax 
arises  from  the  23d  article  in  the  Bill  of  Rights,  which 
declares,  that  no  charge,  tax,  impost  or  duties,  shall  be 
imposed  on  the  subject  without  the  consent  of  the  peo- 
ple, expressed  by  an  act  of  the  legislature. 


BKrORTS  0¥  Cftimif AE>  tAW  CASKS.  ^7 

1  know  of  DO  case,  wherein  a  town  may  andertake  to     BOSTON, 

1824 

«8  money  on  tlie  inhabitants,  or  on  any  portion  of    ^^^...J^- 
theiB,  CTeo  wiA  their  consent,  directly  or  indirectly,    The  Com'tb 
unless  wifli  the  sanction  of  a  legislative  act.*    Thus,  to        j^'^^ 
defray  the  I'xpenses  of  civil  government ;  to  support  re-  ' 

iigious  worship,  schools,  paupers,  and  highways ;  for  the 
most  Qsefnl  purposes  of  municipal  order  and  comfort,  as 
maintaining  lamps  in  the  streets,  providing  a  watch,  pre- 
serving the  public  health,  and  removing  nuisances ;  and 
so  likewise  to  enable  the  city  government  to  order  many 
Uungs  of  great  necessity  and  convenience,  as  regulating 
fbe  erection  of  wooden  buildings,  of  livery  stables,  pro- 
vidii^  fire-engines,  and  r^ulating  proceedings  at  fires,  ' 
pavir^  die  streets  and  sidewalks,  the  standing  of  carts 
and  trucks  in  the  streets,  the  keeping  and  transportation 
of  gnnpowder,  and  the  carrying  on  of  divers  trades,  there 
ue  general  or  special  laws  of  the  commonwealth,  author- 
izing assessments,  and  containing  proper  regulations.  If 
these  things  belong  to  the  prudential  afiairs  of  towns, 
which  they,  in  their  corporate  capacity,  might  regulate;^ 
why  this  expense  and  minuteness  of  legislation  ?  I  know 
not  any  instance,  in  which  a  town  has  ever  before  as- 
sumed the  authority  of  granting  a  license  for  what  is 
permitted  to  be  done  by  the  laws  of  the  commonwealth ; 
and  this  is  the  first  instance  known  to  m/e,  not  only  where 
the  question  has  arisen,  but  where  a  town  has  undertak- 
en, without  an  act  of  the  legislature,  to  require  the  citi- 
zens to  pay  a  sum  of  money  for  the  enjoyment  of  a  privi- 
lege, which  they  would  otherwise  be  entitled  to  enjoy 
freely.  The  acts  of  the  legislature  are  the  supreme  law 
of  the  land.  It  is  not  competent  for  individuals  or  for 
towns  to  add  to  them,  or  to  take  from  them.     Were  it 

*  13  Mass.  R.  272*  Stetsen  v.  Kempton  et  al. 
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s,^.^,^.^^^     The  legislature  has  alwajs  shown  great  readiness  to  pass 
The  Com'th    an  J  laws  for  the  government  of  this  town,  its  peace^ 
Beao.        health,  ornament  or  safety,  which  were  requested  by  the 
■""""""■""  inhabitants,  or  by  the  representatives  in  the  general 
court :  and  I  cannot  doubt  their  readiness  to  sanction  a 
law,  similar  to  that  which  is  now  in  question,  upon  the 
application  of  the  city  council  for  that  purpose.     But 
that  any  city  or  town  in  the  commonwealth  may  add  to^ 
or  limit  the  acts  of  the  legislature,  supposes  these  cor- 
porations to  possess  a  paramount  power  of  legislation ; 
and  if  they  may  add  to  the  general  laws,  they  may  also 
repeal  the  fundamental  laws  of  the  state. 

A  similar  question  arose  in  England  in  the  time  of 
Charles  the  2d.  It  was  the  case  of  Player  v.  Vere,  in 
Sir  Thomas  Raymond^  s  Rep.  pp.  2S8 —  334.  The  may- 
or, aldermen  and  common  council  of  the  city  of  Lon- 
don, claiming  under  an  ancient  prescriptive  right  to  make 
such  ordinances  as  were  profitable,  agreeable  to  good 
faith,  and  reasonable,  upon  the  2d  of  April,  1677,  in  com- 
mon council  enacted,  that  the  governors  of  Christ's  Hos- 
pital should  have  the  government  of  all  cars,  cartsj  and 
cartmen  within  the  city  ;  that  no  more  than  four  hundred 
and  twenty  carts  should  be  allowed  to  woric  from  place 
to  place  within  the  city  ;  that  each  of  them  should  have 
the  city  arms  upon  the  shaft  in  apiece  of  brass,  with  the 
number  of  it ;  that  17s.  4d.  per  annum  should  be  paid 
for  a  car  room,  and  20s.  upon  any  admittance  or  aliena- 
tion of  a  car  room,  which  sums  were  to  be  applied  to- 
wards the  relief  and  maintenance  of  the  poor  orphans  in 
that  hospital ;  and  that  if  any  person  should  presume  to 
work  any  car  within  said  city,  for  hire,  by  himself  or 
servant,  not  being  duly  licensed,  such  person  should,  for 
every  such  oifence,  forfeit  and  pay  Ids.  4d. 
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Tlie  defendant  was  arrested  in  the  citj  and  imprison- 
ed on  a  bill  x)f  debt  for  ISs.  4d.  on  the  2d  of  November, 
29  Car.  2.  apon  the  act,  and  brought  a  writ  of  habeas 
corpus  returnable  into  the  King's  Bench,  to  remove  the 
cause  into  that  court,  and  to  know  why  he  might  not  be 
discliai^ed. 

The  case  was  repeatedly  ai^ued  with  great  learning 
and  ability  by  very  eminent  counsel  on  both  sides. 
Against  the  by-law  it  was  alleged,  "  that  it  was  unrea- 
^  sonable  and  void,  because  the  common  council  had  no 
^^  power  to  restrain  the  number  of  carts,  or  to  impose  fines, 
"  and  that  so  it  was  in  restraint  of  the  liberty  of  tradc.'^ 

Sir  George  Jefiries  and  Sir  Robert  Sawyer  argued  in 
farour  of  the  by-law,  *^  that  though  it  was  naught  for  the 

fine,  it  might  be  good  for  the  rent ;  for  a  by-law  might 

be  good  for  one  part  and  bad  for  another.  And  as  for 
"  the  number  of  carts,  if  they  cannot  be  restrained,  the 
**  streets  would  be  pestered."  Afterwards  it  was  argued, 
"  that  this  case  difiers  from  all  cases  of  by-laws  made  by 
^  other  corporations,  in  this,  that  we  shall  presume  j^n'mo 

inhdtu  that  this  by-law  is  good  ;  because  it  is  made  by 

the  body  of  the  great  and  most  famous  city  of  London ; 
*<  made^  not  only  by  the  lord  mayor  and  aldermen,  but 
^*  also  by  the  common  council,  representing  all  others  the 
^  citizens,  attended  and  assisted  with  the  recorder,  coun- 
**  sel  at  law,  and  very  many  others  learned  and  well  read, 
^'  not  only  in  the  laws  of  this  kingdom,  but  in  all  other 
"  human  learning.  So  that  he  that  will  suddenly  censure 
"  such  a  by-law  without  well  weighing  it,  and  strictly 
"  comparing  it  with  the  rules  by  which  all  by-laws  are 
^  to  be  examined,  will  undertake  a  great  task.'' 

After  great  consideration  of  the  authorities,  it  was  &" 
nally  adjudged  in  Hilary  Term,  31   and  32  Car.  2.  by 


u 
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The  Comlh 

▼. 
Bean. 
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^^,.,^^^,^^     "  was  not  good  by  reason  of  the  fine  and  rent,  but  in  all 
The  Com'ih    « things  else  very  good." 

Bean.  The  reasons  of  this  judgment  are  not  stated,  but  it  ap- 

"""■"^■""^  pears  to  me  that  it  was  on  the  principle,  that  it  was  con- 
trary to  the  liberties  of  £ngland,  to  exact  from  the  sub- 
ject any  money,  whether  as  a  penalty  or  for  a  rent, 
which  was  not  warranted  by  law.  Mag.  Chart,  e.  S9. 
S  Inst.  45.  47.  An4  so,  I  consider,  is  the  law  of  thit 
commonwealth. 

It  has  been  further  ai^ed,  that  the  ordinance  in  this 
case  is  against  law,  because  in  addition  to  a  pecuniary 
penalty,  it  contains  a  forfeiture.      By  the  2d  section,  if 
any  dog  is  found  loose  or  going  at  large  in  the  city,  whose 
owner  or  keeper  shall  not  have  paid  to  the  city. clerk 
fife  dollars  for  a  license,  the  owner  or  keeper  incurs  a 
penalty  of  ten  dollars.     And  in  the  4th  section  it  is  or- 
dained, that  if  any  dog  shall  be  found  going  at  laxge, 
whose  owner  or  keeper  shall  refuse  or  neglect  to  take 
out  a  license  for  him,  it  shall  be  the  duty  of  the  mayor, 
to  cause  such  dog  to  be  destroyed.     So  that  after  the 
owner  has  paid  the  penalty,  the  dog  is  still  liable  to  be 
destroyed,  notwithstanding  his  owner  may  have  furnish* 
ed  him  with  a  collar  according  to  the  statute.    If,  then, 
there  were  no  doubt  as  to  the  right  of  the  city  to  require 
the  owner  to  pay  for  a  license,  and  to  impose  a  penalty 
for  the  neglect  of  payment;  yet  it  is  very  clear,  that  the 
ordinance  is  defective  in  requiring  the  dog  to  be  killed  : 
for  by  the  general  act  and  by  the  charter,  the  city  can 
only  annex  a  pecuniary  penalty^  of  limited  amount,  to 
secure  the  observance  of  their  by-laws.      The  forfei- 
ture of  the  life  of  the  dog  is  therefore  clearly  illegal. 
Hence  the  learned  counsel  for  the  defendant  infers,  that 


......        •       -  '■  ■ 


<*r  the  «s€f of  ,1pffi  ^^  Npwjll  et  lUl  *  (t  Tfcnn  R  n?.>     ^  ^ 

«ia$fel:gr«diailiif^ctu(iiigtoT|>oTatito,aii<^^  .  ^an. 

^lertahi  ^M^lea,  ma^iitfastftred  in  a  decti^l  'and  nn-  r^ 
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worlt]f^1lk€  mabVeF^  sb<iul8He1iatil^tJa^i^^^  -  V 

ty^  bltitcjr^ai&^  S  fbrfeitiire  of  the articl^*    ^'Jtbereas  Ihe  1  ^  *•-  .  <  *  \, 
•ct  of  idtu:^etattDQ\pi.yas*  1.}.  ein^m  '^        '«.  •* 

aAake>reasODs^^4)j-faFB,«aD^  |a  annex.  ^(V^h^  breach*^,  ,#;'   '    - 

•ttstrucliW  (if  tb«  |irtli)e|  th^  Jfy4a|r  ^^rs'jiQi  pursnaoC^'-l     '  /'  \    ' 

.tD  the  cHart^r,  ^kA  so  W9b  |dXo</9  ^/icU  *3titiii  fiie  casb^    '     /^  % ' 
irf  fl&jeir  %.  Vfere,'  which-has  been*alr^dYf^]iie^iipoo»  "*/*** 

da-  dect^tif  *i&  ^f&vor  of  "the,  defi^d^fit   upoB  ano-^*    \^^,  ,     * 

opiiiibAy!;t(||at'  a  bjr^laV  migfit)>e'good  forp^,  akhougb' ,      V  . 
if  might  .b^Sad^lW  tb;'  fudges  kod^t  would  thence- -\   ; 
follow,  Aat  60  miiqb  a%  ib  g9o4  Voald  b^  sustained  nqia* '  * 
•.qpBti  <>Cju^ide,  md^.th^,  x'e^dvye  r^ct^.^  llQ.  the'h,' 
IbecB  Wer6  DQ^tbdir^t.tbtB  Jasf  o|j^i6i]  iii  ^ig  case,^  ., 
I  should  have  nOfaQ^ita^bn  to  diecide,  th%t  the  ordinance-  1 
is  good  fcr^ti^e  pf^l\jj ,  belt  b^d  fcpr  th^,  forfeiture,  f "  Bfit 
as  I  aj2i> of  opinion,  tbatth^  pity  caiqiBbt  i^pqu^^e  from 
Ihe  ov^ers.ef  dog^  g9^i'at  tacgertHe  payment  of  a  6um  ' 
of  nnoney'fof  d  Uq^nse^  Jt  is^-subsi^nfially  tefectiyot^id 
■  inVajidN  for  this  cause..*  .     /   .   ^  *     •  -     ' 

..  I  bhte  come  to  thid  resuU  >nth  relii<;t;^nce*  lifted  mudi  * 
cppsideration,  and.  against  .noy  fii:^  iiDpression ;  ritor  the' 
object  ofrthe  byolatir,isrlKffb.,^Vitvy  ancT  uecessaigr. 
JHad/I  finally  entertaiaed/a  doubt^  I  should  hate  felt 
bt>a«d  to.  redder  sbcb  judgment  as  .mtouM  ha^e  ena3)led 
te^  defendant,  by  a  bill'  of  eacceptions,  M>  obtain  the 
V01..IIL:     '      •  •    '11  '.    .        * 


30S^N, .  judgment  of tihe  Supr^oye  (»oiirt«  .  B^ttaH'crSninal  siittsx  - 

^^^^^^,««^     iu  thebame  i^i  liehalf  tf  thecQjbmoaweaMi.^re  4t-*  • 

Tlie  Gou^    landed  a t^be  sdfe-  risk  a«d  oharge  M  Vk^  aocug'e'd  partj.     ^ 

Bew.   .    A  jq^gianervfc  agaioat  flie  defeod^pf  ^in  this  caye   woO}d 

'  .  •/    ihfo^  Qh  him  ^lie  Qne  and  C08tf>,  Which  he  Drmd;  pay  dr  • 
"   .'/      -^''he  ceimniUeS  topriaoa:  ^nd  if  h^  should  fiod^^  ^c*  ^  . 

'•  ceed,  tq  $btav»  a'  reversal ;  of  the  judgoifent  in  the  ISur 
;     V       .  ppeme  £ovt^  I  do  .not  know  hew  he\ can;,  compel  t£ic^  ■ 
commoiiwealth  to  refund  thainonipy,  or,  to  iiidimi^fy  * 
^  * .  - .    *  hip  for  the  p^«onal  it^0  which,  he  tnig^it  sufttaip.  *  1^ 
^  /^  •  consiiSlef  jiifti  entitled  to  &e  6ejf)^t  ofix^j  ^pioiok  io  his ,  ' 


»  ■ 
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NEW.YDRK,  September  13,  4924.^  . 

•Ai}\  Littunf^  and  fle^ry  'Bus^, 


Present  the  HonouraUe  RfimiED  Rikbri  .Reeordet. . 
Wyci^off  i^!^Aj3RiSKie,  AJdermen. 

'Maxtvelt^  Oistritt**  Attame^ ;  .iSbmp^on^  Bogetrdtu,  and  * 
Emmef, 'Esqs,  for  the  People.  .      '"•    . 

Darid  Graham .  ttA  Pierre  C.   Van  Wyck^  Esqs;  for    ■ 

the  defendants* 

-   •   '.  .  ■  • 

The  defendaTits  werel chained  in  an  indictment  for  ah 
assault  and  battery,  in  the  following  words  : 


1 


4^  • 


«a#  CkHttifyhfJ^rene-tork,  tp  'Bte-jvLi^n  U  tfta^ people  ^-  flEW-TOItlC« 
the  6taLte*of  IVeSr-Yorir^.iD  and  for  the^'citj'aiid  coOnfi^of  rf^W-  1824. 

T«ek,  «poii4h«iri^Rli>res«iit,  that  Jdha  Itfoore,  lalB  Hf  the  first      ^    /^'V,/  ' 
ward  of  ihacityof  Newr^^Yorkv  inihe  coanty  qf  N^w-Tork  albrifc     ^he  People 
nid,  IsrtMKirar,  Jolin  IVIiHer,  late  of  Use  ftame'  pbce,  lab«nrevi  •         ^.     . 
Joiu  (xnrrj,  late  of  tie  san^pl^ce,  Islbourer/cuid  Henrj  3u8b»-    Moore  and 
kt^  f>f  the  same  pkce,  ^laboureis  on  the  12th  day  of  JoJ^,  iiT'the  otbers. 

jrMur  of*  oerTjoad/oiiefthedsaBde^ht  hundred  Ana  twenty -umrf  at        -  -    ,     - 
the  eighth  ward  of  ihe  ckjT  of  New- York,  in  the  coenty  of  New-    '- 
Tork^  afosesaid^  fb  afid.  upon  tWbody  of  James  M«cney  io  the       ^  ^    .^ 

jpeaoe\>f  Gq4?  ftndof  ^he  saM  peftploy  tbeti'spd  ^lere  being,  with 
force  and  armSf  did  ihake'  an  aSsaBlt,  and  hiin  the  said  Janoes,  did 
thev  and  tl]0fere,  hea^  #oiipd  and  11^  treat,  and  other  wt-pngs  and  - 
tmniies  to  the  i^^j^nies,  .tbe|HRid  these  did,  to  the  great  damag« 
of  the  saiA  James,  to  tlie  evil  eiample  of  all  otni!)^  in  like  case 
ofendiiy,  9Jid  t|g&iMt^.lhe  p^ce  cyf  the  people-itf  the  staf^  of  New- 
York,  and  their  dignityi  *  Aad  the  jurors  aforesaid/  upon  their  ' 
oeth  af«ire3aidr  do  further  present,  that  the  ^d  John,  J^hiu  John, 
aod  H^nry,  aftefv&iflBt  to'wit^.oo  lhe«ain^  day  and  year  albre* 
said,  in  and  upon  t^M  hody 'of  tiie  skid  James,  m  the  peace  of  God, 
and  of  the  aafti  people,  4hen  and  there  )>eiBg,  with  foipe  and  anuL 
did  make  another-  assault,  and  hiui^tbe  said  J^amea  di(|  then  and 
there  beal,*  wound,  and  ill  treat,  and' other  wrongs  aftd  injunes  to 
the  nid  Jabies  then  and  there  did  to  th^  gteat  ddioage  of  the  oaid. 
James,  to  the  evil  et^mple  of  all  Ojthers,  in  Uke  cuse  offcndiBg, 
and  against  Che  peace  of  the^eople  of  the  state  of  New- York,  and 
tlwir  dignity. 

JklAXWELL,  District  Attorney. 

_  i 

The  case  w^  open^fd  by  Mr»  Sampeon.  He  observ- 
ed)  that  this  was  an  indictment  for  an  assault  and  bat- 
teij,  ctMnmitted  in  the  viOage  of  Gr«enwichi  on  the 
]3Ch  of  July  Ust.  It  had  been  termed  a  squabbU^  but 
flie  court  would  see  by  the  evidence  he  should  ofier, 
that  it  was  son^ethiog  more ;  it  was  an  afiray  in  which' 
the  lives  of  a  number  of  people  were  put  in  jeopardy. 
On  that  day  the  village  of  Greenwich  was  alarmed  by  a  * 
new  kind  of  celebration,  unknown  in  this  country.  In 
this  land  of  freedom  we  h^ve  not  been  accustomed 
heretofore,  to  witness  such  a  celebration.  If  mistaken 
zeal  and  religious  liberty  are  allowed  to  prevail  here,  in 
what  country  upon  the  face  of  the  earth  may  it  not  pre- 
vail :  where  can  mankind  find  safety  ?  This  riot  and 
assaait  and  battery,   was  committed  by  a  number  of 


V    '      •  ;  •   •   f  %»•••*.••••  \  •.    • .  i•' 
9BW.T0RK»  Iriskm^D.;^  The/  (Jame  6uC«d  tbe  morniDg  of  the  1^^       ' 

iPho  People    ^^-HBahsi^d  flag^  aifl  eiBi^ems  of  4hei^o^cir.   X^e/ccted     < 
Mo^re  aodf    Gift  ipf'Qix>[y)ies---they.&alb(^;*c^e  qui  {mpbts-^jt^     '  « 
■  '°^*'*''   -    "cried  put  fiaif  kit^  ^Wllliaqicv  kio&  George,  ^'^  emd  bnfir 
,    disked  {heir  weapons,  and  jtgrror'natndt  dismay*  boUoWcd 
them  wberev.eWth^y  went. «  •  Tlfer^  \^'  bolih^^?  in  the' 
'  '       ^aiMc  oT  irelaQd:.poBtEl*ity  lyill  disorjipinate  «betwcen    , 
him  that  seeka  hlQo4,  .^md-th^  friead  ))f  iqankind,  %  ¥oa; ' 
miut,  gent^moo'^  the  jiiry^  pttt  th^e^iH«^al  aiijoda; 
'tions  down ;  "ypu  iqu^  avert  tKe  arm*  of  tUe  sanguhi^ry  , 
bigot  who  would',  drrtieh-  jour  CQuntf/inblpcKtr-yoii  . 
'    y  .      lAust  copvict.  ^.Byp^grnytting^the&e  uphaUewed  in^iittt-.  . 
tioos,   fhd^e  'bloody   apd-  'reckless  ansociaitiona^  ip^hicn    ■ 
have  distractod  and  \(^n  to  pieces  the  JairesjE  couotiy 
upon  the  face  of  (htf.  earth,  yoit  jfpUld  strangle  just|.€e, 
you  would  munder  innocenq^^     Th^  ip'tention-'of  the 
defendants,   gentlemen,   constitutes  theit  guMt — it    is 
your  duty  to  search  put  the  intentioA^^o  seek  after  truth. 
You,  gentlemen,  fi^ill  see  by  the  facts,  who  are  delin- 
quents, who  has  l»een  guilty  of  this  crime.    I  will  prove 
it  to  you — I  wiH  show  it  to  you  in  bread  daylight.    1  will 
state  to  you  the  fcccts,  gentlemen.     On  the   iSth  of 
July,  after  the  hearts  of  our  citizens  had  been  wanned 
by  the  celebration  of  that  anniversary  that  had  shed 
light  upon  the  world— another  sect— another  sect,  gentle- 
men— I  do  not  know  how,  I  cannot  speak  of  them — so 

bloody  and  so  stupid  are  they,  and 

[Mr.  Graham  inquired  if  Mr.  Sampson  was  opening 
the  case  of  the  defendants,  and  wljiether  he  intended  to 
embrace  other  acts,  than  those  connected  with  the  assault 
and  battery.] 

Mr.  Emmet  replied,  that  Mr.  Sampson  could  not  bo 
interrupted,  unless  mistating  facts. 
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Ibf  the  Court.  We  cannot  stop  the  connael,  unless  we 
see  aomednng  wroc^.  It  appears  by  the  record  to  be 
an  aasanit  and  battery,  but  it  may  be  necessary  to  state 
other  fitcts  to  explain  the  facts  of  this  case. 

(Mr*  Sampson  continued.) 
Gentl&hjsn — If  I  had  the  mouth  of  the  giant  in  the 
iable,  1  could  speak  at  one  word,  all  the  enormity  of 
the  defendants ;  but  I  must  now  spesik  of  one  at  a  time* 
My  character  is  known — I  have  been  here  twenty  years, 
and  it  la  some  proof  that  I  diall  not  talk  nonsense*  The 
village,  as  I  said  before,  was  disturbed  by  a  new  cele* 
bratioD — ^it  was  the  celebration  of  Orangemen — they 
oat  for  croppies,  that  they  might  attack  them — 
Iiishiiien,  that  they  might  lay  them  low.     They 
criedfor  king  .WtUiam  and  kinc;  George.      If  the  cry 
was  to  tear  down  bawdy-houses — disorderly  houses — if 
it  was  to  reoKyve  some  nuisance,  or  redress  some  com- 
plaiAt,  the  cry  would  have  been  known — it  would  have 
been  onderstood ;  but  this  cry  was  the  cry  of  war  and 
ezteimiBatioa ;  this  cry  has  occasioned  the  diedding  of 
hnraaa  blood,  from  the  time  of  king  William  to  the  pre- 
sent.    It  will  stamp  them  with  shame.     It  happened 
JQit  before  the  -arrival  of  that  natbnal  guest,  that  has 
united  every  heart.    And  it  is  singular,  that  this  great 
event  should  have  been  ushered  in  by  the  cry  of  these 
murderers. 

The  12th  of  July  has  been,  in  every  point  of  view, 
diaastrouis  to  unhappy  Ireland — ^to  that  country  it  has 
been  a  curse  that  has  hung  upon  it  for  centuries,  and 
has  drenched  it  in  blood.  King  William  tried  to  vrin 
them  to  his  favour.  If  he  had  heard  them  crying  out  in 
such  a  manner,  he  wonld  have  been  ashamed  of  them — 
would  have  disowned  them.    They  are  enemies  to  tiie 
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prates,  eneiniee.to  aU  nftii- 
kkid*  Let  then  celebrate  the  aninyersary  at  they  nu^y 
it  18  disloyal  aad  odious ;  tbey  disgrace  Geetge  IV •  hj 
calling  on  him.  On  this  fatal  day  they  cried  for  war : 
they  showed  their  colours.  I  have  heard,  geutlemen, 
that  when  Robespierre  lay  dead,  to  such^  a  degree  had 
the  fears  and  apprehensms  of  the  peopk  been  eicited 
by  bis  bloody  acts,  tbat  aa  tliey  apporoached  him,  they 
thought  they  saw  his  hmbt  move — they  thought  the  uih 
natural  monster  was  reanimated,  and  recoUedback  in 
horror.  Where  these  Mood-hounds  move,  is  horror  and 
death — ^the  innocent  tremble  with  fear,  and  are  fiiint 
wit^  horror.  The  distracted  mother  clasps  her  infant 
to  her  breast,  and  in  the  agonies  of  her  hearty  as  she 
runs,  exclaims,  the  blood-hoonds^  have  come  again — 
they  haire  tracked  us  out ! 

It  would  appear,  Mr.  Sampson  saM,  tbat  the  proee- 
cutor  in  the  morning  heard  a  gun  fired  ^  that  soon  after 
he  saw  a  yelkn^  flttg  displayed — signals  of  death>  and  de- 
struction. He  well  bnew  Ibeir  meaning — hektewwhat 
they  had  been-  in  h*ehffidi-^)e  knew  what  they  woa)d«  be 
here — he  knew  they  would*  be^tt  in  fiot,  and  end  in  mur* 
der.  tk  went  to  the  police  in  company  with  some 
others,  and  tilere  told  hisstory,.  but  thenafficers  of  jus- 
tice did  not  know  the  danger  that  was  impending ;  (hey 
were  not  familiar  with  scenes  such  as  were  about  to 
be  ae ted. 

They  replied  t^  the  entreaties  of  the  prosecutor,  come 
and  teU  us  when  they  do  any  mischief.  The  peaceable 
catholics  returned  to  the  village — ^they  were  not  dis- 
posed to  violence*— they  struck  no  person,  they  gave  no 
insults  while  the  Orange  flag  was  flying — ^while  it  was 
raised  1o  provoke  and  insult  them  into  violence,  they 
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me^tfctedL   no    niMchief,  and  did  none ;  they  were  not    neWTOBK, 
inned.      It  ^«ro<ild  appear,  said  the  coinuel,  that  the  pro*     v^-^^-^^ 
fiecutor  and    one  Cassidy  weot  up  to  the  Orange  party    The  Peopi© 
vA  entoeaite^  tbem  ta  take  down  the  bloody  signal.     Moore  and 
T\iey  were  knocked  down  with  clubs  and  billets  of       ^^^"' 
wood,  and  with  brickbats,  and  some  of  them  almost 
inttfdeved*-— Ihey  beat  to  insensibility  a  pregnant  wcnnan. 
Their   object,  gentlemen,  was  blood,  and  their  motive, 
eEtenninctteo. 

I  ceold,  gentlemen,  if  sworn  as  a  witness,  detail  to 
yoti  sock  aoenes.  I  could  tell  you  of  crimes  that  would 
draw  tears  from  the  hardest  heart,  but  it  is  not  agreea^ 
ble  that  counsel  should  be  witnesses.  I  do  not  wish  to 
rely  upon  myself.  I  will  read  to  you  the  words  of  an 
E^lish  lawyer— «n  extract  from  Plowdeu's  History  of 
Ireland* 

Grahjam*  I  object  to  reading  history.  It  is  not  evi- 
deace  in  a  case  of  assault  and  battery. 

Sampsi9H*  History  is  eyideace — the  highest  eridence 
of  the  facts  therein  stated.  This  point  has  been  deci- 
dM  in  the  British  Parliament.  I  propose  to  read  a  re* 
iolatiOB  of  thirty-six  proteslant  magistrates. 

Graham.  The  indictment  against  the  defendants  is 
for  an  assault  and  battery.  History  can  have  no  rela- 
tion to  the  point  in  issue.  Plowden  is  a  partizan — ^he  is 
aoder  a  prejudice,  and  it  is  not  considered  a  fair  his- 
tory. His  work  has  been  reviewed,  and  is  not  consi- 
dered authority. 

Emmet.  Plowden  was  employed  by  the  English  min- 
istry, and  wrote  his  history.  He  was  an  Englishman,' 
and  went  over  to  Ireland  to  collect  facts  for  his  work 
with  a  mind  unprejudiced.  He  was  selected  to  be  their 
hbtoriographer,  and  what  he  states  is  not  his  own  opi-  * 
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nioiu  He  examined  the  ihcts,  and  from  the  impresstonA ' 
derived  from  them,  he  threw  op  his  comfloissioD)  gnd 
wrote  an  independent  historj.  But  it  is  said  that  liKit 
is  a  case  of  assault  and  battery,  and  that  history  is  ilot 
evidence.  There  is  no  magic  in  assault  and  hatterjr 
that  should  take  it  out  of  the  common  rule.  When  the 
subject  matter  of  the  charge  arises  from  history,  tlien 
history  is  the  best  evidence*  For  ancient  Aicts^  hifffory 
has  been  uniformly  received.  How  can  they  be  auth^^ 
ticated  but  by  history.  You  cannot  come  at  them,  by 
living  witnesses — ^you  can  only  learn  them  from  die  ref 
cords  of  history*.  Transactions  from  a  foreign  couiftry 
can  only  be  learned  from  it*  Plowden's  History  gives  a 
detail  of  the  facts  that  took  place  within  its  period  '^  it 
speaks  of  the  body  to  which  this  sect  belonged,  and  ia^ 
the  best  means  of  proving  their  conduct.  Plowden  has 
been  arraigned  before  the  English  reviewers,  who  .do 
not  know  the  facts  he  spates  ;  they  are  anxious  to  shake 
off  the  odium  that  was  thrown  upon  their  country  by 
the  details  of  truth*  The  history  of  Ireland  was  nevtn* 
known  by  them*  The  Edinburgh  Review  has  mucfa^f 
good  and  bad  in  it.  It  is  a  weathercock  test*  We 
wish  to  read  a  public  document  from  Plowdeo's 
History— it  is  inserted  there,  in  confirmation  of  the  (acts 
stated  by  bim. 

Van  Wyck.  I  rise  to  protect  the  court  as  well  as  the^ 
counsel*  If  we  are  to  begin  with  Plowden  ^d  the  Edin^ 
burgh  Review,  we  shall  not  get  through  this  case  in  a 
month*  This  is  a  case  of  assault  and  battery*  What  has 
history  to  do  with  it  ?  In  this  stage  of  the  case,  I  appre* 
bend  they  have  no  right  to  travel  through  Plowden's  or 
any  other  histor}'-no  ground  has  yet  been  laid  for  siHch  a 
course  of  proceeding* 
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Bjf  the  Court,  There  is  no  doubt  history  may  be  read 
in  ceitam  cases* 

CrmoAam.  The  counsel  proposes  to  read  Lord  Gos* 
ford's  address  to  the  grand  jury.  It  is  not  history.  The 
oonoflel  can  only  do  it  on  the  ground  that  he  can  prove 
it  to  be  true^  by  legal  evidence*  This  however  is  an 
ixiraei, 

Sampton  (cited  Philips'  £v.  p.  336.)  I  have  a  right 
to  read  and  print  my  speech  too,  and  have  not  I  a  right 
to  take  put  of  it  from  Plowden's  history,  or  any  other 
kbiory  I  think  proper  ?     .' 

J^  the  Court.  We  think  it  improper,  at  this  stage  of 
the  case,  to  read  history.  It  may  be,  and  often  is,  read 
in  evidence  (the  court  gave  an  example.)  If  a  quarrel 
ensued  in  the  East  Indies,  between  Englishmen  and 
Americans,  on  the  4th  of  July,  occasioned  by  the  cele- 
bration of  that  day,  it  would  be  no  doubt  the  right  of 
Americans  to  read  the  declaration  of  American  Inde- 
pendence apon  the  trial,  to  show  the  object  of  the  fes- 
tivaL 

Sdfi^^ofi*  I  do  not  wonder  that  they  should  oppose 
reading  history  ;  but  truth  is  mighty  and  will  prevail*  I 
ritatl  trouble  the  jury  no  further — I  shall  call  the  wit- 
n^ses — ^they  will  state  to  you  (he  facts. 

TESTHMONY  OW  THE  PABT  OF  THE  PROSECUTION. 

James  Muniev — Reaidea  in  Or^enwich,  and  n  a  weavep— >has 
i«sidBd  at  that  place  since  November  last.  Was  awaulted  on  the 
.Itth  oC  Jaljr  by  Ihe  defendants.  Qaestion  by  Stmqmon.  Did  jou 
see  an  Orange  procession  that  day  ? 

This  queslion  was  objected  to  by  Graham  and  Van  Wyok,  at  it 
woaid  be  improper  to  go  into  the  occofrencea  of  the  whdie  day, 
and  9B  they  shoold  be  confined  to  the  assault  and  battery.  The 
eomt  said  tbey  had  better  go  on  and  oonfine  theuselres  at  mndi 
as  poasible  to  the  assault  and  battery.  (WUne$$  proceeeb,)  Went 
with  Cassidy  to  the  Orange  party,  who  were  canring  a  flag--<they 
wertt  /ohn  Moom  Henry  Bash,  Mullen,  and  Lowry) — Asked 
Ibofe  if  OmtinaFihm  Onunge  coioiua  he  waf  cariying— Jileore 
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1N£W.Y0RK|    took  bold  of  the  pole  with  both  his  haDds,  and  struck  hiniir    Wife- 
1824.  nen  was  struck  by  the  ibur  defendaDtfr— felt  the  blows  for  several 

^^^Fs^^«-%^      dajs— was  in  dauger  of  his  life— the  pole  was  from  eight  to  twelve 
The  People     ^^  ^^ST*  "^^  ^^^^'''^  three  to  four  inches  square.     Witness  had  no 
V.  weapon — ^he  had  a  debate— that  is,  he  detended  himself.    The  O- 

Mooreand      rangemen  wore  anned — one  of  them  had  a  carpenter's  hammer* 
others.         Witness  made  no  attempt  to  strike  until  he  was  struck.    There 
jrm  were  between  twdve  and  twenty  Orangemen.    Their  head  quar- 

ters were  at  Qreen'A,  McDonald's,  McKeeyer^  and^ui|^s\  Wit- 
ness was  yery  much  astonished  and  frightened  at  seeing  |the  O- 
lange  flag.  They  marched  along  and  cried  out,  "  come  forward 
you  damned  croppies"— they  meant  republicans.  Witness  told 
them  they  had  better  go  to  the  British  consul,  and  he  would  send 
them  home.  Witness  had  been  foix^ed  to  leave  his  country  on  ac- 
count of  Orangemen.  Went  to  the  police  when  he  saw  it — he 
could  not  make  them  understand  it.  They  called  out  for  croppies 
and  papists.  Croppy  is  a  person  not  belonging  lo  the  Orange 
party— one  who  does  not  join  in  their  society.  They  paraded  itt 
the  morning  about  five  o'clock,  and  heheajid  guns.  When  they 
knocked  witness  down,  he  saved  his  life  by  saying,  **  dont  strike 
me,  I  am  one  of  your  skte**— he  said  so  to  make  his  escape*  It  was 
about  six  o^clock  in  the  afternoon  when  he  was  struck.  All  the 
defendants  took  part  in  the  aggression*  Witness  is  a  catholic* 
They  called  him  papist,  and  he  said  they  did  not  know  what  he  pro* 
fessed.  Witness  does  thioUiey  were  m  earnest.  Cautioned  tben 
to  leave  off,  and  they  appSired  to  be  angry. 
/  Oraham,    A  prosecutor  cannot  give  in  evidence  the  motives  of 

the  defendants,  unless  it  is  to  show  the  assault  and  battery ;  they 
canpot  come  in  aggravation,  unless  we  go  into  mitigatory  circum* 
stances.  We  are  not  prepared  to  reply  to  these  extraneous  matters. 
EmaneL  The  trial  is  Am  time  for  showing  the  intent  of  the  party-; 
itoug^t  not  to  be  left  until  after  the  trial  to  be  shown  by  affidavits. 

B^  the  CqutL  When  the  party  pleads  guilty,  the  motive  then 
conies  up  by  affidavit,  but  where  there  is  a  trial,  that  is  the  proper 
time  to  show  the  intent  of  the  parties. 

(Examination  continued.)  After  witness  had  returned  from  the 
pobce,  the  Orangemen  hauled  up  their  colours  as  in  defiance— they 
seemed  to  be  more  bold  when  they  saw  we  could  get  no  law.  They 
called  out  for  M*Bvoy's  men,  and  said  thej  would  massacre  them ; 
defendants  were  part  of  them,  but  there  were  many  others  partioi- 
nating;  witness  worked  for  M'Evoy.  M'Evoy  is  aweavei^  and 
keeps  a  manufacturing  shop,  and  employs  men. 

(trou  examined  by  Van  Wyck»)  Was  in  bed  at  M<Evoy%  and 
was  awakened  by  the  guns,  between  four  and  six  o'clock*  Was 
very  much  frightened,  and  was  afraid  of  being  murdered.  Would 
not  have  been  frightened  had  it  not  been  on  the  12th  of  July.  Jf 
Orangemen  are  not  stopped  in  America,  America  will  have  cause 
to  dread  the  consequences*  He  told  others  he  was  afraid  of  his  life. 
Cannet  tell  the  precise  time  be  went  to  work.  Thinks  it  was  be^ 
tween  six  and  eight  o'clock.  None  ia  the  shop  but  were  aw^re  of 
the  guns.  When  he  went  to  the  police  he  thought  the  law  would 
protect  him,  but  it  was  not  tere#  he  had  justice ;  but  be  could  not 
make  the  law  understand  it.    M'Evoy^  men  hi^looms  where  they 
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wHwgLt    All  iMard  the  gfuostbet  were  awike.    Talked  flit  1>reak-  NEW-TORK9 
fast  aboot  it.    Morris  said  he  saW  giins  at  Bradv^  and  Wiaugb^B.  1824. 

Witness  saw  the  Orange  flag^  for  tbe  first  time,  between  nine  and      n^tn,/-^^ 
ten  oVdock,  before  Green%  door.    It  remained  there.    Nobody  was     1^^  Paonle 
then  hurt.    They  stood  around  it  in  procession,  and  hurraed  for  v. 

long  George,    Mr.  Fagan  came  out  with  his  naturalization  paper,     Moore  aod 
and  said  he  had  sworn  against  all  monarchs,  particularly  against         others. 
George  III.  and  IV.    The  principal  reason  why  he  was  afraid  and   ^.^.^.n..... 
went  to  the  police,  was,  tliat  he  never  knew  an  Orange  procession 
hat  blood  was  spilled.    Witness  offered  to  swear  at  the  police  to 
their  proceedings.     The  officers  could  not  understand  the  danger 
of  the  catholics.    They  threatened  to  tear  the  popish  lirer  out  of 
thein. 

Fan  Wydc*  Suppose  a  man  was  on  Washington  Hall,  (the  Ame- 
rican flag  was  then  flying  upon  it,  in  honour  of  La  Fayette,)  and 
ihoold  hnira  for  king  George,  would  another  person  have  a  right 
lo  pall  bioi  down  ? 

Eimtmet^    The  cases  are  not  parallel.    The  witness  has  stated 
that  he  was  afraid  of  his  life. 
By  ikt  Court,    The  question  cannot  be  answered. 
(KangmttMrfton  oonfmtierf.)    Did  not  tell  Cassidy  to  take  down  the 
pole.    It  was  on  the  <>ther  side  of  tbe  street  from  the  shop.     Did 
not  go  there  until  Cassidy  went  and  got  strock.     He  knew  it  was  * 

tiie  ceiebratioQ  of  the  battle  of  the  Boyne.    He  went  to  see  tbe 
prvcession,  and  did  not  expect  to  be  hurt.     Heard  Cassidy  speak. 
He  went  to  inquire  if  it  was  an  Orange  procession.     Never  beard 
of  a0  Orange  flag  in  this  country.    He  was  two  or  three  rods  from 
Cassidy  when  he  went  forwaitl.    Heard  them  say  they  would  tear 
Us  liver  ont,  when  be  made  his  escape.    Tliere  were  a  great  many 
spectators  by.    Cannot  tell  how  many  catholics.     Five  or  six  of 
them  were  struck.    The  axe-lmiidle  {pefore  Vie  courf)  was  taken 
out  <^  tbe  hands  of  Thomas  Fitegerald,  by  Mr.  O'Neil.    Mr. 
O'Ncil  is  a  catholic,  and  was  pulling  weapons  from  those  who  were 
doiEV  miscfaief.  The  flag  fell,  or  was  torn  oS  the  pole,  which  Moore 
had.    Cannot  say  that  one  of  the  catholic  party  struck  a  single 
blow.    Witness  made  all  the  debate  he  could  to  save  his  life. 
Peter  FitzsimmoDS  was  left  for  dead  on  the  ground. when  the  fight 
ended.     Witness  never  had  any  dispute  before  with  those  men. 
He  went  out  to  see  tbe  procession  as  he  would  the  4tb  of  July* 
Went  to  Morns'  house ;  Moore  and  others  were  there.    They  had 
the  flag  as  he  thinks.     M^Evoy  went  in,  and  asked  for  pen,  ink 
and  paper,  to  know  their  names  before  night,  before  there  should 
be  any  danger.    Had  seen  Moore  and  the  others  go  in  there  befor 
M*£voy  asked  witness  to  go  in  and  drink.     Witness  and  his  party 
were  standing  in  M^Evoy'ft  own  yard,  when  Cassidy  went  forward 
to  see  the  fls^.    Cassidy  went  up  and  asked  if  the  shawl  was  an 
Orange  flag.    Cassidy  was  afraid  of  the  Orange  flag.  They  moqot» 
ed  a  new  flag  in  the  afternoon.    Cannot  tell  what  became  of  the 
first  flag. 

Bernard  0*N^  lives  m  Greenwich.  Came  with  Mumey  to 
tbe  police.  Heard  of  the  Orange  business  at  nine  o'clock  in  the 
forenoon.  Saw  between  eleven  and  twelve  o'clock,  before  they 
went  to  the  police,  a  pole  with  orange  lilies  upon  it.  Saw  a  pur- 
ple flag.    Apprehended  some  difficulty  might  arise,  and  that  occa- 
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lIKW'TQBlCy    siooed  them  to  go  to  tibe  police.    Heard  they  were  19  i>n|oetiioB, 

1824.  and  heard  a  fiX^.    Saw  th^  yellow  flag  at  Mr.  KeeverV,  about  fiT« 

s^^-\r^t»^      minutes     Saw  Oassidy  go  to  them,  uhI  the  firit  thing  be  saw  was 

The  People     Moore  striking  Cassidy,  2xA  Cassidy  finally  got  the  pole  out  of  hia 

V.  possession.    Did  not  see  Murney  struck.    Saw  the  Orange  party 

MooFB   and     hare  bludgeons.    Took  a  bludgeon  from  a  man  in  the  atfray.    Got 

others.         the  axe-helFe  from  a  woman  who  was  striking  a  person  with  it. 
-  (Crott  examined  by  D,  Graham,)    Is  a  weaver  in  his  own  em« 

ploy;  lires  in  Hammond-street,  and  isaeatholic.  Henry  Drake 
nrst  told  the  witness  of  the  procession,  and  Fagen  advised  witness 
to  go  to  the  police.  Cassidy  went  with  witness  to  see  the  flag,  and 
to  the  police.  Thinks  Cassidy  is  a  catholic.  Four  went  to  the  po- 
lice, and  when  they  came  back,  the  lilies  were  down,  and  they  sepa- 
rated. Afterward  heard  a  number  of  people  say  they  were  going 
to  see  the  Orange  procession ;  they  were  going  to  M*Evers%  to 
Green's,  and  when  about  half  way,  they  cried  out  here  we  are, 
damn  you,  come  on  if  you  dare.  Cassidy  then  went  forward,  anj 
was  struck  by  Moore.  The  purple  flag  is  a  badge  of  their  order* 
I  have  too  good^reason  to  know  it.  Witness  has  seen  their  certifi- 
cate, called, "  purple  marksman.^ 
Sampaon*  Is  that  one  of  their  certificates. 
Oraham  and  Van  Wycky  objected  to  introducing^  the  certificate 
■  of  purple  marksmen. 

Sampson  spoke  of  cause,  of  the  riot  in  the  theatre,  wherein  lord 
Wellington  was  insulted.  Of  sir  Bradley  King^s  case  in  parlia- 
ment. They  asked  him  what  was  the  test  of  his  order,  and  he  d^. 
clined  answering  it  as  far  as  it  related  to  ^'  purple  marksman,^  and 
they  voted  him  in  contempt.  Why  should  the  witness  not  answer  ? 
We  want  the  truth.  But  say  the  gentlemen,  you  cannot  get  at  it 
by  evidence.  I  do  not  believe  in  such  a  rule.  There  i&  no  role 
to  exclude  the  truth. 

The  court  rejected  the  evidence.  They  were  of  opinion  the 
certificate  could  not  be  read  to  the  jury. 

It  was  now  proposed  to  show  the  character  and  conduct  of  the 
Orange  societies. 

Oraham  objected  to  the  inquiry,  whether  they  were  peaceable 
•ocieties  as  it  would  violate  a  well  known  rule  of  law,  that  conse* 
quences  are  not  the  best  test  of  principles.  The  catholic  would  not 
put  the  catholic  in  the  wrong,  ^nd  he  could  call  an  hundred  Orange- 
men to  prove  themselves  peaceable. 

Emmet  in  reply  to  Mr.  Graham^  assertion,  that  they  were 
peaceable  societies,  spoke  with  warmth  of  the  expulsion  of  seven 
hundred  innocent  and  unofiending  inhabitants,  and  proposed  to  refer 
to  the  Irish  history  to  prove  their  character. 

Oraham  contended  that  they  could  not  go  into  the  Irish  history 
to  show  the  conduct  of  the  Orange  societies ;  that  it  would  be  the 
means  of  destroyio|f  their  character  by  mere  report ;  that  they 
were  calculated  to  disturb  the  peace,  must  be  proved  by  other  evi- 
dence. *^i. 
The  inquiiT  was  no  &rther  pressed. 

Cicily  M*Evoy.  Witness  saw  the  aflray.  They  called  M« 
Evoy's  men  papists,  the  aflrav  happened  at  our  house.  Bush  called 
out  his  men  to  fight.  Hugh  M*Evoy  heard  firing,  and  said  my  God 
it  is  the  12th.    Ourmen  went  to  work.    M'Evoy^  cousin  came  to 
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^>*  iMNUiBto  ^womeHung  to  driak.    Moore  etme  and  «flked  M<  NSW*TOBK| 
Efoj,  if  he  wanted  his  name.    The  first  thing  was  Caseidy  and         lg24. 
Daniel  M^EYcqr  knocked  down.    Did  not  see  William  Lowery     s^-v^-^/ 
here  during  the  day,  but  did  not  see  Qiem  strike  Mumey.    I  wat    yj,^  Peoola 
kaoeked  down  and  senseless  by  the' injury  raeeived.  y.  ^ 

(Sinclair  was  brought  ap  for  applauding,  and  was  cxoused  by     Ifoore  and 
makiiig  a  proper  apology  to  the  court)  others. 

It  was  proposed  by  Mr.  Emmet,  to  ask  whether  he  was  a  catho-       _ 
lie  or  diangeman,  but  the  court  would  not  pennit  the  question  to 
b«  msJked. 

Peter  Fitzsimmons.  Witness  saw  the  first  of  the  affray.  Walk- 
ed from  where  he  lived,  next  door  to  M'Keever^,  with  John  Cassi- 
dy  and  Mumey.  Cassidy  went  to  ask  about  the  colours  The 
int  ilusg  be  saw  John  Moore  strike  Cassidy  ever  the  neck  or  head 
with  the  pole.  Cassidy  drew  back.  Daniel  M*Evoy  caught  bold 
of  the  p^  aad  held  it  some  time.  The  iig^t  then  b^gun.  Can- 
not tell  who  struck,  and  who  did  not.  Saw  Mumey  struck,  ,but 
camiotsaT  whodid  it  Saw  Mumey  bleeding.  Do  not  think  Mur- 
nej  strack  any  body.    Mumey  was  bloody.    The  cut  was  on  lus 


TESTIMONY  FOR  THE  DEFENDANTS. 

Waugh— was  down  town  all  tiie  forenoon,  till  about  four 
o^^iockiD  the  afternoon.    Witness  and  three  of  the  defendants 
went  into  Morris  to  get  drink.    When  they  were  there,  three  or 
filer  pereons  came.    Moore  had  a  pcde  wiA  a  flag  on  it    (WUneM 
at  mdicied.)    M'liFoy  had  a  piece  of  paper,    ^ree  or  iour  men 
came  in  with  him.    M^Evoy  asked  for  pen  and  ink.    Moore,  Mul- 
len and  Lowry  went  to  M^Keevet^  with  the  cdoors— witness  and 
InoBg  went  to  GreenV    The  next  thmg  he  saw  was  Moore  and 
his  party  connng  peaceably  from  M^Keerer^  to  Oreto^.    Saw  (en 
or  twehre  men  coming  towards  fhem-~>tbey  ran  up  to  them.    Wit- 
Btm  saw  Moore  knocked  down.    Several  gatheied  around  and 
saw  them  fighting  in  the  crowd,  the  others  were  knocked  down  to* 
wasds  the  last  of  the  affiray.    Saw  Mullen  and  Moore  knocked 
down  before  a  word  was  said.    Saw  a  green  flag  in  tbe^ipper  mn- 
dowef  Mooffe%  house,  opposite  Green V    Saw  Moore%  and  tho. 
green  flag  at  die  same  time.    Can't  say  whether  the  green  flag  was 
up  when  the  affray  waa  goingen — ^he  did  not  see  it  taJcen  down. 

[Crotf  examined  by  S^impwn, )  Moose  was  standing  by  witnesses' 
door,  when  witness  came  from  down  town.  Witness  was  an  Or- 
angeman.   There  is  such  an  order,  in  that  body,  as  purple  markfe- 


Ormhaau    Tou  are  an  Orangeman  }    A>  I  am.    What  is  the 
oath  of  that  society  .^ 
Sampwon  objected  to  going  into  the  inquiry. 

By  UU  CSourL  You  cannot  go  into  inquiry  as  to  the  nature  of 
this  as8«>ciation  abroad.    We  will  allow  the  simple  questions. 

I.  Was  this  society  created  ibr  the  purpose  of  a  4>reach  of  the 
peace  P 

4.  Does  it  tend  to  a  breach  of  the  peace .' 

{Examinaiion  returned,)  Witness  has  sat  in  Orange  lodges  in 
Iveland  six  montl».    The  society  was  not  institute,  nor  does  it 
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MSIV-70RK,    tend  to  a  breach  of  the  peace.    There  a?e  oo  Orajigpe  lodgpei  10  this 
1824.  city — ^ncver  heard  of  one  in  the  Uoited  States. 

\^-s/^^^/         Qraham,    Are  the  Oraiife  processions  calculated  to  break  the 

The  People     peace  in  iroland  ?       * 

V.  Emmei.     I  object  to  that  question. 

Meoreand         By  the  CourL    It  woaM  be  easy  for  an  American  jory  to  try 
othen.         the  simple  fact  of  asiiaaU  and  battery.    It  has.  however,  come  ont 

-  in  the  course  of  the  trial,  that  this  was  an  affray  between  two  sec- 

tions of  Irishmen.  We  think  the  inquiry  is  improper  The  qnes- 
tion  can  only  be  put  as  to  the  tendency  this  society  may  hare 
here. 

9arab  Morris,  is  the  wife  of  Mr.  Morris— lives  in  the  village  of 
Greenwich,  comer  of  Amity-street  and  the  Sixth  Avenue.  Wit- 
nesses* yard  adjoins  GreenV  Saw  the  quarrelling  commence  on 
the  Orange  side,  about  five  or  six  in  the  rooming.  Heard  Faiph 
Irving  early  in  the  rooming  playing'"  Patrick^  Day^  and  *«  Boyne 
Watei**  on  his  fife.  Saw  Mr.  Brady^  little  boy  fire  a  gun  off  th« 
stoop.  He  frequently  does  so.  Six  or  eight  Orangemen  were 
celebrating  the  day.  They  offered  no  radeness  to  any  body.  Mr. 
M'Gira^  family  cried  out,  *'  here  comes  John  Bull  tib  we  pick  tha 
Itck  of  him.**  The  green  flag  was  oof  of  a  window  in  witnessat* 
bouse.  The  catholics  said  •to  the  Orangemen,  (in  reference  to  the 
flag}  "  there  is  your  master" — *«  touch  that,  damn  you,  if  you  dare." 
Witness  saw  a  bunch  of  lilies  hanging  on  a  pole  on  the  other  side  of 
the  street.  A  Scotchman  named  Miller,  said  he  could  not  bear  to 
h«ir  his  shopriiates  (the  Orangemen)  so  abused.  Witness  saw 
several  who  said  they  were  from  M^EvoyHi,  come  ranning  with  sticks 
longer  than  canes,  and  resembling  axe-handles— -saw  that  there 
was  a  riot  at  witnesses^  house.  The  catholics  went  to  GreHi^  aai 
saw  the  yellow  fliags.  Witness  saw  the  affray  in  the  afternoon. 
Irvincr,  Robert  Moore  and  Bush,  were  hurt  in  tiie  affray. 

(Croff  ewmiMed  by  Sampmm.)  Did  not  see  the  begioning  of  the 
affray.  Saw  stones  go  in  the  door.  Lowry,  one  of  the  Orange- 
men,  was  much  intoxicated.  DonH  know  whether  the  cathoUes 
had  sticks.  Did  not  know  whether  Muraey  said  that  nomijig 
^*  here  comes  John  Bull,"  &c. 

Robert  M'Keever,  is  not  an  Orangeman ;  lives  at  the  comer  of 
Fourth  street  and  the  Sixth  Avenne.  The  affiray  happened  on  land 
belonging  lo  /ones  and  Ludlow.  On  the  morning  of  the  12th  of 
July,  about  eight  o'clock,  saw  a  green  flag  from  Morris'  house- 
heard  a  noise  like  soolding^ — stepped  out  to  see  what  it  was,  and 
hpard  it  was  the  12th  of  July.  Witness  was  sorry  to  see  the  green 
flbg  hung  ont.  Requested  to  ask  the  people  up  stairs  to  take  dowa 
the  green  flag.  Witness  then  went  down  town  for  two  hours,  and 
when  he  came  back,  saw  the  green  flag  still  flying*  On  the  other 
side  of  the  way  was  a  pole  with  a  ribfcKm  and  Orange  lily  tied  on 
*  top.  The  next  he  saw  was  four  or  five  men  coming  from  M'Evoy'b 
place  towards  Green's.  Does  not  know  whether  they  had  clubs. 
Saw  a  handkerchief  on  a  pole  at  Green'shouse,  and  Moore  carried  it. 
M^&oy  and  two  or  three  men  went  to  Carmine-street,  and  thence  to 
'  the  Sixth  Avenue  towards  Morris*.  Moore  and  the  others  went 
into  witnesses'  house  and  asked  for  liquor,  which  witness  refused. 
Witness  advised  them  to  go  home  and  leave  off  the  celebration* 
They  waie  going  toward  Greea^  where  they  lived,  vhen  witness 
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taw  tan  or  tir«lre  mea  oone  from  M*Eroy%  and  meet  tliaoi»  and 
heard  them  cay,  now  tiie  flag  goes  dairn }  upon  which  Moqi«  was 
immediately  knocked  dewn.  The  Orangamen  were  three  or  ftmr, 
and  the  catholica  ten  or  twelve  in  number.  Saw  twenty  metk 
come  from  Coroelia-fttreet  in  aid  of  the  catholict.  Could  not  say 
whether  any  of  them  had  blndgeoos^  There  were  not  more  than 
ten  Orangemen  and  about  thirty  catholics. 

(CroMs  estammed  6y  iSkanpfon.)  Witness  saw  dnhs,  but don*t  kooir  . . 
who  brought  them  theie.  (Mr.  Sampson  here  sbewed  witness  the 
yellow  handkerchief  which  had  been  used  as  the  Orauff^  flag,  and 
asked  him  if  he  knew  it.  Witness  answered  that  it  was  his  wife^s. 
She  gave  it  to  one  Young  to  go  to  a  ball  the  erening  before  the  12tb 
of  July.  The  flag  waa  not  hung  out  of«  witness^  window.  His 
wile  did  not  know  when  she  gave  it*  that  it  was  intended  to  he 
used  as  an  Orange  flag.  Saw  the  Orange  ribbons  itock  np  after 
the  green  flae  was  hoisted  out  of  MorrisHi  window.  They  were  up 
aboot  six  o%:iock  in  the  momiog.  Witness  first  saw  the  Orange 
lily  between  nine  and  ten  o*dock.  Saw  the  green  fbe  *t  eight 
o^clock. 

(^Examined  6y  the  Cknari.)  He  saw  them  (the  Orangemen)  strike 
nobody  till  they  were  knocked  down.  Did  not  Me  them  strike 
afty  body  at  all.    Does  not  know  of  stone^  being  thrown. 

TESTIMONY  ON  THE  PART  OF  THE  PROSECUTION. 

Thomas  Mnnroe,  lires  at  M'EroylB.  Saw  the  affray  b^n. 
Saw  them  at  Brady^  bouse.  They  marchedr  with  colours,  playing 
the  fiife,  and  with  lilies.  Affray  begun  'between  seven  and  eight 
iMock.  John  Moore  struck  first  Cassidy  went  to  see  what  kind . 
of  colonrs  were  tbere,  and  Mbore  struck  him  in  the  beUy.  Did 
not  hear  Cassidy  say  any  thing.  One  of  our  men  went  to  relieve 
Cassidy.  Bosh  struck  Mumey,  and  Moore  struck  witness.  They 
came  with  clubs  out  of  Okeen'to  hoUte.  Tbere  was  fifteen  or 
twenty  Orangemen.  Wlien  that  affray  began  they  rushed  out. 
Bush  had  a  hammer.  None  of  M*£voj^  men  had  clubs.  None 
of  our  side  went  for  clubs — never  lifted  a  stick.  Only  four  catho- 
KoB  and  a  great  crowd  of  Orangemen.  Witness  was  struck  with  a  ^ 
pole.     None  of  the  other*  prpsent  Vrhen  Bush  struck  Murney. 

(Crois  exammed  by  Fan  TFyck,)  Is  an  Irishman  and  a  catbylic. 
flfas  never  talked  with  any  body  about  it.  Thinks  Cassidy  went  to 
see  what  colours  they  had-^heard  iiim  say  so.  Two  guns  fired  at  ' 
Brady V  butcanH  t«ll  who  fired  them.  Some  said  it  was  Bradyfti 
boy.  Did  not  see  a  green  flag;  and  was  close  to  tJbe  house.  Wove 
eight  or  ten  yards  that  day.  None  of  the  oatholios  took  up 
sticln.  Bvw  them  all  come  out  of  Green^  house,  and  knew  them 
ID  be  Orangemen.  M'Evoy  was  wringing  his  yam  in  the  dye* 
house. 

James  Morgan.  Witness  heard  of  the  Orange  flag,  and  had  a 
cnrioaity  to  see  it.  Moore  struok  first  witli  the  pole.  Witness 
bad  no  concern  in  the  affray.  They  boxe4  with  fists  Orangemen 
went  to  Qrten%-saS'  came  out  with  binets  of  wood  and  fought 
desperately.    Saw  none  of'  them'  strike  Murney. 

(Crom  examined  by  OrahanL)     Witness  is  a  catholic.    Had  not 
at  M^Erey  ^  nor  MorrxA  Did  not  hear  Moore  say^  come  on 


NEW-YOBK, 
1824. 

The  People 

r. 

Moore  and 

others. 


66  RBPO&T8  or  CMMINAI.  UW  CA8Bt« 

HBW-TOHK,  a»Atalnit(tbeflig)  if  yottdare.    CanH  tay  who  ouvied  th«  aze- 
1824»         handle.    WttB6ii  aair  no  rtHies  or  bnckbata--^iiothiDg^  of  that 
v.^rv-^     kind. 

The  People        Jamea  Caindy.    Witness  never  worked  far  M^Eroy.     Wat 

,v.  struck  by  the  Orange  party  on  the  12th  of  July.     Witness  saW 

Moore  and      the  Orange  party  opposite  Morris^  and  went  to  see  what  it  was. 

others.         Told  them  they  ought  to  take  down  the  0sg.    John  Moore  struck, 

^  ,  hut  dNLaot  injwe  him  much.    Did  not  see  Mumey  struck  by  any 

body  al  that  aftay.  .  Orange  party  fought  a  few  minutes  and  then 

went  into  the  gateway.     Saw  billets  of  wood  with  Orange  party. 

'  No  more  blows  after  Fitatrnmons  was  struck  down. 

(CnMstfMMNWMi^  Vtm  Wyek,)  Is  a  catholic.  First  saw  the 
colours  opposite.  EHd  not  say  aloud  he  weald  go  and  see  what  the 
colours  were.  Thought  it  was  not  particular  to  haTO  a  flying  that 
day.  Do  not  know  whether  they  were  in  earnest.  Thought  if 
-  yvoold  pass  without  disturbanoe.  Do  not  like  to  hear  of  their 
walking  in  a  free  country.  Did  not  talk  with  Mumey  before  he 
told  them  to  take  down  the  flag.  Did  not  see  Moore  knocked 
«  down.    Struck  him,  before  be  got  the  pole,  with  his  fist.    Did  not 

see  any  person  strike  Mnrney. 

Phelix  M^Kinney.  Saw  part  of  the  afiiray.  Had  come  around 
from  his  bouse,  and  saw  M*£roy  come  around  to  rescue  his  wire, 
and  was  struck  by  Moore.  John  Moore  said  after  knocking  M* 
£voy  down,  **damn  their  souls,  kill  them  alK*  Did  not  see 
Mc  Evoy  knocked  down.  Do  not  know  who  knocked  Fitainunona 
dowb.  Did  not  see  sMumey  struck.  Mrs.  M'Evojr  had  got  a 
blow.  Witness  did  strike  sjod  was  struck,  but  he  is  too  ^d  to 
itgbt 

Charles  Gafney.    Witness  saw  the  affray.     Saw  Moore  and 
others  who  carried  the  Orange  flag.    Moore  was  the  first  person 
struck.     John  Mullen  struck  Fitassiromons  with  a  billet  of  wood 
on  the  head.     Did  not  see  Mui?iey  struck.     Saw  M<Eyoy  come 
r  in  a  gore  of  blood.    Catholics  had  no  sticks,  all  the  unmercifid 

weapons  were  carried  by  the  Orange  party.    Heard  them  ory  out 
for  the  damned  papists  to  clear  the  way. 
{Cross  sxammed  by  Van  WyckJ)    Is  a  catholic.    Had  no  inter- 
Test  in  either  ^de  of  the  afiray.    Saw  the  green  flag  up.    Had  no 
hand  in  putting  it  up. 
Hugh  M*£?oy.    Is  a  weaFor  and  a  catholic.     Chaiged  his  men 
r  not  to  mingle  with  the  Orangemen.    No  combination  among  the 
catholics.    Saw  Moore  strike  Mumey  with  his  fist.    Did  not  strike 
Mumey  with  a  pole.    Saw  no  sticks  with  catholics.    Did  not  aee 
what  took    place  before  Mumey  was  struck.     Does  not  know 
whether  Moore  or  Murney  strack  first,  they  were  all  in  a  scoflle* 

(Crott  examined  by  Van  JVyck.)  Witness  did  not  see  a  green 
flag.  Went  to  the  city  Hf  11,  lie.  never  said  he  had  a  written  or* 
der  to  take  the  names  of  th^^rangemen* 

(James  Murney  called  again.)  Witness  bad  nothing  to  do  with 
the  green  flag.  Had  no  arms  mit  a  split  stick  he  picked  up  from 
one  wl^o  had  lost  it.    Iha  no  combmation  among  the  catholics* 

TESTIMONY  ON  THE  PjkRT  OF  THE  DEFEDNANTa 

DaTid  Huston.  Saw  the  afiray.  A  putjr  of  oathoUcs,  fimrteen 
or  fifteen,  came  from  Cornelia-street    They  marched  between 
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M<ETen*  and  Green^   house.    Tbejr  met  Orang^emen,  and  were  NEW-TORK, 

not  rery  peaceable.    They  went  to  Moore  ^and  his  men.     They  .       1824. 

baUcied  out*  *<  it  is  time  to  have  done  with  your  Orange  work,^  and  ^,^^^^0^,^ 

tbe  fla^  came  down.     Saw  no  bludgeons  or  sticks.    Mumey  was  j^^  People 

not  struck.     Saw  neither  side  hare  sticks.    Found  sticks  on  the  ^ 

battle  ground,  after  tbe  affiray  was  over.  Moora  and 

Mrs.  Brady.  .  Witness  saw  part  of  the  affray.      Saw  Bobert  othen. 

Moored  chUd  covered  with  blood,  and  Mr.  Bush  with  lumps  on  .......,^..,..,.^ 

ia:^face. 

William  Robb.  Witness  was  standing  talking  with  a  young 
ma^  in  Herring-street.  Saw  ten  or  thirteen  men  run  from  M' 
EVoy  V     Run  towards  the  flag.    Cassi4y  took  both  hands  to  strike 


(CroM  examined  by  Emmet.)    Witness  is  a  purple  marksman. 

Jane  Carson.  Witness  saw  Mrs.  M'Eroy  throw  a  stone  or 
brick-bat  at  Mr.  Irving* 

Cassidy  called  again.  Witness  went  to  make  peace.  Would 
have  stmck  if  he  had  not  come  to  make  peace. 

Rol>b  called  again.  Cassidy  did  not  say  he  was  a  peace-maker. 
Did  not  act  like  a  peace-maker. 

Here  Jir,  Qraham  offered  to  prove  by  six  witnesses  of  unex- 
ceptionable characteri  the  Orange  oath,  which  was  objected  to  by 
Mr.  Emmet,  and  overruled  by  the  court. 

CHARGE  OF  THE  COURT. 

Gentlemen  ov  the  jury — The  defendants  stand  in« 
dieted  for  an  assault  and  battery  committed  on  James 
Murney,  on  the  13th  of  July  last.  This  is  a  simple 
case  of  assault  and  battery  upon  the  record,  and  we 
might  have  decided  it  in  two  hours,  but  have  been  in- 
flaenced  by  zeal  and  passion,  and  have  been  carried 
away  by  extraneous  matters.  I  shall  first  notice  the  law, 
as  contended  for  by  the  counsel  for  the  defendants* 

1st.  The  jury  are  judges  of  tbe  law  and  fact.  This 
priDciple  of  criminal  jurisprudence  has  been  so  long  and 
so  firmly  settled,  that  it  is  too  late  now  to  intrench  upon 
it.  No  enlightened  court  would  intrench  upon  that 
proTince  of  the  jury.  In  any  direction  of  tbe  court,  as 
to  principles  of  law,  youhaye  a  right  to  differ  with 
tbem,  *and  it  may  be  your  duty,  gentlemen,  in  some 
cases  to  differ  with  them.  A  decent  respect  to  their  di- 
rection is  only  expected. 

^  Vol.  III.  13 
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N£W-TOBK»      2d.  When  an  affray  is  about  taking  place,  and  a  man 
^^'■s,^^^^/     intermiDgles  in  it,  he  becomes  a  party  to  the  affray,  and 

The  People    must  take  the  consequences — ^he  must  give  notice  of  his 

■ 
Moore  and     peabeable  intention-^that  his  object  is  to  suppress  the 

^.^_^,^_,^^  affray,  or  he  will  not  be  justified.     1  East,  804. 

3d.  By  our  constitution  and  laws,  all  associations  hare 
a  right  to  meet  and  celebrate  their  festivals,  taking  care 
not  to  violate  the  laws.  The  United  Irishmen,  the  French, 
the  Spaniard,  and  the  English,  have  a' right  to  meet  and 
celebrate  as  they  please ;  the  authority  of  the  country 
will  not  interfere,  (even  where  there  is  error,  for  error 
may  be  tolerated  as  long  as  there  is  reason  to  conquer 
it,)  if  they  do  not  violate  the  peace. 

4th.  No  words  will  justify  an  assault.  If  they  called 
for  croppies,  &c.  it  would  not  justify  the  violence  that 
ensued. 

5th.  If  the  defendants  struck  in  self-defence,  they  are 
not  guilty.  But  to  this  rule  there  is  an  exceptions  for 
example-^f  two  men  go  out  to  fight,  and  do  fight,  it  is 
an  assault  and  battery  in  each. 

The  court  has  now  remarked  upon  the  principles  of 
law,  as  applicable  to  this  case.  Did  the  defendants  as- 
sault James  Mumey  or  not  ?  Were  the  blows  given  as 
testified  by  him.  (Here  the  court  read  and  commented 
upon  the  testimony  <^  prosecutor.)  The  court  laid 
down'  the  law  as  stated  by  the  district  attorney,  that 
where  two  go  out  to  box,  and  commit  a  breach  of  the 
peace,  they  are  both  guilty.  The  agreement  to  do 
wrong  can  be  no  justification  to  them. 

If  a  man  aees  an  affray,  or  a  collection  of  people 

about  to  commit  an  affray,   and  looks  on  without  at- 

•   tempting  to  prevent  it,  the  law,  which  pays  no  respect 

to  persons,  deems  him  in  some  measure  guilty,  and  will 
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ptimah  bim  as  a  party  ia  the  aflFray.    What  is  it,  gen-   ^^EW^^^ 
tlenieii,  that  keeps  tbe  American  people  together,  but     ^^^^^^.^^ 
their  constitution  and  laws  ?  No  man  dare  trample  upon    The  People 
your  priYileges.    Dare  any  man  assault  your  wife  and    n^^  and 
children  ?  What  protects  them  but  the  law  ;  and  shall       ^^"' 
that  law  be  violated  with  impunity  ?  I  do  conjure  you, 
geatlemen,  as  you  value  the  sacred  rights  of  an  Ameri- 
can citizen,  as  yon  hold  in  reverence  the  sacred  office 
^  jurors,  that  you  put  a  stop  by  your  verdict,  to  such 
open  violations  of  the  hospitality  and  laws  of  the  Arae* 
rican  people.    By  the  constitution  and  laws  of  the  Uni- 
ted States,  every  man  has  an  undoubted  right  to  worship 
God  according  to  the  dictates  of  his  own  conscience. 
The  laws  can  never  permit  tl^at  sacred  right  to  be  viola-     , 
ted,  and  will  punish  every  attempt  to  intrench  upon  it. 
Gentlemen,  I  do  conjure  you  to  dismiss  every  feeling  of 
prejudice,  be  it  religious  or  poUticaL    Decide  this  case 
upon  the  principles  of  public  policy  and  law. 

What  would  be  the  consequence,  gentlemen,  if  these 
pttblie  violations  of  the  peace  were  tolerated  ?  The  go- 
vernment would  end  in  anarchy  and  in  blood.   The  equa- 
lity and  liberty  of  our  laws  are  known  throughout  the 
world.  Tlus  happy  country^is  an  asylum  to  the  oppressed 
of  every  nation  on  the  face  of  the  earth— here  they  find  se- 
curity and  protection..  What  do  we  ask  of  them  in  return? 
Do  we  ask  them  to  change  their  religious  opinions— to  re- 
BOUBce  their  political  creed — to  abandon  the  forms  and 
ceremonies  of  their  former  life  ?    No.    All  we  ask  ia 
return  for  all  the  privileges  they  enjoy,  is  that  they  will 
be  good  and  peaceable  citizens,  and  obey  the  laws» 
What  then  must  the  court  and  jury  think  of  those  peo- 
ple who  violate  the  hospitality  and  laws  of  that  country 
that  has  offered  them  an  asylum,  and  afforded  them  se- 


100  AfiPOftTS  or  CRIMINAL  LAW  CASES* 


I 


I«EW-TORK^   curiij  ?    Although,  gentlemen,  we  believe  the  defend* 

^^^..^^^     ants  guilty  of  the  assault  and  battery,  yet  we  are  com- 

The  People    pelled,  in  the  most  decided  manner,  to  express  our  dis- 

Bloora  and    approbation  of  the  conduct  of  the  other  party.     We 

^^^"'        know   nothing   about  Orangemen,  Catholics,    United 

Irishmen.  &c.     They  are  all  protected,  and  entitled  to 

protection,  by  the  laws  of  this  country.    We  know 

there  has  been  a  mob,  and  a  most  shameful  violation  of 

the  laws  of  the  land,  in  New- York,  in  Paterson,  and  in 

Lockport.     It  is  for  you,  gentlemen,  to  put  do)vn  these 

illegal  associations — ^to  put  a  speedy  and  efifectual  stop 

to  these  violations  of  the  peace. 

The  jury  retired  about  nine  P.  M.  and  returned  at 
half  past  ten,  with  a  verdict  of  Guilty. 


Cftrttft  €onvt  d-  S. 

NEW-YORK,  APRIL,  1806. 

Present,  the  Hon.  Matthias  B.  Talmadge. 
The  People 

V.  y  CONSPIRACT. 

William  S.  Smith. 

Counsel  for  the  prosecution,  Mithan  Sanfbrd^  District 
Attorney,  and  Pietpont  Edwards. 

'  Counsel  for  the  Defendant,  Washington  Morton,  Cad- 
wallader  D.  Colden^  Josiah  Ogden  Hoffman,  Thomas 
Addis  Emmet  and  Richard  Harrison^  Esquires. 

On  Tuesday  the  8tb  of  April,  Messrs.  Ogden  and  Smith,  being 
separately  called  upon  to  plead  to  their  indictments,  respectively 
put  in  their  pleas  in  abatement,  rerified  by  affidavit,  which  pleas 
were  substantially  as  follows  :  Tljat  the  grand  jury,  by  whom  tlie 
bill  of  indictment  was  found,  previously  to  the  finding  thereof,  l^d 
before  them  illegal  testimony,  and  such  as,  by  the  laws  of  the  land, 
ought  not  to  have  been  before  the  said  grand  jury  previously  to  their 


RCPORTS  or  CBIMUTAL  LAW  OASES. 


101 


odd  bill  of  indictment ;  and  that  the  said  ditfendant,  on 
^iMB&nA  day  of  March  last  past,  was  arrested  by  rirtue  of  a  var- 
iant issoed  by  the  honourable  Matthias  B.  Talmadge,  Esq.  district 
jodge  of  the  United  Statesfor  the  district  of  New^York,  and  there- 
npoa  carried  before  the  said  judge,  and  was  then  and  there  sworn 
and  examined  by  the  said  judge  touching  the  supposed  offences 
cfaaiig;^  in  tbb  said  indictment,  and  was  then  and  there  illen^ally, 
and  ag^ainst  lus  will,  forced  and  compeUed  by  the  said  jodge  to  an-  ' 
swer  certain  qoestions  teaching  the  said  supposed  offences,  in  the 
nid  indictment  contained,  which  said  examination  and  deposition 
of  tbe  said  defendant  were  reduced  to  writing  by  the  said  judge, 
and  tbe  said  defendant  was  then  and  there  by  the  said  judge  iUegal- 
^,  aad  against  the  will  of  him  the  said  defendant,  compelled  to 
s^n  tibe  feame,  and  to  swear  to  the  same  as  the  same  were  so  re- 
dooed  to  writing  and  signed,  and  that  the  deposition  in  writing  uf 
one  (the  defendant  in  the  other  cause)  taken  before  the  said 
honourable  Matthias  B.  Talmadge,  Esq.  in  Uie  absence  of  the  said 
defendant,  together  with  the  aforementioned  legal  deposition  and 
examination t>f  him  the  said  defendant,  were,  before  the  said  indict- 
ment was  found,  illegally  laid  before,  and  were  before  tbe  grand 
jfory,  who  found  the  said  bill  of  indictment,  and  this  he  is  ready  to 
▼erify,  &C. 

Afler  these  pleas  had  been  filed,  the  district  attorney  prayed  time 
until  tbe  next  day  to  consider  what  measures  he  should  adopt,  which 
wna  immediately  granted  by  the  court,  without  any  opposition  on 
the  part  of  the  defendants. 

oil  the  next  day,  the  district'attomey  filed  his  demurrers  to  those 
plena;  and  the  counsel  for  the  defendants  prayed  time  to  join  in 
demoner  till  the  next  day,  in  order  that  they  might  be  prepared  for  '^ 
tbe  aiigument. 

The  discussion  relative  to  postponement  of  the  argument  on  the 
demurrer,  was  then  renewed.  Mr.  Emmet  stated,  that  from  tbe  na- 
tore  of  the  facts  set  forth  in  the  pleas,  he  had  rather  expected  the 
district  attorney  would  have  taken  issue  on  them,  than  admitted 
them  by  demarrer ;  that  therefore  the  whole  of  his  attenticfn,  and 
he  believed  also  of  that  of  his  associate  counsel,  had  hitherto  been 
directed  to  the  best  manner  of  supporting  the  plea  before  a  jury ; 
that  therefore  the  demurrer  was  a  surprise  upon  him,  and  be  was 
not  prepared  to  argue  it,  except  on  the  general  principles  which 
£rst  suggested  to  the  defendant's  counsel  the  propriety  of  the  plea. 
He  obsenred  further,  that  no  objection  had  been  made  to  indulg- 
ing* the  district  attorney  with  time  for  consideration  yesterday,  be- 
canse  the  pleae  were  probably  not  expected  by  him ;  and  there  was 
no  wish  on  the  part  of  the  defendants  counsel  to  obtain  an  advan- 
ta^  by  surprise. 

The  court  then  observed,  that  if  tbe  defendants  counsel  were 
really  unprepared,  tbey  should  be  indulged  with  time  till  the  after- 
noon, but  no  longer ;  and  at  half  past  twelve  adjouroed  till  three 
oiVslock. 

The  sitting  of  the  court  being  resumed,  the  district  attorney  be- 
l^an  by  stating  Bome/ormcU  objections  to  tbe  plea,  which  it  is  unne- 
cessary to  mention  here,  as  tbe  judgment  of  the  court  was  founded 
exclusively  on  the  general  objection  on  tbe  merits^  that  no  such 
plea  would  lie. 


NEW-TORK, 
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On  tfaie  general  qaestion  he  argnad,  in  sapport  of  the  dttmtMr^ 
that  this  plea  was  a  perfectly  dotcI  experiment,  for  whidi  no  pre* 
cedent  or  authoritj  could  be  fonnd.  This  rery  norelty  waa  con- 
clusire  ertdenoe  that  it  arould  not  lie;  for  o&orwise  it  is  incon* 
ceiraUe  that  it  should  not  have  been  made  use  of  before  now.  It 
manifostly  appears,  fit)m  the  siience  of  all  the  eleraentaiy  writesi, 
that  there  can  be  no  such  plea  in  abatement.  Lord  Hale  (ft  Hak^ 
PI.  Cr.  cap.  30,  p.  92^)  deteils  all  those  pleas,  amonif  which  soch 
as  this  is  not  to  be  found.  They  are,  aooording  to  him,  1st  Sneh 
defects  as  arise  upon  the  indictment  itsc^,  and  the  insufficient  of 
it.  2d.  Such  defects  as  are  in  matters  of  fact,  OS  miMMmMror/a2sf 
addUion  of  the  pritonar  ;  and  3d.  By  matter  of  record.  The  acts 
of  grand  juries  are  not  to  be  brought  into  court  and  questioned  in 
this  way  ;  they  are  independent  and  irresponsible ;  they  judge  for 
themselFes  of  the  testimony  upon  which  ti)ey  ought  to  find  indict- 
ments, and  no  one  has  a  right  to  inquire ;  nor  has  he,  without  a  vio* 
lation  of  the  grand  juror^  oath,  the  means  of  knowing  what  evi*' 
dence  they  may  have  had  before  them.  No  injui^  can  result  frani 
this  ;  for  it  is  the  duty  of  the  grand  jury  to  decide  on  eir  pavie  eri* 
dence ;  and  if  they  decide  wrong,  or  prefer  a  fake  charge,  tiie  na- 
tural and  the  only  remedy  is,  that  the  accused  will  be  acquitted  oo 
his  trial  before  the  petty  jury.  The  object  of  the  grand  jury  is  only 
to  judge  whether  there  is  probable  cause  for  putting  a  party  to  an- 
swer a  charge,  and  therefore  it  should  not  be  bound  down  to  th« 
same  strictness  of  investigation  as  the  tribunal  which  is  ultimately 
to  decide  upon  the  charge.  The  counsel  for  the  defendant  have 
probably  been  led  to  adopt  this  step,  by  Dr.  Dodd^  case;  (1  Leadh^ 
Cases  in  Crown  Law,  184.)  but  in  truth  it  is  an  afgument  against 
them ;  for  it  is  no  precedent  of  a  plea  in  abatement.  If  such  a  fJea 
would  have  lain,  why  was  it  not  adopted  in  that  case  ?  On  the  con- 
trary, the  matter  there  submitted  to  the  court,  was  laid  before  it  on 
a  summary  application ;  which  clearly  shows,  that  the  prisoner^ 
counsel  had  no  idea  it  could  be  taken  advantage  of  in  any  other  way* 

The  defendants  counsel  replied  as  follows : 

Among  the  authorities  cited  on  the  opposite  side,  is  the  af  range- 
ment  in  2HaieS  PI.  Cr.  chap.  30,  p.  236,  of  pleas  in  abatement  of 
the  indictment;  and  from  the  circumstance  that  a  plea  similar  to 
that  now  under  discussion  is  not  fonnd  there,  it  is  inferred,  that  na 
such  plea  can  exist  But  it  appears  that  Lord  HaleS  arrangement 
has  not  been  very  accurately  examined.  He  classes  those  pleas 
as  follows :  Ist.  On  such  defects  as  arise  upon  the  indictment  itself 
and  the  insufficiency  of  it  3d.  Such  defects  as  are  in  matters  of 
fact,  as  misnomer  or  false  addition  of  the  pisoner;  and,  3d,  By 
matters  of  record.  Now,  we  do  not  see  why  our  plea  does  not 
come  under  the  second  of  those  heads ;  for  it  is  a  mistake  to  confine 
that  head  merely  to  misnomer  or  false  addition  of  the  prisoner. 
The  arrangement  comprehends  pleas  from  such  defects  as  ace  on 
the  face  of  the  indictment  itself,  which  perhaps  more  properly  ought 
to  be  called  demurrers ;  2d*  Such  as  arise  from  matters  dehore  the 
indictment  in  paM ;  and,  3d.  From  matters  ii«Aor«  the  indictment 
of  rerorci— comprehending  every  possible  matter  that  can  arise.  Is 
not  the  circumstance  alleged  in  our  plea,  that  illegal  evidence  has 
been  ofiered  to  the  grand  jury,  if  it  be  true  matter  of  fact  and  dehors- 
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tiie  indictmeat  P  And  does  it  not  exactly  class  itself  under  the 
seoond  bead  of  Ljord  HaJe^  arrangement  ?  If  it  does  not,  and  that 
baad  most  be  considered  as  comprehending  only  the  two  cases  that 
appear  to  be  mentioned,  merely  for  the  purpose  of  illustration,  then 
Imb  daasifioation  is  insufficient,  and  in  proof  of  that  assertion  we 
■pacify  a  plea  in  abatement  unquestionably  good,  which  is  equally 
fscclnded  from  his  arrangement.  This  is  to  be  found  in  Bro.  Abr. 
title,  Indiclinent  2.  **  ]^ote,  that  where  a  man  is  indicted  of  felony 
by  those,  of  whom  part  are  indicted  or  outlawed  of  felony,  and  others 
acquitted  by  pardon,  so  that  they  are  not  prcbi  nee  legcUei  homines^ 
tbere  it  was  agreed,  that  the  indictments  by  them  presented  shall 
be  md,  and  the  parties  who  are  indicted  shall  not  be  arraigned  on 
tliis ;  4Knd  noUy  thai  thu  maUer  ought  to  be  pleaded  by  him  who  u 
arraigned  on  thieindicfment^  before  hepieade  to  the  felony,^  On  this 
ipgiotation,  let  it  be  obserred  for  the  present,  that  it  furnishes  proof 
of  a  plea  in  abatement  arising  from  matter  of  fact,  dehor*  the  in- 
diotmeiit,  and  not  from  misnomer  or  false  addition  of  the  prisoner, 
b«t  from  matter  relative  to  the  grand  jury  ;  and  it  is  therefore  so 
&r  precisely  parallel  to  that  before  the  court.  Having  thus  eo- 
deavoored  to  set  aside  the  respectable  authority  of  Hale,  if  it  could 
be  coBStdered  as  furnishing  any  argument  against  us,  let  us  proceed 
to  consider  the  general  principles  on  which  our  plea  can  be  sup- 
ported. 

It  is  a  ftmdaroental  doctrine  in  the  law,  that  there  is  no  wrong 
withoat  a  remedy,  and  no  right  without  the  means  of  enforcing 
it.  Apply  that  to  the  present  case.  Is  it  not  a  wrong  to  be  ac- 
coted  and  subjected  to  prosecution  on  illegal  evidence  ;  to  be  in- 
jured in  character,  in  peace  of  mind,  and  in  the  trouble  and  ex- 
pense of  defending  one^  self  against  an  indictment,  which  by  the 
roles  of  eridence  and  law  ought  not  to  hare  been  found  P  If  so, 
what  is  the  remedy .'  Is  it  not  the  right  of  every  man  that  he  shall 
not  be  put  to  answer  to  an  indictment,  unless  it  shall  have  been 
ibiind  according  to  the  rules  of  law  ?  And  if  so,  what  are  the  means 
of  enforcing  that  right  ?  A  grand  jury,  it  is  true,  ought  to  listen  only 
to  e9  parte  evidence ;  but  that  should  be  of  such  a  nature  as  would 
be  received  to  support  the  prosecution  before  a  petty  jury,  and  such 
as,  if  uncontradicted  and  unexplained,  would  induce  a  conviction. 
The  rules  of  evidence,  are  the  result  of  accurate  reasoning,  and  of 
a  strict  regard  to  the  rights  of  those,  whose  persons  or  property  are 
to  be  a&cted.  That  reasoning  is  equally  accurate,  and  those  rights 
ought  to  be  equally  sacred,  whether  the  investigation  be  before  a 
grand  or  petty  jury.  Those  rules  of  evidence  are  not  the  result  of 
any  statutory  regulations,  but  are  adopted  on  account  of  their  wis- 
dom, justice,  and  universal  applicability.  What  is  there  in  the  na- 
ture of  grand  juries,  in  the  purposes  for  which  they  were  instituted, 
or  the  objects  they  are  to  attain,  that  ought  to  enfranchise  them 
from  those  rules  of  wisdom  and  of  justice,  which  are  also  of  univer- 
sal applicability  P 

But  the  attorney  general  inststs,  that  grand  juries  are  indepen- 
dent and  irresponsible ;  judging  for  themseves  as  to  the  grounds  on 
which  they  will  prefer  an  accusation,  and  that  no  one  has  a  right  to 
investigate  or  to  know  what  evidence  they  have  had  before  them. 
This  doctrine  is  broadly  denied ;  and  we  do  so  from  regard  to  an  in- 
stitution, which  we  have  been  habituated  to  love^  and  do  not  wish 
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NEW-YORK,    at  this  day  to  leara  to  detest.    Grand  jtiriee  are  the  oflspring  of  fre« 
1806.  goverament ;  they  are  a  protection  against  ill-foanded  aocosatioiis ; 

—  -^  '      and  the  necessity  of  their  originating  bills  of  indictment,  is  supposed 

^.^     to  be  infinitely  more  friendly  to  liberty,  than  the  mode  of  proceed- 

V.  ing  by  information ;  but  if  their  powers  were  of  such  a  nature  as 

Smith.         we  have  beard  described,  we  should  advise  the  friends  of  freedom 
I  ■  and  security  to  seek  for  the  abolition  of  such  an  odious  institution^ 

and  to  throw  themselves  at  once  upon  the  mercy  of  the  public  prose- 
cutor. What  frightful  privileges  is  it  alleged  to  possess  ?  Hearing 
only  ex  jfarle  evidence,  secret  in  its  deliberations— irresponsible  for 
its  decisions,  and  bound  in, its  investigations  by  no  rules  of  law! 
Does  this  fall  short  of  what  we  have  beard  or  read  of  respecting  the 
most  despotic  tribunals  in  the  most  enslaved  countries  ?  The  pow- 
ers which  it  in  fact  possesses,  of  deciding  only  on  the  evidence  for 
the  prosecution f  and  of  keeping  its  deliberations  secret,  are  in  them- 
selves sufficiently  serious ;  but  they  are  controuled  and  prevented 
from  becoming  dangerous  by  this,  that  it  is  bound  to  investigate  ac- 
cording to  (be  rules  of  law.  It  is  at  liberty  to  range  through  the 
wide  extent  of  the  community  in  punuit  of  crime ;  but  it  is  con- 
fined to  travel  in  its  pursuit  only  by  the  established  paths  of  evidence. 
From  whence  too  does  the  attorney  general  infer,  that  grand  ju- 
ries are  irresponsible .'  Is  it  from  the  power  anciently  claimed  by 
judges  of  fining  them  for  misconduct  ?  We  do  not  pretend  to  say  * 
that  such  a  power  ought  to  be  revised— but  the  frequent  exercise 
of  it  in  former  times,  shows  that  their  acts  have  always,  from  the 
earliest  periods,  been  considered  as  subject  to  investigation  and 
punishment ;  and  at  this  day  it  will  not  surely  be  questioned,  that 
if  a  grand  jury  g^rossly  misconducted  itself  from  corrupt  motives, 
the  memt>er8  so  offending  might  be  prosecuted  by  information  or 
indictment,  as  is  specifi^  in  2  Hale^s  Pleas  of  the  Crown,  159-60; 
where  he  also  mentions  the  S  Hen.  7.  c.  1.  empowering  justices  of 
peace,  oyer  and  terminer,  or  gaol  delivery,  to  impannel  another 
inquest  to  inquire  of  the  concealments  of  a  former' one,  for  the  pur- 
pose of  punishment. 

If  they  are  not  irresponsible,  and  that  their  acts  may  be  inquired 
into,  let  us  see  whether  there  be  any  thing  in  the  secrecy  of  grand 
jury  proceedings,  to  prevent  our  being  at  liberty  to  alledge  that 
illegal  evidence  was  offered  to  them.  It  might  perhaps  be  advisa- 
ble to  ascertain  with  more  precision  than  is  already  done,  in  what 
the  secrets  should  really  consist— but  without  entering  into  any 
discussion  of  the  kind,  it  may  be  sufficient  to  observe  that  although 
the  sentiments  expressed  by  jurors,  and  the  facts  disclosed  by  wit- 
nesses to  them,  are  secrets,  the  names  of  those  witnesses  never  can. 
Those  are  facts  which  any  man  may  learn,  by  placing  himself  at 
the  door  of  the  grand  jury  room,  or  by  looking  at  the  names  in- 
dorsed on  the  bills  after  they  are  found.  We  may  say  further,  that 
no  unlawful  act  done  in  the  grand  jury,  is  such  a  secret  as  jurors 
are  bound  by  their  oaths  to  keep.  If  a  bill  of  indk^tment  were 
found  by  less  than  twelve  of  the  jury,  surely  no  man  is  restrained 
from  disclosing  that.  If  a  bill  of  indictment  be  found  in  another 
unlawful  way,  by  the  admission  of  illegal  evidence,  is  that  vio- 
lation of  law  more  protected  by  the  obligation  of  secrecy  ?  It 
would   be  competent  to  him  against  whom  an  indictment  had 
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liecn  found  by  only  eleven  jnrora,  to  avail  himself  ot  that  fact,  and    NE W-YOWf , 
to  get  rid  of  the  accusation— why  is  it  not  equally  competent  to  tlie  180G. 

man,  who  is  indicted  on  evidence  which  the  grand  juiy  ought  not  v^-v^^ 
by  law  to  have  received,  to  insist  for  the  same  purpose  on  the  ille-  'j^^  People 
gality  of  this  procedure  ?  v. 

We  have  established  that  grand  juries  are  not  independent  of  ei*         Smith. 
ther  the  law  or  the  court ;  let  us  now  eximine  whether  they  are  ex*   ^ 
dusively  competent  to  judge  for  themselves  as  to  the  grounds  on 
which  they  will  prefer  an  accusation.    To  that  doctrine  may  be 
opposed  the  well-known  maxim  <^  ad  qtiesliane*  legU  retpondeantJM^ 
dOees^  ad  queUiones  fadit  jurcUores.^    That  maxim  so  accurately 
marks  the  distinct  and  constitutional  provinces  of  judges  and  ju'- 
ries,  that  w«  cannot  hesitate  to  apply  it  equally  to  grand  as  to  petty 
juries.     They  are  each  of  tliem  subordinate  parts  of  the  criminal 
system  obviously  instituted  for  the  ascertainment  of  facts ;  and,  as 
to  matters  of  law,  under  the  guidance  and  controul  of  those  with 
whom  is  deposited  the  interpretation  of  the  law.     If  then  it  shall  at 
any  time  in  the  course  of  the  proceeding^  appear  to  the  judges,  that 
tlie  grand  jury  are  about  to  err,  or  have  erred  in  matter  of  law ;  in 
the  first  case,  the  court  will  prevent  their  error,  by  giving  them  pro^ 
per  information  ;  in  the  other'case,  where  an  error  has  been  actu- 
ally committed,  the  court  will  interfere,  and  prevent  any  injurious 
consequences  from  the  mistake.     Every  day^s  experience  shows  US 
^rand  juries  applying  to  the  court  for  advice  in  matter  of  law,  and 
thecourtdirectingthediasof  rightandasapartof  itsduty^     There 
are  two  cases  which  immediately  present  themselves,  and  are  illur* 
trative  of  those  two  positions.     In  the  one,  the  court  prevented  the 
error  which  the  juiy  was  about  to  commit ;  in  the  other,  if  the  al* 
Jeged  error  had  been  actually  committed,  the  court  manifestly 
would  have  interfered,  and  prevented  any  injurious  consequences 
from  the  mistake.   The  first  is  Denby^  case,  2  Leach's  Cr.  Ca.  580. ; 
the  other  is  Dr.  Dodd's  case,  1  Leaches  Cr.  Ca.  184.,  and  both  prove 
that  illegal  evidence  shall  not  be  permitted  to  go  before  the  grand 
jury.     In  Denby*s  case,  that  body,  suspecting  Deo  by  himself  (who 
was  examined  as  a  witness  before  it  against  one  Edwards)  of  pre- 
▼aricating,  applied  to  the  court  for  his  depositions  taken  before  the 
magistrate,  pursuant  to  the  statutes  of  Philip  and  Mary.    But  the 
court  refused,  because  while  Denby  could  be  had,' they  were  only 
secondary  evidence,  and  would  be  therefore  illegal.     The  judges 
did  not  say  to  the  jury,  '^  You  are  independent  and  irresponsible,  and 
you  must  decide  fur  yourselves  as  to  the  grounds  on  which  you  will 
find  indictments ;  therefore,  as  you  ask  for  those  dispositions,  take 
them,  though  they  are  not  strictly  legal  evidence.''     Ho ;    their 
answer  substantially  establishes,  that  whatever  is  not  legal  evidence, 
shall  not  go  before  the  grand  jury,  and  that  it  is  not  that  body,  but 
the  court,  which  is  to  decide  on  the  legality  of  the  evidence  on 
which  an  indictment  is  to  be  found.     In  Dr.  Oodd^s  case,  he  stated 
to  the  court,  when  called  upon  to  plead,  that  the  indictment  was 
found  on  the  testimony  of  an  incompetent  witness.    Did  the  court 
answer — '*  with  that  we  liave  nothing  to  do ;  the  grand  jury  only  is 
competent  to  decide  as  to  the  evidence  on  which  it  will  find  indict- 
ments? No;  the  judges  instantly  received  the  objection,  and  de- 
termined, that  if  the  grand  jury  had  found  a  bill  oo  illegal  evidence, 
they  would  interfere  and  prevent  any  injurious  coossquences  to  the 
Vol,  III.  14 
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prisoner.  The  point  was  argued  hy  some  of  the  most  able  lairyeri 
at  the  bar,  and  sabmitted  to  the  twelve  jud^ ;  and  it  was  oolv  be- 
cause they  decided  that  the  witness  was  competent  and  the  evi  jenco 
leg^l,  that  the  objection  did  not  avail — from  which  it  manifestly  re- 
salts,  that  where  the  evidence  on  which  a  bill  of  indictment  has  been 
found,  is  confessedly  ille^l,  the  court  should  interpose,  and  prevent 
tbe  accused^s  sustaining  any  injury  from  tbe  error  of  the  jury. 

But,  says  the  attorney  g^eneral,  if  a  g^nd  jury  do  wron^,  and 
find  an  indictment  on  illegal  evidence,  the  remedy  and  the  only 
remedy  is,  that  tbe  accused  will  be  acquitted  on  bis  trial,  before 
tbe  petty  jury.  That  this  is- not  the  only  remedy,  is  clearly  esta- 
blished by  th6  two  cases  last  cited.  Let  us  farther  examine,  whe- 
ther it  be  any  remedy  for  the  wrong  done  to  a  citizen  by  being  il- 
legally indicted.  ,  Suppose  a  case  of  misery  often  witnessed ;  a 
wretch,  after  being  indicted,  unable  to  find  bail-*or  a  man  in- 
dicted o^a  felony,  in  which  bail  would  not  be  received  ;  suppose 
farther,  what  not  unfrcquently  happens,  a  court  limited  like  this 
as  to  the  duration  of  its  sittings,  and  so  pressed  with  business, 
that  part  must  be  postponed — would  it  be  any  reinedy  to  a  man 
illegally  indicted,  and  obliged  to  remain  in  prison  till  September 
next,  that  in  September  next  he  would  be  acquitted  and  discharg- 
ed? Is  such  an  acquittal  a  remedy  for  tf  momenta  imprisonment, 
for  anxiety  of  mind,  derangement  of  affairs,  suspension  or  loss  of 
character  ?  If  not,  we  revert  to  the  established  maxim,  ^^  there  is 
DO  wrong  without  a  remedy,^  and  ask,  in  this  case,  whnt  is  the 
remedy  ?  or,  at  least,  what  is  the  remedy  exclusive  of  that  which 
we  have  adopted  ? 

But  great  stress  is  laid  on  the  novdty  of  this  plea,  and  on  its 
being  entirely  without  precedent.  Whether  it  be  so  entirely 
without  preccMlent,  shall  be  examined  presently ;  but  let  us  now 
take  for  granted  that  it  is  so.  This  certainly  imposes  on  us  somB 
difficulty ;  but  it  only  imposes  one  which  has  been  gotten  over  in 
a  case  very  nearly  similar. '  It  has  been  already  shown  from 
Brookes  Abridgment,  title  Indictment,  {  2.  that  where  some  of  the 
grand  jury  were  indicted  or  outlawed  of  felony,  it  might  be  pleaded 
ill  abatement  of  tbe  indictment.  A^  far  as  we  can  find,  there  is 
but  one  instance  of  such  a  plea,  and.that  in  the  reign  of  Charles 
I.  Sir  William  VVhithipole's  case,  reported  Cro.  Car.  134.;  thUt 
this  was  the  first  instance  of  such  a  plea,  is  manifest  from  tlie  re- 
porter^ expression,  that  "  because  this  was  the  ftrtt  plea  that  had 
beea  upon  that  statute,  and  would  be  a  precedent  in  crown  mat- 
ters, the  court  would  advise."  Here  then  is  a  plea,  the  like  of 
which  had  never  been  produced  before  the  time  of  Charles  I.  and 
yet  its  entire  disuse  and  novelty  formed  no  ground  for  its  rejection. 
Since  the  days  of  Charles  I.  there  has  been  no  precedent  of  any 
thing  like  it.  If  then  that  solitary  case  had  not  accidentally  hap- 
pened to  occur,  the  same  objection  of  novelty  would  as  strongly 
apply  to  that  plea,  which  is  unquestionably  good,  ^s  it  can  to  that 
which  we  have  offered  to  the  court.  But  novelty  only  imposes  on 
us  the  necessity  of  more  accurately  investigating  the  principles 
of  law,  ,on  which  we  rely ;  if  our  deductions  from  tliem  ba  well 
founded  (and  vre  trust  they  are)  the  objection  of  novelty  vanishes. 

Along  with  this  objection  of  novelty  may  be  classed  anoUicr ; 
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ttamelj,  thmt  aappoaiD^  tbe  court  will  interfere  in  a  case  like  tbif ,     NEW*TORK« 
we  hare  mistaken  our  application ;  and  to  that  was  pointed  the  at-  1806. 

tomey  general^  expression,  that  Dr.  Dodd^  case  is  no  precedent 
for  a  plea  in  abatement.   To  that  we  answer,  Ist.  That  there  maj     xbe 
be  more  ways  than  one  of  applying  to  rectify  the  same  error ;  and, 
Sd.  That  emphatically  the  most  correct  and  proper  way  of  apply- 
ing to  rectify  this  error,  is  by  a  plea  in  abatement.    The  first  posi-   . 
tioD  may  be  illustratedf  thus :  It  is  laid  down  in  Hawk.  PI.  Cr.  b« 
2.  ch.  25.  \  16.  that  any  one  who  is  under  a  prosecution  for  any 
crime  whatsoever,  may,  by  the  common  law,  before  he  is  indict- 
ed»  challengfe  any  of  the  persons  returned  on  the  grand  jury,  as 
being  outlawed  for  felony,  &c.  or  villeins,  or  returned  at  the  in- 
stance of  a  prosecutor,  or  not  returned  by  tbe  proper  officer,  ftc. 
Here  then  is  a  summary  mode  given  to  the  accused  of  objecting  to 
grand  jurors,  either  by  challenging  the  array,  or  challenging  the 
polls,  as  the  case  may  require;  but  has  he  no  other  mode?     Sir 
William  Whithipole^s  case,  Cro.  Car.  134.;  and  Brooke,  in  the 
paragraph  already  cited  from  him,  tells  us,  that  these  objections 
may  be  pleaded  in  abatement ;  and  Lord  Coke  (3  Inst.  34.)  says, 
**  the  safest  way,  ibr  tbe  party  indicted,  is  to  plead,  upon  his  ar- 
raignment, the  special  mutter  given  unto  him  by  the  stat.  of  1 1 
Hen.  4.  for  the  overthrow  of  the  indictments,  with  such  averments 
as  are  by  law  required  (agreeable  to  the  opinion  of  lord  Brooke, 
u6c  auprvC)  and  to  plead  over  to  the  felony,  and  to  requiro  counsel 
learned  for  the  pleading  thereof,  which  ought  to  be  granted,  and 
also  to  require  a  copy  of  so  much  of  the  indictment  as  shall  be  ne- 
cessary for  the  framing  of  his  pica,  which  ought  also  to  be  granted 
— and  these  laws  made  for  indifferency  of  indictors,  ought  to  be 
construed  favourably ;  for  that  the  indictment  is  commonly  found 
in  tbe  absence  of  the  party,  and  yet  it  is  the  foundation  of  all  the 
rest  of  the  proceedings.^    Here  then  is  a  case  whero  an  objection 
to  tbe  grand  jury  may  be  taken  advantage  of  either  by  a  challenge 
to  the  jury,  or  by  a  plea  in  abatement,  at  the  Qptioo  of  the  defend- 
ant      Farther,  cases  frequently  occur,  in  which  an  indictment 
IS  quashed,  on  motion  for  error  on  the  face  of  it,  which  might  have 
been  the  subject  of  demurrer,  or  of  arrest  of  judgment ;  but  was 
it  ever  said  in  any  of  these  cases,  that  because  you  have  the  first 
remedy,  you  cannot  have  the  last  ?  On  the  contrary,  summary  ap- 
plications on  motion,  particularly  in  criminal  cases,  are  compara- 
tively of  modern  invention ;  for  the  most  part  introduced  for  the 
ease  of  the  defendant,  and  to  save  him  from  the  technical  nicety 
of  formal  pleading ;  but  they  were  never  intended  to  deprive  him 
of  tbe  benefit  of  such  pleading,  should  he  judge  fit  to  resort  to  it. 

Dr.  Dodd's  case-i  however,  can  j^  considered  in  no  other  light 
than  as  furnishing  a  plea  in  abatement,  pleaded  ore  tmtu ;  he 
averred,  that  the  indictment' was  found  on  illegal  evidence,  which 
be  set  forth,  and  submitted  that  be  ought  not  to  be  compelled  to 
plead  the  general  issued  Have  not  this  allegation  and  prayer  all 
the  substantial  requisites  of  such  a  plea  ?  But  the  facts  which  be 
averred,  being  admitted,  there  was  no  necessity  for  putting  it  into 
Itfrm,  and  tbe  law  arising  from  them  was  argued  as  on  a  demurrer. 
Had  the  facts,  however,  been  disputed,  and  tbe  law  indisputable, 
what  should  he  have  done  ?  The  answer  to  this  question  leads  to  tbe 
discussion  of  our  second  position— that  emphatically  tbe  most  cor- 
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rect  and  proper  way  of  applying  to  rectify  this  error,  is  by  a  plea 
in  abatement.     Had  the  facts  been  disputed,  sbotild  tbey  have  bees 
ascertained  by  a  war  of  affidavits  submitted  to  the  judges,  who  are 
not  the  competent  organs  for  ascertaining  facts  f  No,  ad  (jnauUonet 
facH  respondeant  jtiratores.    If  tlie  facts  alleged  would  afford  suffi- 
cient ground  for  quashing  an  indictment,  bnt  their  truth  be  contro- 
verted, a  jury  must  decide  on  their  truth ;  a  jury  cannot  decide  on 
tbeir  truth  without  an  issue  joined ;  an  issue  cannot  be  joined  with-* 
out  a  plea  put  in ;  and  no  plea  can  be  put  in  but  a  plea  in  abate- 
ment.   It  follows,  therefore,  that  wherever  the  facts  are  capable  of 
being  traversed,  the  only  correct  way  of  bringing  them  forward,  is 
in  the  form  of  a  plea  tendering  an  issue— the  ancient  and  strict 
rules,  of  which  the  defendants  have  not  lost  the  benefit,  know  na 
other  way  of  bringing  before  the  court  facts  that  ought  to  prevent 
an  accused  person  answering  an  indictment,  than  by  pleading  them» 
that  if  dented,  their  truth  may  be  tried  by  those  who  are  to  try  the 
truth  of  facts ;  and  if  admitted  or  proved,  they  may  appear  upon 
the  record,  and  bring  it  to  a  legal  termination.     Any  other  way  it( 
an  innovation— useful  in  many  cases,  frequently  an  advantage  to  the 
accused — but  on  which  he  may  waive,  if  he  .prefer  Uie  original 
mode  of  pleading. 

As  to  the  formal  objections  which  were  taken,  the  counsel  for 
the  defendant  replied  to  them  ;  but  stated,  that  the  facts  contained 
in  their  pleas  had  come  to  their  knowledge  so  very  short  a  time  be- 
fore the  defendants  were  called  upon  to  plead,  that  they^had  no  time 
to  re-peruse  them  ;  and  were  obliged  to  file  the  original  draughts, 
without  even  taking  copies;  that  therefore,  if  the  court  should 
think  any  of  the  formal  objections  valid,  they  would  pray  for  liber- 
ty to  amend ;  which  they  had  no  doubt  it  would  be  ready  to  grant, 
cnder  the  circumstances  of  these  being  criminal  cases,  in 
which  the  defendants  should  not  be  entangled  by  niceties,  and  of 
there  being  no  precedent  to  which  the  counsel  could  have  had  re- 
course for  their  guidance.. 

Mr.  Edwards  replied :  but  confined  himself  entirely  to  the  formal 
objections,  and  did  not  enter  into  the  general  question  whether 
such  a  plea  would  lie.  After  he  had  concluded,  the  court  adjourn- 
ed till  the  next  day. 

Colden  read  a  subpoena,  directed  to  James  Madison,  Esq.  where* 
by  he.  was  commanded  to  appear  at  the  present  circuit  court,  to 
testify  in  behalf  of  the  defendant.  Also  the  copy  of  the  subpoena 
ticket,  and  read  an  affidavit  in  the  words  following : 

City  and  Covniy  of  Jfew-York^  u,  Charles  Lindsey,  attorney 
at  law,  being  duly  sworn,  saith,  that  on  the  twenty-eighth  day  of 
May  last  he  served  on  James  Madison  the  writ  of  subpoena  here- 
unto annexed,  and  also  at  the  s^me  time  delivered  to  the  said  James 
Madison  a  ticket  of  sQ.bpoena,  a  true  and  perfect  copy  whereof  is 
also  hereunto  annexed,  and  this  deponent  farther  saith,  that  at  the 
time  of  showing  the  said  writ  and  of  leaving  tlie  said  ticket,  he  of- 
fered to  pay  to  the  said  James  his  reasonable  expenses,  and  ten- 
dered to  him  twenty  dollars  which  the  said  James  would  not  accept, 
saying,  *'  that  he  would  not  take  them  now,  and  that  it  was  unnece»- 
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t0  say  any  thin^  about  them  ;^  and  this  deponent  farther  saitb,  PfEW-TORK, 
ttdtt  the  said  James  made  no  objection  to  the  quantity  or  quality  of  1806. 

the  fenoney  so  tendered  as  aforesaid  to  the  said  James,  and  farther  s^r-v-^ 

this  deponent  saitb  not     Dated  the  16th  day  of  June,  1806.  fu^  Peoola 

CHARLES  LINDSEY.  v. 

Sworn  iheltih  day  of  June,  1 806.  Smith . 

MATTHIAS  B.  TALMADGE.  

€^lden  stated  that  he  had  in  his  hand  subpoenas  for  the  other  wit-* 
nesaes  who  did  not  attend,  with  like  proof  of  service  on  tliem.  That 
die  present  application  to  the  court,  however,  would  only  relate  to 
Hr.  Madison,  Mr.  Smiti),  Mr.  Warner,  and  Mr.  Thornton.  As  to 
the  three  last  the  documents  he  had  to  offer,  were  mutatis  mukmdi*<t 
the  same  as  those  he  had  read  relative  to  Mr.  Madison  ;  it  would 
therefore  be  unnecessary  to  trouble  the  court  with  reading  them ; 
he  shonld  put  them  on  file,  and  the  decision  of  tbe*court  on  tlie 
docameats  tliat  had  been  read  he  presumed  would  be  allowed  should 
govern  in  the  other  cases. 

He  trusted  that  the  court  would  not  order  the  trial  to  proceed 
vntil  the  defendant  has  had  the  compulsory  process  of  the  court,  to 
bring  np  the  witnesses  who  have  disobeyed  the  subpoena.  And 
that  compulsory  process,  he  presumed,  must  be  an  attachment  for 
which,  in  behalf  of  the  defendant,  he  now  applied.  He  did  not 
move  for  this  process  merely  as  a  means  of  bringing  in  the  witnesses 
to  answer  for  their  contempt  in  disobedience  of  the  ordinary  sum- 
moos  of  the  court ;  but  he  applied  for  it,  as  for  that  compulsory 
process  which,  by  the  constitution  of  the  United  States,  every  per- 
son accused  was  entitled  to  in  order  to  bring  in  his  witness  to  tes- 
tify on  his  trial.  (Here  he  read  the  8th  article  of  the  amendments 
of  the  constitution  of  the  United  States.)  He  also  read  the  6th 
section  of  the  act  of  Congress  of  the  2d  May,  1700,  by  which  it  is 
provided,  that  *^  Subpoenas  for  witnesses,  who  may  be  required  to 
**  attend  a  circuit  court  of  the  United  States,  in  any  district  hereof, 
•*  may  run  into  any  other  district.'' 

CMen  also  read  the  14th  section,  of  the  act  of  24th  September, 
1789,  which  enacts,  **  that  the  courts  of  the  United  States  shall 
**  have  power  to  issue  writs  of  scire  facias^  habeas  corpus,  and  all 
*•  other  writs  not  specially  provided  for  by  statute,  which  may  he 
■*  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
**  agref3able  to  the  principles  and  usages  of  law."  This  present 
application,  said  he,  is  sanctioiied  by  the  constitution,  and  the  laws 
of  oar  country.  There  can  be  no  doubt  of  the  power  of  the  court 
to  award  the  process,  for  which  we  apply,  nor  can  there  be  any 
question  of  the  justice  or  propriety  of  granting  it  I  will  not  sup- 
pose that  there  is  any  thing  in  the  station  of  the  gentlemen  who  are 
the  subject  of  the  present  application,  which  exempts  them  from 
proceedings  to  which  any  other  citizen  would  be  liable.  The  court 
cannot,  and  I  trust  will  not,  recognize  them  in  their  official  situa- 
tious ;  but  hear  of  Uiem  only  as  of  men,  who  have  disobeyed  the 
process  of  the  court,  and  whoso  attendance  the  defendant  requires 
as  witnesses.  I  shall  not  say  more  on  this  subject,  because  1  can- 
not but  persuade  myself  that  the  process  we  pray  for  will  be  grant- 
ed as  of  course.    But  we  have,  in  behalf  of  the  defendant,  a  fur- 


d 
110  REPORTS  OF  CRIMINAL  LAW  CASR3. 

NEW-YOBK,   ther  petition  to  the  court ;  which  is  that  the  process  be  made  re« 

ISCKi.  tarnable  at  a  short  day,  and  that  the  court  adjourn  dediein  di9m 

^^^^^..^i      until  it  mav  be  served  and  returned.— The  defendant  cannot  go  to 

The  Peonle     ^^^^'  ^^^^  ^'^  witnesses  be  brought  in,  and  yet  he  is  very  unwilling 

^^  ^       that  there  should  be  any  unnecessary  postponement.      The  court 

Smith.         cannot  be  ig^norant  that  the  defendant,  by  being  rempred  from  am 

^^_^^^______^   office  which  was  the  support  of  a  nuoierous  family,  and  for  which 

"^"^""""""""^  he  had  sacrificed  all  other  business,  has  suffered,  while  his  guilt  is 
yet  not  proved,  a  punishment  greater  than  any  it  is  in  the  power'of 
the  court  to  inflict.  The  court  roust  also  know  that  while  this  pro- 
secution is  pending  against  him,  it  would  be  in  vain  for  him  to  seek 
any  new  employment  or  means  of  life.  The  court  will  readily  per 
ceive  that  humanity,  as  well  as  justice,  requires  that  the  defendant 
should  have  not  only  the  benefit  of  the  testimony  of  his  witnesses, 
but  that  he  should  have  that  benefit  speedily.  It  is,  therefore,  our 
humble  petition  to  the  court)  in  behalf  of  our  client,  that  the  pro-^ 
cess  to  bring  in  the  witnesses  may  be  made  returnable  at  some  short 
day,  and  that  the  court  adjourn  from  time  to  time,  till  the  return  be 
<  made. 

•  

We  shall  forbear  at  present  to  urge  any  farther  arguments  in 
support  of  the  motion  nor/  before  the  court.  When  we  have  heard 
tlie  counsel  for  the  prosecution,  we  may  have  more  to  offer. 

Sanford,    The  fii^t  question  is,  whether  the  application  of  the 

counsel  for  the-  defendant,  for  an  attachment  against  the  absent 

witnesses  subpoenaed  in  this  cause  on  behalf  of  their  client,  is  at  tlus 

^  time  regular  ?  I  contend  it  is  not.     We  are  not  hound  at  this  time 

to  discuss  the  qucslioa  whether  the  attachments  ought  to  issue  or 

not.     When  the  proper- time  for  the  argument  of  that  question 

shs^ll  arrive,  we  shall  be  prepared  to  meet  them  on  tliat,  as  on  every 

other  question  which  may  occur  in  the  progress  of  the  prosecution. 

The  court  must  have  observed  that  the  public  prosecutor  has,  in 

I  the  first  instance,  moved  to  bring  on  the  trial  of  W.  S.  Smith  \ 

\  while  this  motion  is  depending  before  the  court,  nothing  can  be  in 

j  order  but  a  motion  to  postpone  the  trial ;  that  question  must  pre- 

;  cede  the  application  for  an  attachment,  the  object  of  which  is  to 

\  punish  the  absent  witnesses  for  a  contempt.     It  may  happen,  that 

i  the  parties  are  prepared  to  go  to  trial  with  the  witnesses  present ; 

we  are  prepared  on  the  part  of  the  prosecution,  and  it  does  not  ibl- 
•  low  that  because  persons  who  may  have  been  regularly  summoned 

as  witnesses  by  the  defendant  are  absent,  the  trial  must  be  delayed 
eTen  for  a  day,  and  still  less  until  the  return  of  the  attachments 
shall  be  made. 

I  forbear  to  say  a  word  at  present  on  the  application  for  an  at- 
tachment, as  a  regular  or  legal  mode  of  bringing  in  witnesses  to  tes- 
tify. When  that  point  shall  come  before  the  court,  we  shall  be 
ready  to  meet  and  discuss  it.  We  object  to  the  motion  for  an  at- 
tachment at  present,  simply  on  the  ground  that  it  is  irregularly  made 
at  this  time ;  and  we  shall  not  advance  farther  in  the  argument,  until 
the  court  shall  have  decided  this  point. 

As  therefore  the  application  is  altogether  out  of  order.  I  trust  the 
court  will  refuse  it,  and  will  order  on  the  trial. 

Golden.  I  do  not  see  the  difference  in  point  of  time^  a  matter  of 
mHch  importance.    Whether  tlie  court  decide  on  the  one  motion  or 
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the  ttther  first  or  last  waM  he  of  little  consequeDce.    If  the  court   NEW-TORK, 
order  on  the  trial,  then  we  shall  renei^our  motioD,  and  the  court  1806. 

will  <»rtatiilj  hear  oar  application,  and  decide  upon  it  beforcf  they 
allow-  the  trial  to  proceed. 

P.  Edwardt  wished  to  be  abmitted  to  say  a  word  in  explanation. 
Tbi#  prosecution  must  be  at  some  time  brought  to  trial,  and  why  not 
now,  after  the  delay  already  granted  by  the  court  ?  Certainly  the    , 
defendant's  counsel  will  not  press  a  further  delay,  unless  they  show 
some  good  reason  and  lefg^l  ground  for  what  they  ask. 

They  say,  that  the  witnesses  subpoenaed  by  the  defendant  do  not 
appear.  Wefl,  is  this  a  ground  of  delay  ?  Will  they  be  iu  a  better 
coaditiati  if  their  witnesses  are  attach^,  and  brouglit  here  to  an- 
swer tot  a  contempt  of  the  process  of  this  court  ?  No  such  thing- 
tin  attachment  they  solicit,  docs  not  go  to  them  teslijicando^  to  bring 
them  in  to  give  testimony,  but  merely  to  receive  punishment  for  an 
alleged  contempt. 

The  only"  motion  they  can  make,  is  to  put  off  the  trial  for  some 
sufficient  and  legal  cause ;  if  they  make  that  point,  we  are  prepare^l 
to  meet  them ;  but  surely  the  court  will  not  put  off  the  cauac,  in 
order  to  wait  the  return  of  an  attachment,  to  be  issued  against  Mr. 
Madtsoa  and  the  other  gentlemen,  who  have  been  mentioned. 

Hqffnum,  If  the  question  is  to  take  this  shape,  I  am  ready  to 
iseet  It ;  but  at  present  we  hope  the  court  will,  at  any  rate,  grant  us 
a  siiort  delay  for  the  absent  witnesses  to  come  in.'  It  is  the  usual 
practice  of  the  court,  when  the  witnesses  do  not  appear  tfwton/er,  to 
postpone  the  trial  for  a  day  or  more :  this  is  what  I  should  request, 
as  it  is  probable  that  two  of  the  witnesses  may  reach  this  city  to- 
nonow.  Far  be  it  from  me,  to  postpone  this  trial  to  a  distant  day  : 
ny  only  and  sincere  wish  is,  that  it  may  come  to  issue  before  this 
cotut  rises ;  but  we  anxiousiy  hope' that  the  court,  from  motives  of 
justice  and  constitutional  right,  will  grant  us  the  compulsory  pro- 
cess to  bring  m  our  witnesses,  in  the  manner  already  requested. 
We  do  not  dispute  on  matter  of  form ;  when  our  witnesses  are  here, 
the  coartwill  command  their  testimony,  and  it  is  with  the  court  to 
enforce  their  attendance ;  but  we  shall  certainly  object  to  the  trial 
pfoceeding  at  this  moment- 

Sanford.  Do  you  mean  to  postpone  the  trial,  on  account  of  the 
absence  of  witnesses  ?    If  so,  it  might  be  cause  of  eternal  delay. 

Hoffman.  Not  so.  I  understand  that  two  of  the  witnesses  now 
absent,  will  be  here  to-morrow,  and  mention  it  as  a  sufficient  rea^ 
SOD  for  a  day's  (tostponement.  But  I  do  not  mean  to  commit  myself 
oo  the  .question,  whether  we  are  bound  to  proceed  to  trial  in  the 
absence  of  our  witnesses,  when  we  can  show  we  have  used  due  dili- 
gence. VVfien  that  question  is  raised,  I  shall  be  willing  to  meet  it, 
and  if  the  witnesses  should  now  come  into  court,  I  would  cheerfully 
aad  confidently  go  to  trial. 

P.  EdmLnU.  The  district  attorney  would  repel  with  disdam,  the 
idea  of  sheltering  himself  under  forms.  No,  please  your  honors,  he 
has  with  great  liberality  met  the  opposite  counsel,  and  I  fcei  myself 
impressed  with  iU  propriety.  The  objection  to  tlie  mode  of  pro- 
ceeding, on  the  part  of  the  defendant,  is  founded  in  great  soLdity  ; 
but  it  is  not  proper,  at  this  stage  of  the  business,  to  disclose  to  our 
■    antagonists  the  grounds  of  our  opinions.    "When  the  proceedings 
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1806. 
The  People 

V. 

Smiib. 


VEW-YORKy  take  their  proper  shape,  we  shall  have  no  objection  to  indulge  them 
in  any  proper  iDformation ;  till  then  they  will  not  be  answered  on 
irrelevant  matter ;  at  present  they  ought  to  confine  themselves  to  a 
motion  for  postponement,  if  postpdnement  is  their  object.  Wbeo 
that  is  decided  by  the  courts  we  will  proceed  with  them  to  discuss  the 
motion  for  an  attachment  against  the  secretary  of  state,  and  <fther 
officers  of  the  executive  government  of  the  union. 

PatersoNi  J.  informed  the  bar,  that  the  court  had  received  a> 
letter  from  Messrs.  Madison,  Dear  borne  and  B.  Smith,  informing^ 
that  they  would  not  be  able  to  attend.  The  letter  was  io  these 
words: 

«  To  the  Honourable  tKe  Judges  of  Hie  Circuit  Court  of  ike  District 

of  J^eW'  York. 

'<  We  have  been  summoned  to  appear,  on  the  14th  day  of  this 
month,  before  a  special  circuit  court  of  the.  United  Statues  for  the 
district  of  New-York,  to  testify  on  the  part  of  W  illiam  S.  Smith 
and  Samuel  G.  Ogden,  severally,  in  certain  issues  of  traverse  be- 
tween the  United  States  and  the  said  William  S.  Smith,  and  Sam- 
uel G.  Ogden.  Sensible  of  all  the  attention  due  to  the  writs  of 
subpoena  issued  in  these  cases,  it  is  with  regret  wc  have  to  state  to 
the  court,  that  the  president  of  the  United  States,  taking  into  view 
the  state  of  our  public  aifairs,  has  specially  signified  to  us  that  our 
official  duties  cannot,  consistently  therewith,  be  at  this  juncture 
dispensed  with.  The  courtt  we  trust,  will  be  pleased  to  accept  tlii* 
as  a  satisfactory  explanation  of  our  failure  to  give  the  personal  at- 
tendance required.  And  as  it  must  be  uncertain  whether,  at  any 
subsequent  period,  the  absence  of  heads  of  departments,  at  such 
a  distance  from  the  scene  of  their  official  duties,  may  not  equally 
happen  to  interfere  with  Uiem,  we  respectfully  submit,  whether  the 
object  of  the  parties  in  this  case  may  not  be  reconciled  with  public 
considerations  by  a  commission  issued,  with  the  consent  of  their 
counsel  and  tliat  of  the  district  attorney  of  the  United  States,  for 
the  purpose  of  taking,  in  that  mode,  our  respective  testimonies. 

We  have  the  honor  to  be 

With  tlie  greatest  respect. 

Your  most  obedient  servants* 

JAMES  MADISOIV. 
City  of  WaskiTigton,    \  H.  DEARBORNE. 


nth  of  July,  1006. 


R.  SMITH. 


The  court  also  mentioned  that  they  also  had  received  'a  letter 
from  Mr.  Jacob  Wagner,  and  one  from  Mr.  William  Thornton, 
%rliich  stated  that  they  could  not  attend.  That  the  letter  from  Mr. 
Wagner  covered  copies  of  a  correspondence  between  him  and 
Mr.  Golden,  by  which  it  appeared  that  Mr.  Wugner  had  offered  to 
give  his  deposition  in  writing,  if  it  could  be  taken  by  consent  on 
interrogatories. 

CoUlen  acknowledged  that  he  had  received  letters  from  the  above 
mentioned  gentlemen ;  and  said  that  these  letters  had  been  submit- 
ted to  the  counsel  concerned  for  llie  defendant,  who  had  agreed  in 
opinion,  that  they  could  not,  consistently  with  the  interest  of  their 
client,  dispense  with  the  attendance  of  these  witnesses,  or  consent 
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t»  re<5^ve  their  testimoiiy  is  the  wajr  it  had  been  offered.    Nor  did    N£W.YOBK» 
he  think  it  possible  that  the  court  would  suffer  either  the  letter,  1806* 

whiclk  had  been  read  from  Mr.  IMadiaoo  and  others,  or  those  referred      ^^r^/-*^,/ 
to  by  the  court*  to  have  any  iufluence  io  the  decision  of  the  quea-     j^^  People 
tion  th«n  before  them.     The  letter  from  the  heads  of  departments,  y,   ' 

written  by  order  of  the  president,  was  an  attempt  of  the  eiLecutive         Smith. 
to  interfere  with  the  judiciary,  which  no  doubt  the  court  would  in-  • 

di^nantly  repel. 

Patsrson,  J.  The  court  mcntioaed  these  letters,  to  show  that 
the  gentlemen  who  had  signed  them,  would  not  be  here  upon  the 
MibptBoas,  and  were  particularly  called  forth  by  what  had  fallen 
iwota  one  of  the  defendant's  counsel,  that  two  of  the  witnessei 
wonM  probably  be  here  to-morrow. 

TAZ.MADOE,  J.  Those  letters  are  not  to  determine  how  the  court 
sihall  act ;  their  decision  must  be  fonned  upon  other  ground.  Tliey 
we«e  mentioned,  as  I  conceive,  with  the  view  of  coDvincing  the 
ccmosel  that  none  of  the  gentlemen  who  have  signed  them  wiU  b^ 
hme  to-morrow. 

PATKAaoN,  J.  said  that  was  the  idea  he  meant  to  express. 
Cold&ii'  Oar  application  te  the  court  for  an  attachment,  the  dis- 
trict attorney  says  is  superseded  by  lus  motion  to  bring  on  the  triaL 
I  do  not  meao  to  enter  on  an  argument  on  this  point:  but  let  me 
iofona  him  that  he  misconceives  us  in  this  particular.  We  apply 
for  the  attachments  not  merely  to  bring  in  the  witnesses  to  answef 
for  their  contempt,  but  that  they  niay  be  brought  here  to  testify. 
We  have  no  partisdity  for  tkia  or  that  process,  nor  care  whether  the 
process  the  court  grants  to  us  be  callcid  an  attachment  or  any  thing 
else,  so  that  it  be  that  compulsory  process  wtiicb  the  conatitution 
and  laws  give  us  a  right  to  demand. 

Sanfinrd.  The  c<Hirt  will  please  to  dispose  of  the  question  as  to 
■a  dayVdelay  for  the  witnesses,  whose  attendance  is  expected  to-mor- 
row; but  as  to  the  question  of  attachment  it  ia  altogether  differ- 
ent. We  have  moved  to  bring  on  the  trial ;  to  defeat  this  motiooi 
Ibe  defendant  must  show  that  the  absent  witnesses- are  material  for 
his  defence  in  the  present  cause ;  and  I  would  ask  how  can  he  pos- 
sibly ahow  this  when  the  gentlemen,  whose  testimoay  is  required, 
were  all  at  Washington  when  the  military  expedition  wadset  oa 
foot,  an4  preparing  at  New- York  ?  What  possible  knowledge  of 
tiieir  own  could  they  have  of  tlieee  transactions  at  the  distance  of 
250  oules  ?  No  affidavit  in  common  form,  stating  the  materiaiity  of 
the  witnesses,  can  be  adnntted ;  they  must  show  the  special  grounds 
on  which  Uieir  testimony  can  operate  for  the  defendant ;  and  when 
this  shall  be  done,  the  court  will  judge  whether  the  special  matter 
vbich  may  be  disclosed  constHutes  a  sufficient  reason  for  postpoa- 
kag  the  trial. 

P.  Edu>ards  concurred  in  the  position  of  the  district  attorney^ 
and  required  of  the  defendant  to  show  the  special  ground  for  the 
application^  wherein  the  testimony  of  the  absent  gentlemen  waa 
material  to  bis  defence. 

Coiden.    That  is  lk>t  the  law,  as  we  have  hitherto  understood  it. 

I#  we  are  obliged  to  ofier  an.  affidavit,  we  conceive  it  tobe  sufficient 

in  the  first  instance,  to  declare  generally,  that  the  witnesses  are 

Bnaterial  without  s^peeifyiog  the  partiouhur  points  to  which  they  are 
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1V£W-T0BK>  to  testify,  and  that  without  them  our  olieot  cftnDot  safely  proceed  t» 

1806.  trial.  , 

s,^",^^^^^^         Paterbow,  J.    You  roust  offer  an  affidavit 9  and  must  show  in 

Th«  Peoola     ^^^^  respect  the  witnesses  arc  material.    The  facts  chariged  in  the 

y    ^       indictment  took  place,  and  are  laid  in  New- York ;  the  witnesses 

8m  ith.         Af®  admitted  to  hare  been  during  that  period  at  Washington.     The 

'         presumption  is,  therefore,  that  they  cannot  be  material,  and  tins 

■  presumption  most  be  removed  by  affidavit. 

Colden,  after  a  short  sileocci  during  which  the  counsel  on  both 
sides  had  conferre<l  together,  addressed  the  court.  The  counsel 
Imve  agreed  among  themsehres  that  the  cause  shall  go  off  till  to- 
morrow. To  which  the  counsel  for  the  prosecution  having  signified 
their  assent,  Coiden  then  said,  the  trial  being  disposed  of  for  the 
present,  I  now  move  on  the  documents  which  have  been  read,  that 
"^  an  attachment  be  issued  against  Mr.  Madison. 

Sanfard.  We  have  by  no  means  waived  the  priority  of  our  mo* 
tion  that  the  trial  may  proceed,  by  consenting  to  postp<nie  the  cause 
till  to-morrow.  When  the  court  shall  have  decided  that,  the  motion 
for  an  attachment  is  in  onier,  and  ire  shall  be  ready  to  aigue  it ;  but 
the  court  will  not  permit  our  first  question  to  be  supers^ed  by  the 
deference  we  have  paid  to  their  request. 

WcuhingUm  JIfnrton  said  the  counsel  for  the  defendant  had  no  ob- 
jection to  this  question  also  going  off  till  to-morrow,  and  then  ar- 
guing them  together. 

Coiden,  If  the  court  would  grant  us  the  attachment  to  day,  it 
would  be  a  gain  of  so  much  time,  as  the  trial  is  postponed  till  to- 
morrow. 

TAI.M ADOE,  J.  The  questions  of  bringing  on  the  trial,  and  of 
the  attachment,  are  certainly  distinct,  but  setting  the  first  aside  for 
the  moment  does  net  authorize  the  other  to  assume  its  place.  You 
cannot  have  your  motion  for  the  attachment  argued  before  it  is  de- 
termined whether  the  trial  shall  now  proceed. 

Coiden.  It  has  been  agreed  to  postpone  the  trial :  the  district 
attorney^  motion  then  being  disposed  of,  nothing  now  interferes 
with  our  motion  for  the  attaclunent. 

Patesson,  J.  The  conversation  is  extremely  desultory,  but  ge 
on  in  your  own  way* 

Coiden.  1  am  now  readj  to  open  the  argument  at  larje,  on  the 
motion  for  an  attachment,  u  the  court  will  (Sease  to  hear  loe.  But 
if  we  now  agree  to  postpone  this  alignment  till  to-morrow,  as  we 
have  the  preference  now,  we  trust  the  court  will  g^rant  it  to  us  then, 
and  bear  us  before  the  motion  to  bring  on  the  trial  is  renewed* 

Patesson  J.    Certainly  not 

Haruon,  Then  I  presume  we  are  to  give  up  the  idea  of  arg^iing 
the  motion  for  the  attachment  at  present,  as  the  trial  is  postponed 
by  accommodation. 

Talmadge,  J.  cThe  accommodation  has  been  granted,  for  the 
purpose  of  giving  time  for  the  arrival  of  some  absent  witnesses; 
this  throws  the  trial  off  for.  a  day,  but  it  cannot  give  to  the  defend- 
ant's counsel  the  privilege  of  haviog  the  second  motion  argued 
until  the  first  is  determined ;  the  first  question  still  retaina  its 
priority. 

P.  iktuxards.    When  the  attachment  is  argued,  we  sh^  not  take 
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the  groond  of  privflc^  for  the  ewmmiive  oiBoen  of  the  gfoven- 
meat.  I  know  tho  diatrict  attorney  would  diadain  to  vest  himself  on 
such  a  pretext.  We  shall  reqvira  of  the  defoodant  to  show  that 
tber  aie  material  witnesses,  by  affidavit  and  |»roof ;  if  they  cannot 
msike  4^t  this  point,  their  abdication  fails.  W*e  have  suffered  the 
trial  to  go  off  for  to-da^r ;  perhaps  the  other  motion  oaght  likewise 
Id  1»e  aospeaded,  especially  if  the  defendant  has  not  prepared  his 
aAdarit  on  which  the  motion  must  be  bottomed. 

KwjmtJB  Have  the  court  decided  that  the  motion  for  the  attach- 
■lent  should  not  be  heard  in  preference  to  the  qnestion  which  has 
been  postponed  till  to-morrow  ?  If  they  have  not,  I  would  ask  per- 
■BtassioD  to  suggest  one  circumstance  why  it  should  have  the  prece- 
dence. The  right  of  the  defendant  to  oonpulsor)'  piocess  to  bring 
im  his  witnesses,  is  not  only  giiarantf)od  by  the  constitution  and  the 
laws,  but  springs  from  the  necessity  of  the  furtherance  and  due 
administration  of  justice  in  all  well  regulated  governmeots,  and  if 
we  can  obtain  the  attachment  to  day  it  will  certainly  expedite  the 
UriaL 

P.  Sdwardif  ioterropting,  said,  the  court,  he  presumed,  intended 
Id  aocQOMnodate  the  counsel  on  both  sides,  with  the  postponement 
of  both  questions  till  to-morrow. 

Smi/brd,  understood  that  the  court  had  already  decided  on  that 
point,  by  dieclaring  that  the  public  pmseeutor  should  not  lose  the 
piecedenoe  of  his  motion,  to  bring  on  the  trial  by  the  delay  which 
had  been  accommodated,  and, he  insisted  upon  the  point  of  order. 

Emm^  did  not  imagine  the  oourt  had  decided  against  hearing 
the  argument  in  favour  of  the  motion  for  an  attachment.  He  un» 
decstood  the  trial  was  not  to  be  brought  on  tn«ton(er,  but  certainly 
that  was  not  to  postpone  the  rig^t  of  the  defendant,  to  have  his  mo- 
tion allowed* 

[At  this  moment  the  grand  juiy  came  into  court,  and  the  foreman 
informing  the  court  they  had  found  no  bills,  and  the  district  attor* 
Bey  decbring  he  had  nothing  to  lay  before  them ;  they  were  dii- 
charged  for  the  present] 

ESmui  ooosented  to  the  accommodation  on  the  condition  that  it 
4o  not  operate  to  the  injuTy  of  bis  client,  and  proposed  to  ofier  an 
affidavit,  proving  the  absent  witnesses  to  be  material  on  the  triat 
He  hoped  it  would  be  understood  that  the  trial  was  to  be  put  off  from 
day  to  day,  until  the  witnesses  came  in. 

PATsnsoif ,  J.  The  first  motion  will  have  the  priority  in  the  de- 
cision, bat  if  the  counsel  agree  they  may  argue  the  latter  proposi- 
tion first. 

Sanford*  We  pray  thedeceision  of  the  court  as  to  the  mode  of 
froceediog. 

f ,  J.    I  am  willing  to  hear  the  avguments  on  both  points, 


and  I  do  not  care  which  is  argued  first,  but  1  do  nqt  mean  to  decide 
•ilber  until  both  are  gone  through. 

Talmadgs,  J.    The  first  motion  will  have  the  first  decision. 

Pi|rEBsoM,  J.  You  make  all  the  difficulty  out  of  a  mere  matter 
of  form.  If  you  aigne  the  motion  for  an  attachment  to-day,  no 
opinion  will  be  given  until  the  court  have  decided  upon  the  motion 
for  bringing  on  the  trial.  Let  them  go  hand  in  hand,  and  the  court 
will  take  caw  that  neither  party  shall  be  caught  or  entangled  in  the 
netofformw 
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JfEW-YOW,       It  was  then  agreed  by  the  ccmosel  cm  both  sides,  Ihat  the  two 
1806.  questions  should  be  aii^ed  togpother  to-morrow. 

v^^>^N/^-^^  Adjourned,  till  ten  o'clock  to-morrow. 

The  People  *      Tuesdayy  July  iSih,  l806.-*-Pre8ent  Judges  Patebsok  and  Tal- 

/  V.  HADGS. 

SeiUb.  Coiden  made  a  brief  recapitulation  of  the  course  of  prooeediofs  of 

J  yesterday,  and  then  offered  the  following  affidavit  of  Wm.  &«  Smitli : 

— viz. 

•A^-Fbrfe,  «.  WilliaiB  S.  Smith,  the  defendant  in  the  abov« 
cause,  being  d«4y  sworn,  says  that  James  Madison,  of  the  city  of 
liVashington,  Robert  Smith,  of  the  same  place,  Jacob  Wagner,  of 
the  same  place,  and  William  Thornton,  of  the  samo  place,  are  ma« 
teriai  witnesses  for  him  the  deponent,  oa  the  trial  of  this  indictment, 
as  this  deponent  is  advised  by  his  counsel,  and  verily  believes  to  be 
true,  and  that  he  cannot  safely  proceed  ro  trial  of  the  said  indict* 
ment  without  the  testimony  of  the  said  James  Madison,  Robert 
Bmith,  Jacob  Wagner,  and  William  Thornton,  and  that  they  have 
^  been  regularly  subpoenaed  to  attend  at  this  court}  on  the  fourteenth 

day  of  July  instant,  to  testify  in  behalf  of  tliis  deponent,  on  the  said 
trial,  and  have  not  appeared  in  the  said  subpoenas,  nor  ha«h  either 
of  them  appeared  :  and  this  deponent  farther  saith,  that  he  hop€?s 
laid  expects  to  be  able  to  prove  by  the  testimony  of  the  said  witt 
nesees  that  the  expedition  anu  enterprise  to  which  the  said  indict* 
ment  relates,  was  begun,  prepared,  and  set  on  foot  with  the  know- 
ledge and  approbation  of  the  president  of  the  United  States,  and 
with  the  knowledge  and  approbation  of  the  secretary  of  stale  of  tho 
United  States;  and  the  deponent  farther  saith,  that  be  hopes  and 
expects  to  be  able  to  prove  by  the  testimony  of  the  said  witnesses, 
ttiat  if  he  had  any  concern  in  the  said  expedition  and  enterprise,  it 
was  with  the  approbation  of  the  president  of  the  United  lltates,  and 
the  said  secretary  of  state ;  and  the  deponent  farther  saith  that  he 
is  informed  and  doth  verily  believe,  and  hopes,  and  expects  to  be 
able  to  prove  by  the  testimony  of  the  said  witnesses,  that  the  prose- 
cution against  him  for  the  said  offences,  charsred  in  the  said)  indict- 
ment, was  commenced  and  prosecuted  by  order  of  the  president  of 
the  United  States ;  and  the  deponent  farther  saith,  that  he  has  been 
Informed,  and  doth  verily  believe,  that  the  said  J  nixies  Madison  and 
Robert  Smith  are  prevented  from  attending  by  the  onlers  or  intei^ 
positions  of  the  president  of  the  United  St&tes-^and  farther  this  de« 
ponent  saitti  not. 

(Signed)  W.S.SMITH. 

Colden  proceeded.  The  present  application  is  to  put  off  the 
cause  on  account  of  the  absence  of  witnesses  whose  testimony  the 
defendant  alleges  is  material  for  his  defence,  and  who  have  diso- 
beyed the  ordinary  process  of  the  court.  In  compliance  with  the 
intimation  from  the  bench  yesterday,  the  defendant  has  disclosed, 
by  the  affidavit  which  I  have  just  read,  the  points  to  which  he  ex- 
pects the  witnesses  who  have  been  summoned  will  testify. 

If  the  court  cannot,  or  win  not  issue  compulsory  process  to  bring 
in  the  witnesses  who  are  the  ol^cts  of  this  application,  then  the 
cause  will  not  be  postponed.        ^ 

Ch*  if  it  appears  to  the  court  that  the  matter  discldsed  by  the  affi- 
davit might  not  be  given  ia  evidenee  if  the  witnesses  were  now 
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h(^jw,  tbesi  i^e  cannot  expect  that  onr  motion  wiil  be  snocenftil.    {^W-TOBK, 
Far  it  wonld  be  absurd  to  sappose  tbat  the  court  will  postpone  tlie  1906. 

trial  on  account  of  the  absence  of  WitneMes  whom  thej  cannot  v^^^v**^/ 
Gompel  to  appear;  and  of  whose  voluntary  attendance  there  is  too  xi,^  People 
nnich  reason  to  despair ;  or  on  account  of  the  absence  of  witnesses  v. 

who,  if  they  were  before  the  court,  could  not  be  heard  on  the  trial.         SniHIi. 
It  is  the^fore  my  business  to  show  that  the  court  can  issue  com-  , 

pfulaory  process  affainst  those  persons  who  have  disregarded  the 
smbpcenas.  And  secondly,  that  this  process  ought  to  issue*  because 
their  testimony,  as  it  is  disclosed  by  the  affidavit,  would  be  ma- 
terial. 

if  the  witnesses  who  have  been  summoned,  stand  on  the  same 
level  with  their  fellow  citizens ;  if  there  be  not  something  in  their 
bJgli  offices  to  raise  them  above  those  laws  which  are  above  the  rest 
ef  the  community ;  then  there  can  be  no  doubt  bat  that  they  are 
subject  to  that  provision  of  tlte  cohfistitution,  which  in  its  terms 
secfxn  to  pay  no  respect  to  official  dignity  or  station ;  but,  as  it  ap- 
pears to  me,  giTes  the  accused  a  right  lo  demand  compulsory  pro- 
cess against  any  man  whose  testimony  he  may  deem  necessary  to 
make  his  innocence  appear.     I  shall  not,  however,  enlarge  on  the  ' 

powers  of  the  court  in  ordinary  cases,  to  issue  the  process  for 
which  we  now  apply.  I  shall  be  content  to  repose  on  the  articles 
of  the  constitution  and  the  laws  of  the  United  States  to  which  I 
referred  yestei^ay. 

I  proceed  to  inquire  whether  Mr.  Madison  and  the  other  heads 
of  departments  have  offered  a  sufficient  excuse  for  their  disobedi- 
ence to  the  process  of  the  court,  by  saying  they  are  members  of 
the  eioecutive  government — ^wbether  these  dignified  sounds  elevate 
them  above  the  constitution  and  laws. 

The  general  rule  is  that  all  persons  are  bound  to  give  testimony. 
I  have  no  book  from  which  to  read  this  rule ;  but  I  think  it  is  writ- 
ten by  the  finger  of  Qod  on  the  heart  of  every  man.  True  it  is 
tbat  the  necessities  of  society  have  introduced  one  exception,  and 
hot  one:  and  that  is  where  a  person  in  the  capacity  of  counsellor 
or  attorney,  represents  another.  This  exception  is  most  strictly 
ooafined  to  this  relationship.  No  obligations  of  secrecy  or  confi- 
dence however  sacred  ;  no  connections  of  blood  or  ties  of  friend- 
ship can  interpose  in  the  administration  of  justice :  If  they  could, 
a  Hmsei  would  not  have  perished  by  the  hands  of  the  executioner, 
or  England  haino  been  indelibly  stained  with  the  blood  of  a  Sidney. 
In  the  case  of  the  dutchess  of  Kingston  (11  State  Trials,  246.)  for 
bigamy,  sir  Caesar  Hawkins  was  called  to  prove  that  he  had  deliver- 
ed the  datchess  of  a  chUd.  He  attempted  to  excuse  himself  from 
giving  testimony  on  the  ground  of  professional  confidence ;  but  the 
court  wrung  from  bim  his  secret.  And  in  the  same  case  lord  Bar- 
riogton  in  vain  implored  to  be  excused  from  giving  testimony 
against  the  accused,  as  all  he  knew  bad  been  imparted  to  him  in 
the  confidence  of  friendship.  A  Roman  Catholic  priest  has  been 
eoropelled  to  disckise  the  communications  of  his  penitent  in  his  re* 
ligious  capacity  of  confessor.  (2  Atk.  524.) 

I  do  not  expect  to  bear  the  counsel  for  the  prosecution  contend, 
aAer  this,  that  any  obligations  of  confidence  interpsse  to  shield  the  ^ 

dMaolting  witnesses  from  the  process  which  in  (he  name  of  the  con- 
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1806.  who  are  opposed  to  us  tnesD  to  say  that  there  is  any  things  in  the 

K^'s/'^^      official  dignity  with  which  the  witnesses  are  clothed  which  saves 

The  People     them  from  the  operation  of  the  laws.    The  peers  of  England  have 

V.  not  thought  that  their  titles  or  stations  affi>rded  them  any  such  ex* 

Sniih.  eroption.    And  even  tbe  king  of  that  country,  who  claims  his  title 

by  divine  right,  has  yielded  to  the  obvioas  moral  obligation  of  giv- 

^  ing  his  testimony  when  the  administration  of  justice  rendered  it 

necessary.   (I  Salk.  278.  2  Hawk.  152.  Hob.  213.)     Indeed,  if  it 

were  necessary  to  produce  authorities  on  this  point,  we  might  go 

Tory  far  back  and  show  that  t lie  kings  of  Judea  have  witnessed  and 

been  witnessed  against.     Seld.  1521.  1526.  Wilk.  edition. 

.  But  it  may  be  said  that  there  are  certain  political  motives  which 

should  induce  tbe  court  to  excuse  the  secretary  of  state  and  other 

heads  of  departments  from  giving  testimony.     That  were  they  to 

be  examined  as  witnesses  they  might  disclose  state  secrets ! 

If  I  were  to  admit  that  there ^are  certain  secrets  between  the 
president  and  his^sccretancs  which  they  would  not  wish  to  disclose, 
(and  1  have  no  doubt  there  are  many  such)  or  which  ought  not  to 
be  disclosed ;  still  the  witnesses  who  have  been  duly  summoned 
*  owe  obedience  to  the  process  of  the  court;  tbey  must  appear  and 
be  sworn,  and  when  on  their  oaths,  they  may  avail  tbemsdres  of 
this  excuse  if  questions  are  put  to  tbem  which  they  ought  not  to 
answer.  Bnt  the  court  must  judge  and  not  the  witnesses,  whethec 
they  shaflor  shall  not  answer.  Much  less  shall  tbe  witnesses  be  al- 
lowed to  determine  for  themselves  whether  they  will  be  obedient 
to  a  mandate  of  the  judicial  authority.  Such  was  the  determina- 
tion of  the  supreme  court  of  the  United  States  in  the  case  of  Man-' 
bry  against  Madison.     Crancb^  Reports,  137. 

But  thte  dreadful  inconvenience  to  the  gentlemen  themselires  and 
tbe  injury  to  our  national  affairs,  that  may  result  from  tbe  court'ft 
exercising  a  power  to  pall  on  pur  great  men  as  witnesses,  has  been 
suggested.  lo  the  case  I  have  mentioned  of  Maubry  against  Madi- 
son, Mr.  Lincoln  took  precisely  these  grounds.  Yet  in  that  case 
tbe  court  would  not  grant  him  a  moment's  time  to  consider  whether 
he  would  or  would  not  be  sworn,  although  they  had  no  objection 
th^t  k^  should  have  time  to  consider  what  he  would  or  ought  to  an- 
swer. 

Before  I  quit  this  point  I  will  pray  leare  to  refer  the  court  to  one 
other  case  which  has  occurred  in  our  own  courts :  I  mean  the  case 
of  the  United  States  against  Thomas  Cooper.  And  although  I 
should  he  sorry  to  find  that  case  received  as  law  in  all  its  points, 
because  I  tliink  there  are  in  it  some  determinations  against  the  de- 
fendant too  severe  and  rigorous ;  yet  it  wilt  show  that  the  question 
nnder  consideration  is  not  a  novel  one.  Mr.  Cooper  calls  as  wit- 
nesses several  members  of  the  national  legislature  and  officers  of 
the  executive  government— Judge  Chase  permits sobposnas  to  issue 
against  them — ^Judge  Peters  indeed  objects  to  the  members  of  the 
legislature  being  subpcenaed,  on  acscount  of  a  supposed  privilege 
attached  to  them  as  members  of  tbe  congress  then  in  session,  and 
therefore  he  thougiit  the  process  could  not  be  enforced,  and  tljat 
tbe  court  ought  not  to  issue  a  process  to  which  they  could  not  com- 
fel  obedience.    But  an  ebjeotion  on  aooouat  of  official  station  or 
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^if^tyy  or  OQ  accoant  of  execntiFe  confidence  is  not  even  tf/ottghl  NEW-TORIC, 
of:  Such  extraordinarj  objectioos  are  reserved  for  this  very  extra-  1806. 

ordinary  prosecution.    In  the  event,  Mr.  Cooper's  witnesses  ap»      \^>^<^/ 
peared  in  court  and  offisred  to  be  examined.  jli^  People 

If,  faonrever,  the  exemption  in  the  present  case  should  be  sup-  v. 

poscsd  to  extend  to  the  heads  of  departments,  I  presume  it  will  not         Smitfa* 
beoooteoded  that  it  extends  likewise  to  Messrs.  Thornton  and  ' 

Warner,  who  are  admitted  to  be  only  clerks  in  the  offices.    If  one 
derk  is  entitled  to  this  privilege,  so  is  every  other,  on  the  ground 
of  being  an  executive  agent.     Suppose  a  case  of  treason  or  mur- 
der :   would  the  court  admit  of  such  an  apology  for  refusing  to  the 
person  indicted  compulsory  process  ?    It  is  monstrous  to  suppose 
that  tfaej  would.  Why  then  should  it  be  refused  to  us  in  the  present 
ease ;  is  the  punishment  to  which  the  defendant  is  obnoxious  of  sd 
trifling  a  nature,  as  to  ri^:der  his  conviction  or  acquittal  a  matter 
of  indifference  ?  No,  sirs,  the  defendant  is  exposed  to  punishment 
extremely  severe  ;  Ue  is  subjected  to  a  penalty  of  great  amount, 
and  to  imprisonment  in  the  common  Bridewell^  among  the  vilest 
feSoDS  who  are  separated  from  the  community.  Shall  he  be  exposed 
to  all  ihis,  deprived  of  that  shield  which  will  cover  him  from  this 
ungeneftMis  attack  ?  for  the  testimony  we  have  sought,  axid  which 
the  court  can  furnish,  will  be  to  us  that  shield  of  defence. 

Will  it  be  adii(!iitted  as  an  excuse,  that  the  gentlemen  cannot  at^^ 
tend  at  this  time  because  the  affairs  of  the  nation  rest  upon  their 
shmildera?  But  it  is  intimated  in  their  letter^  that  their  official  em- 
ployments will  always  interfere  whenever  the  defendant  may  re* 
qaire  them  as  witiiesses :  in  that  case  we  cannot  issue  an  attach- 
ment eitlier  now  or  hereafter.  Yet  it  is  no  uncommon  thing  to  find 
these  gentlemen  absenting  themselves  from  the  seat  of  government 
kft  months  at  a  time,  for  their  own  pleasure  or  business.  It  is  bard 
indeed  that  they  cannot  devote  a  few  days  to  the  fate  of  a  fellow*- 
citizea. 

I  hambly  hope  that  I  have  satisjfied  the  courlftthat  they  have  pow- 
er to  issue  the  process  we  pray  for,  and  that  no  sufficient  excuse 
has  been  or  can  be  offered  for  disobeying  the  subpoenas,  and  that 
therefore  the  attachment  ought  to  be  granted  ;  if  not  for  the  pur« 
pose  of  bringing  in  the  witnesses  to  testify,  which  is  now  our  object, 
at  least  1  think  the  court  will  be  of  opinion  that  they  ought  to  com- 
pel the  witnesses  to  appear  and  answer  the  contempt. 

I  now  proceed  to  inquire  whether  the  testimony  which  we  expect 
to  abts^in  from  these  witnesses  may  not  be  given  in  evidence^  whea 
the  defendant  is  on  his  trial. 

And  here  we  may  say  it  may  be  given  in  evidence  either  in  mitiga- 
tion of  the  punishment,  or  as  a  justification.  If  not  as  a  justification* 
certainly  we  shall  be  allowed  to  offer  it  in  mitigation ;  and  the  pro* 
per  time  to  offer  it  in  mitigation  is  on  the  trial.  There  is  no  doubt 
hut  that  circumstances  iu  mitigation  may  be  offered  to  the  court 
after  the  verdict  If  a  defendant  is  so  fortunate  as  to  be  able  to  ob- 
tain such  testimony  after  he  has  been  pronounced  guilty  by  the 
joiy,  the  court  wiU  undoubtedly  listen  to  it.  But  the  laws  <k>  not 
put  it  in  the  power  of  a  defendant  to  compel  a  witness  to  appear  and 
t««tify  in  his  behalf  unless  it  be  on  the  trial  of  the  issue* 

It  is  as  much  the  right  of  the  accused  to  lay  before  the  coort  tes- 
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timonjr  wbicb  may  tend  to  ligfbten  his  punishment,  as  it  is  to  offer 
testimony  that  will  entirely  exculpate  him.  Is  it  not  as  unjust  and 
unreasonable  that  a  defendant  should  be  subject  to  three  years^  im- 
prisonment when  he  can  show  that  he  ought  not  to  sniQfer  three 
days^  confinement,  as  it  is  that  he  should  be  conricted  when  he  is  not 
guilty  ?  If,  therefore,  there  is  no  other  mode  of  obtaining  the  miti- 
gatory testimony  but  by  the  witness  appearing  upon  the  trial,  the 
court  will  oblige  him  then  to  appear.  Let  us  aski  has  the  law  pro- 
vided ary  means  by  which  the  defendant  can  compel  a  witness  to 
give  an  extra  judicial  deposition  in  any  criminal  case ;  or  is  there 
any  process  by  which  the  defendant  can  compel  a  witness  to  appear 
in  court  after  the  trial  ?  We  answer  with  confidence  that  there  is 
none.  Soch  a  thing  has  never  been  heard  of,  and  the  counsel  for 
the  prosecation,  we  are  certain,  cannot  ^int  out  to  us  any  means 
by  which  we  may  oblige  a  witness  to  give  the  testimony  we  expect, 
if  the  court  should  say  they  would  hear  it  after  the  trial.  It  is  true, 
indeed,  where  witnesses  have  voluntarily  made  affidavits  of  thisna* 
lure,  the  courts  have  received  them  after  the  issue  has  been  deci- 
ded. But  can  a  matter  of  this  importance  to  the  accused  depend 
on  the  mere  will  and  pleasure  of  another  ?  Every  notion  of  justice 
is  opposed  to  snch  an  idea.  And  if  there  be  no  certain  mode  of  ob- 
taining this  testimony  but  by  examination  of  the  witness  on  the  trial, 
the  court  will  oblige  him  to  appear.  We  are,  however,'not  without 
authority  on  this  subject.  In  the  case  of  the  e^rl  of  Ai^lesea,  in- 
dicted for  a  misdemeanor,  reported  in  9  State  Trials,  305.  it  was  ex- 
pressly decided  that  circumstances  in  aggravation  of  the  defendants 
oflencc  might  be  given  in  evidence  on  the  trial.  Now  if  circum- 
stances in  aggravation  may  be  offered  on  the.trial  of  the  issue,  afor^ 
iioriy  it  must  be  lawful  to  give  in  evidence  circumstances  of  mitiga- 
tion. For,  as  it  is  better  that  a  guilty  person  should  escape  punish- 
ment rather  than  that  an  innocent  one  should  suffer  unmeritedly  ; 
so  it  is  better  that  a  guilty  defendant  should  escape  with  too  light  a 
punishment  rather  fhan  that  he  should  suffer  more  than  he  deserves. 
This  case  of  the  earl  of  Anglesea  is  a  very  strong  one  in  our  favour : 
the  point  now  before  the  court  was  there  debated  and  received  a 
decision  which  supports  the  principles  for  which  we  now  contend. 
So  in  many  instances  have  the  courts  allowed  a  defendant  to  give 
evidence  of  character,  where  the  character  of  the  defendant  couM 
have  nothing  to  do  with  his  guilt  or  innocence :  M'Nally,  320.  323, 
&c.  But  we  may  appeal  to  universal  practice  on  this  subject.  Is 
there  a  lawyer  who  hears  me  that  will  say  he  ever  knew  testimony 
of  this  kind  refused  by  a  court  on  a  trial  ?  and  is  it  not  admitted  every 
day  ?  I  hope,  therefore,  the  court  will  say  that  although  we  may 
only  offer  this  testimony  in  mitigation  ;  yet  the  witnesses  must  be 
compelled  to  come  here  and  give  us  the  benefit  of  it. 

We,  however,  go  farther,  and  offer  this  testimony  not  merely  as 
mitigatory,  but  as  relevant  to  tlie  issue,  and  as  a  complete  justifica- 
tion of  the  acts  with  which  the  defendant  is  charged.  We  say  by 
the  affidavit  that  the  witnesses  will  prove  that  what  the  defendant 
did,  he  did  with  the  knowledge,  consent  and  approbation  of  the  pre- 
sident of  the  United  States :  and  if  they  do  prove  this  the  defendant 
must  be  acquitted.  * 

Let  us  suppose  that  we  could  prove  that  the  acts  cbai^^^ed  against 
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the  defeodaDt,  were  done  by  the  eKfiress  order  of  the  metident  of    NEW-TORK, 
the  United  States ;  would  not  such  an  order  be  a  complete  justifi-  1806. 

cation  ?  That  the  president  might  hare  authoritj  to  gire  such  an  s^r\r^^ 
Oder,  cannot  be  questioned.  Congress  have  the  power  of  declar-  x^^  Peopte 
tn^  war ;  and  wb^n  that  is  done,  the  president  is  to  act  under  it,  t. 

and  maj  authorize  any  railitar}'  or  )i06tile  measures  against  the  ene-         Snilh. 
xnj.     If  it  be  said  thai  there  Was  no  declaration  by  congress,  it  is  - 

rafficient  for  us  to  answer  that  there  might  have  been.  The  con- 
stitution does  not  require  that  a  declaration  of  war  should  be  made 
public  ;  it  would  be  absurd  to  suppose  tliat  it  did,  and  that  thereby 
the  executive  of  this  country  was  to  be  deprived  of  all  chance  of 
taking  an  enemy  by  surprise,  or  of  the  advantages  of  secret  mea- 
sures of  defence  or  offence.  It  is  well  known,  that  at  the  time  ger 
oeral  Miranda^  expedition  was  set  on  foot,  congress  was  sitting 
with  closed  doors,  and  might  have,  nay,  it  was  universally  believed 
tiat  they  had,  declared  war  8|;ainst  Spain.  If  they  had  done  so,  the 
president  would  have  had  constitutional  autliority  to  sanction  the 
acts  for  which  the  defendant  is  now  to  answer ;  and  will  it  be  said 
that  the  individual  acting  under  the  oider  or  sanction  of  the  chief 
magistrate  of  the  country,  who  might  have  had  authority  to  give 
that  sanction,  shall  be  answerable  criminally  for  what  he  has  done 
pnnoant  to  that  order  ?  Must  he  inquire  whether  the  chief  magis- 
trate was  or  was  not  authorized  to  give  the  order,  and  must  the  de- 
fendant be  punished  if  it  turns  out  that  the  president  has  acted  ille- 
gally ?  No;  it  would  be  an  oppressive  and  tyrannical  doctrine  to 
say  the  defendant  m^y  be  charged  with  a  crime  under  such  circum- 
stances. The  defendant  had  only  to  inquire  whether  the  president 
gave  him  an  order  which  might  be  witliio  the  scope  and  limits  of 
his  constitutional  functions,  and  if  it  was  so,  the  defendant  cannot 
be  panished  for  his  obedience.  I  w411  not  take  up  the  time  of  the 
court  longer  on  this  part  of  the  subject,  or  detain  it  with  any  argu- 
ment to  show  that  when  we  have  proved  that  the  defendant  acted 
with  the  knowledge,  consent,  and  approbation  of  the  president  of 
tile  United  States,  it  must  be  equivalent  to  proving  ttiat  he  acted 
QBder  an  express  order. 

But  let  us  suppose  that  the  testimony  we  offer  would  not  make 
oat  a  justification  according  to  the  strict  legal  acceptation  of  that 
term,  stiU  we  say  it  would  form  such  an  excuse  for  the  defendant  as 
wtmki  entitle  him  to  a  verdict  of  acquittal. 

If  the  defendant  can  satisfy  the  jury  by  the  testimony  of  the  wit- 
nesses whom  he  now  calls,  that  he  had  no  intention  to  disobey  the 
lawsi  but  on  the  contrary  that  he  thought,  and  had  reason  to  think, 
that  his  conduct  was  sanctioned  by  their  authority ;  and  that  he 
would  merit  the  approbation  of  his  government,  and  the  applause 
ef  his  countrymen,  he  will  not,  he  ought  not  to  be  convicted. 

Where  there  is  no  intent  to  do  wrong,  there  can  be  no  crime. 
This  is  a  principle  not  derived  to  us  from  tradition  or  record  ;  it  is 
in  the  heart  of  every  man,  is  imbibed  with  our  reason,  and  cannot 
be  obliterated  whUe  a  sense  of  justice,  or  knowledge  of  nght  and 

wrong  is  retained.  .     .  ^    ^         i-    vi    *     n 

1  expect  to  hear  itsaid/that^f  this  principle  be  applicable  to  all 

cases,  then  an  ignorance  oi  the  law  will  always  be  an  excuse  for 

an  offence.    Sir,  I  say  it  will  be  so  whenever  a  defendant  may  have 

Vol.  III.  16 
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N£W-TORKy   it  in  bis  power,  clearly  to  denxmstipte  that  he  was  ignoraDt.    As  if 
1806.  a  law  tbonld  this  day  be  passed  at  Washington  ajf^inst  the  expor- 

y^r>^^.^^      tation  of  arms,  and  a  person  to-morrow,  before  he  could  possibly 
The  People     bare  knowledge  of  the  existence  of  such  a  law,  should  make  a 
y^  '         shipment  contrary  to  the  prohibition.    I  say  no  jury  on  earth  would 
8bi  ih.         convict  a  defendant  under  such  circumstances.     No  court  on  earth 
..__^,_^^^   would  tell  a  jury,  that  in  such  a  case,  they  ought  to  convict.    But 
as  it  may,  in  many  cases,  be  impossible  to  prove  on  a  defendant 
a  knowledge  of  the  law,  he  is  very  wisely  charged  with  it.     in  the 
fir^t  instance,  it  ia  always  to  be  presumed  that  every  citizen  is  ac- 
quainted with  the  laws  of  his  country,  and  that  presumption  must 
stand  against  him  till  it  is  destroyed  by  decisive  and  irrefragable 
proofs. 

And  so  it  is  also  with  respect  to  the  intent  If  an  offence  is  com- 
mitted against  the  laws,  it  is  to  be  presumed  that  there  was  an  in- 
tent to  offend  until  the  contrary  appear.  But  when  that  does  ap- 
pear, the  presumption  is  destroyed,  and  the  accused  is  exculpated. 
The  testimony  we  would  ofier,  may  then  be  heard  if  only  for  this 
purpose,  if  only  to  take  away  that  presumption  of  criminal  intent, 
which  the  law  very  wisely  and  necessarily  raises  against  the  defen- 
dant. 

But  whether  this  testimony  may  be  a  justification  or  excuse,  it 
ought  to  be  submitted  to  the  jury.  They  are  the  judges  of  the  law, 
and  the  fact.  And  all  the  facts  ought  to  be  brought  before  tbem, 
that  they  may  apply  the  law.  I  do  not  mean  by  this  that  a  party  is 
to  be  at  liberty  to  offer  any  sort  of  testimony  that  he  may  please, 
but  he  has  an  unquestionable  right  to  submit  to  the  jury  every  fact 
that  has  any  relation  to  the  crime  with  which  he  is  charged. 

There  is  another  ground,  also,  on  which  tlie  jury  ought  to  be 
permitted  to  hear  this  testimony.  It  has  become  a  practice  for 
jurors  to  recommend  a  convict  to  the  mercy  of  the  court,  whet« 
they  think  he  deserves  it.  This  practice  is  sanctioned  by  so  many 
instances,  and  by  such  a  length  of  time,  that  it  may  now  be  con- 
sidered as  a  right,  and  if  it  be  so,  then  certainly  the  jury  ought  to 
have  every  circumstance  before  them,  which  will  assist  them  to  de- 
termine whether  they  will  recommend  or  not. 

It  may  be  proper,  in  order  that  the  court  may  see  the  full  appli- 
cability of  the  testimony  we  expect  from  the  witnesses  who  have 
been  subpoenaed,  that  I  should  mention  the  other  testimony  that  we 
expect  to  offer  in  connection  with  it.  We  shall  show  from  the 
journals  of  congress,  when  their  secret  sessions  began,  and  how 
long  it  continued.  We  shall  prove  that  it  was  universally  believed 
that  congrress  had  secretly  passed  an  act  for  goingto  war  with  Spain. 
We  shall  read  the  president's  message  at  the  opening  of  the  last 
congress,  and  a  variety  of  documents  communicated  by  him,  on 
the  sixth  of  December.  And  we  shall  then,  from  proving  the  no- 
toriety of  the  preparations  for  general  Miranda's  expedition  as  w6U 
here  as  at  Washington,  and  by  a  variety  of  other  circumstantial 
testimony,  bring  home  to  the  president  the  knowledge  we  impute 
to  him. 

Thus,  may  it  please  the  court,  I  have  endeavoured  to  establish 
the  power  of  the  court  to  issue  the  process  for  which  we  ask,  and 
to  show  tliat  the  gentlemen  who  have  been  subpcenaed,  are  not  ex- 
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empt  from  the  process  on  account  of  their  official  diffoityr  or  ex-   NEW-TORK, 
cssed  from  obeying^  the  subpoenas,  on  the  gTDund  of  their  being  J806. 

confidential  executire  agents.  I  ha^e  attempted  to  show  that  the  v^^s/^^^ 
testimony  which  these  witnesses  would  afford  us,  would  be  material  •[^^  Peode 
either  in  mitigation  or  exculpation,  and  that  in  either  case  it  must  y,  ^^ 

be  gi^en  in  eyidence  on  the  trial.    I  too  plainly  perceire  how  much        Smith. 
I  bare  left  undone.    But  it  is  my  province  only  to  open  this  argu-  ....^.i^..... 
ment.  ' 

I  am  happy  that  I  am  to  be  followed  by  counsel  who  will  not  fail 
to  supply  my  omissions. 

Boffinan,  If  I  am  not  precluded  by  the  intimation  of  the  court 
yesterday,  that  it  was  necessary  to  disclose,  by  affidavit,  the  .fticts  in- 
tended to  be  established  by  the  absent  witnesses,  1  solicit  permission  . 
to  submit  some  remarks,  tending  to  show  that  the  general  affidavit ' 
ought  to  be  received  as  sufficient  for  the  postponement  ai  the  trial. 
With  all  possible  respect,  I  suggest,  that  the  defendant's  counsel 
were  not  heard  on  this  question,  and  I  hoj>e  I  may  consider  the  inti- 
matioD  not  as  a  fixed  or  deliberate  opinion  of  the  court. 

PatxRson,  J.  You  are  too  late.  The  question  is  already  de- 
cided. 

Hoffman.  I  proceed  then  to  add  to  the  opening  aigument, 
and  shall  limit  my  observations  chiefly  to  the  materiality  of  the  testi- 
mony ;  for  as  it  respects  the  right  to  an  attachment,  the  principles 
on  which  we  rely  have  been  fully  and  ably  stated.  I,  however^ 
beg  leave  to  read  an  additional  authority,  in  support  of  the  general 
scope  of  the  aigument  used  by  my  associate  counsel. 

In  1  M^Nally's  Rules  of  Evidence,  255,  it  is  decided,  <<  that  the 
claim  of  exemption  from  giving  evidence,  is  scrutinized  with  a  jea- 
lous eye,  and  the  person  relying  on  it,  must  establish  his  right  by 
showing  a  positive  law,  or  express  authority.*'  The  master  of  the 
ioIISy  Sir  Michael  Smith,  adds,  *'  it  was  the  undoubted  legal  consti- 
tutional right  of  every  subject  of  the  realm,  who  has  a  cause  depend- 
ingi  to  call  upon  a  fellow  subject  to  testify  what  he  may  know  of  the 
matters  in  issue.  And  every  man  is  bound  to  make  the  discovety, 
unless  specially  exempted  and  protected  by  law.^ 

The  general  proposition,  which  I  shall  endeavour  to  maintain,  is, 
that  the  testimony  of  Mr.  Madison  and  the  other  witnesses  named 
in  the  affidavit,  is  material  to  CoL  Smith  in  his  defence  of  the  pre- 
sent prosecution.  It  is  material,  as  matter  of  excuse  or  justifica- 
tion ;  bnt  if  not  strictly  as  matter  of  justification,  then  as  evidence  to 
inform  the  judgement  of  the  court,  m  the  exercise  of  its  discretion, 
in  inflicting  the  punishment  Before  I  enlarge  on  these  points,  I 
remark,  that  it  is  sufficient  for  our  purpose,  to  suppose  a  state  of 
things  between  this  country  and  Spain,  where  the  assent  and  appro- 
bation of  the  executive  of  the  United  States,  would  justify  the  expe- 
dition charged  in  the  indictment ;  for  if  there  can  Ji)e  such  a  case, 
the  advice  of  the  counsel,  as  stated  in  the  affidavit,  must  be  pre- 
sumed to  apply  thereto;  unless,  therefore,  it  shall  appear  negatively 

to  the  court,  that  the  prosecution  or  defence  can  assume  no  shape,  ., 

where  the  testimony  required  will  be  important,  they  will  not  refuse  !| 

to  postpone  the  trial.    It  certainly  is  not  necessary  for  the  defend-  ] 

ant  to  disclose  by  affidavit,  the  precise  use  intended  to  be  made  of 
the  evidence.     We  are  not  bound  to  unfold  our  entire  defence  to 
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JNEW-TOiUC^    tbe  pHblic  prosecutor :  we  are  only  bound  to  lay  eiiougb  before  tbe* 
1806.  court,  from  which  the  importance  of  the  testimony  may  be  inferred* 

v^^v^^^  The  offence  charged  in  the  indictment,  is,  f)r  begmning  and  set- 

Hie  People      ^^S  <^  ^<^^  preparing  and  proyiding  tbe  means  for  a  military  ex- 
V.  pedition  against  a  nation,  with  whom  the  United  States  ure  at  peace* 

Smith.         And  it  may  be  asked,  can  the  United  States  be  in  a  state  of  war 
_       ,  -  with  a  foreign  nation,  until  congress  shall  have  formally  declared 

war  ?  Congress  hare  alone  the  constitutional  right  to  eUct  to  go  to; 
war  ;  but  in  case  of  an  actual  war  declared  or  waged  by  a  ibreigii 
power,  there  is  no  option,  war  does  already  exist ;  a  defensive  war, 
without  the  agency  of  congress ;  a  war  de/actOn  and  -^hlch  would 
take  tbe  case  out  of  tbe  statute.  Put  the  case  of  actual  war  co«i- 
menced  by  Spain,  against  the  United  States,  when  war  has  not 
been  declared  by  congress,  would  it  not  be  permitted  to  the  presi* 
dent,  to  call  out  the  military  forces  of  the  union,  to  repel  the  ag- 
gression ?  Certainly  it  would.  An  attack  may  be  made  here  at  the 
city  of  New- York ;  may  not  the  president  commence  and  execute 
offensive  operations,  to  draw  off  the  enemy  from  this  port,  and  put 
them  on  their  defence  in  Florida,  or  any  other  part  of  the  Span- 
ish dominions  ?  Offensive  war  once  begun,  the  nation  attacked  suc- 
ceeds to  all  the  rights  of  legitimate  warfare.  It  may  merely  resist 
its  enemy,  or  it  may  repel  its  aggressions  by  a  stroke  at  tbe  heady 
the  heart,  or  the  extremeties*    AH  are  equally  justifiable. 

Suppose,  in  the  progress  of  this  cause,  we  should  be  able  to  veri* 
fy  the  language  of  th^  president  in  his  message  on  the  subject  of  a 
war  with  Spain,  when  he  speaks  of  force  being  to  be  met  by  force; 
and  that  we  should  show  the  conflict  had  already  commenced,  in 
which  we  were  trying  <'  who  could  do  the  other  most  harm,''  would 
Bot  this  be  actual  war  ? 

I  ask,  whether  a  war  has  not  existed  between  this  countrr  and 
other  nations,  without  a  declaration  of  war  by  Congress  ?  Whether 
it  did  not  exist  against  Tri)X)li  and  other  African  states,  without 
such  declaration?  Do  I  mistake  the  fact,  when  I  say,  that  an  ex-. 
pedition  was  fitted  out  against  Tripoli  ?  And  will  it  be  denied,  that 
we  were  then  in  a  state  of  actual  war  ?  Yet  congress  had  declared 
no  war.  Was  the  president  of  the  United  States  justifiable  for  this 
act  of  hostility,  commenced  without  the  authority  of  congress ! 
Certainly  he  was.  It  can  never  be  denied  to  the  executive  to  re- 
aist  an  attack.  He  is  constitutionally  bound  to  defend  the  United 
States  agaiust  all  foreign  attacks  as  well  as  domestic  insurrectionSi 
and  in  the  way  best  calculated  in  his  judgment  to  insure  success. 
A  law  was  afterwards  passed  by  congress,  providing  the  ways  and 
means  of  carryiug  on  the  war,  then  existing,  and  so  existiug  ;  and 
let  it  be  remarked,  continuing  to  exist,  without  any  poeitive  or 
formal  declaration  by  congress. 

If  war  then  can  exist  between  the  United  States  and  a  foreigiL 
nation  without  a  declaration  of  war  by  congress,  it  belongs  to  the 
executive  of  the  union  to  ascertain  tlie  fact,,  and  to  declare  tbe 
condition  of  the  nation — to  say  if  actual  war  exists  or  not.  The 
constitution  delegates  to  the  executive  the  power  to  protect  and 
preserve  the  peace  of  the  United  States— to  communicate  with 
foreign  nations-^  and  he  is  tbe  coustilutional  organ  tlirough  which 
the  people  derive  their  knowledge  of  our  political  relations  with, 
foreign  powers. 
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lir.  JOtjfmtn  ^en  mped,  tbat  the  anent  and  approbation  of  the  nEW-YORK, 

presadeDt  of  the  United  States  to  the  expedition  cbarged  in  the  lfi06. 

iadkstment,  was  atrong  evidence  that  Spain  was  not  at  peace  with  s„^-v#<t^/ 

the  United  Stages ;  as  it  was  not  te  he  presumed,  that  tlie  president  i\^^  People 

would  hMPe  riolatBd  his  trust  bj  authorizing  the  expedition.    At  y, 

9my  rate,  that  he  was  in  the  execution  of  a  right  constitutionally  Smith. 

Tested  ta  him— that  be  alone  was  reaponsible ;  and  the  individu^  ^ 
who  acted  in  conformity  to  his  permission,  had  committed  no  o£- 


(Tbeseiepics  were  again  urged  by  Mr.  H.  in  his  address  to  the 
jarj ;  the  reporter  therefore  omits  to  insert  them  in  this  part  of  the 
trial-3 

Mr.  Haffumn  then  proceeded  to  the  second  branch  of  his  argu* 


Wmrmg^  att  farther  discussion  on  the  iirst  point,  I  shall  endea- 
to  fortify  the  argument,  that  the  defendani  is  entitled  to  hav<e 
tibe  witnesses  examined,  and  to  submit  bis  whole  case  to  the  court 
and  jwy,  tor  the  pur|X)se  of  mitigating  the  punishment.  The  con- 
stitution oi  the  United  States  secures  to  die  accused  the  right  to 
favre  ccNnpnlsory  process  for  his  witnesses.  This  privilege  is  hard-. 
ly  worth  the  enjoyment,  if  it  is  to  be  confine  to  the  case  of  a  com- 
plete acquittal  of  the  charges  in  an  indictment.  Col.  Smith  may 
be  technically  goUty,  and  yet  his  offence  ef  so  smaH  a  grade,  as. 
hardly  to  merit  more  than  a  nominal  punishment. 

It  IS  conceded,  that  after  the  trial,  this  court  has  no  power  to  enr 
ferce  the  attendance  of  the  witnesses,  and  the  constitution  does  not 
extend  its  benevolent  provisions  to  my  client,  unless  he  is  permit- 
ted OQ  the  trial  to  prove  the  extent  and  nature  of  his  offence. 

Tbe  correct  principle  is  laid  down  in  M'Nally,  already  cited, 
*^  that  wherever  the  punishment  is  discretionary,  the  testimony  is 
to  be  received,  although  it  only  applies  for  tbe  purposes  of  mitiga- 
tioo.**  I  think  I  may,  without  fe?r  of  contradiction,  assert  tbAt 
there  is  no  authority  to  the  contrary ;  and  I  speak  with  confidence 
that  aoch  has  been  the  practice  in  tbe  courts  of  this  state.  Whije 
I  had  the  honour  of  ^Kyiding  the  office  of  attorney -genenLl,  the  ob- 
jection was  never  made ;  and  I  understand,  that  the  practice  of  my 
predeceaaors  lilways  corresponded  with  my  own. 

Let  ns  .examine  the  question  upon  the  strengfth  of  authority.  Be-, 
sides  the  case  already  mentioned  from  M^Nally,  there  has  been 
read  to  tbe  court  the  case  of  the  earl  of  Anglesea ;  to  which,  i 
preadme,  will  be  opposed  the  case  of  tbe  chevalier  D'Eon,  in  3 
Burrows,  1513.  The  case  is  shortly  thus:  An  information  was 
filed  against  the  chevalier  D*£on  for  a  libel  on  tbe  count  De  Guer- 
cby.  M.  D^Gon  moved  to  postpone  the  trial  on  account  of  tbe 
absence  of  material  witnesses.  It  appeared  that  the  witnesses  re- 
sided in  France^  and  were  there  at  the  time  of  printing  and  pub- 
lishing the  libel,  and  that  tliey  were  in  the  service  of  the  crown  of 
Prance ;  and  that  there  was  no  probability  of  their  being  sent  over, 
or  even  permitted  to  come  over,  to  give  evidence  on  behalf  of 
D'Goo. 

It  is  to  be  observed,  that  their  attendance  could  never  be  en- 
f.jrced,  nor  could  they  be  compelled  to  give  evidence  in  any  stage 
ef  tbe  prosecution.    Their  attendance  and  their  evidence  would  be 
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altogether  ▼olontaij,  and  no  possible  iDJastice  could  be  done  to  the 
defendant  by  refusings  to  postpone  tbe  trial ;  for  it  would  be  useless 
to  delay  it  in  expectation  of  obtaining  the  testimony.  Lord  Mans- 
field proceeds  to  say,  <*  if  their  knovrfedge  relates  to  any  circum- 
stance that  may  serve  to  mitigate  the  punishment,  in  case  the  de- 
fendant Should  be  convicted,  thai  sort  of  eWdence  will  not  come 
too  late  after  conviction  of  the  offence,  and  may  be  laid  before  the 
court  by  affidavits." 

Lord  Mansfield  by  no  means  decides,  that  the  evidence  could  not 
be  received  on  the  trial :  He  only  says,  it  will  not  come  too  late 
after  conviction. 

Tlie  chevalier  D*£on  was  not  deprived  of  any  benefit  by  the 
coarse  adopted  by  the  court  on  that  occasion,  for  as  they  could  not 
aid  him  by  any  process  that  could  be  awarded,  they  leave  him  in 
the  same  sitaation  as  if  the  trial  was  not  postponed---to  hit  MlUy 
to  obtain  voiimtary  affidaviU.  Not  so  here ;  this  court  can  enforce 
the  attendance  of  the  witnesses  at  the  trial,  and  at  no  other  time. 
If  the  testimony  is  not  then  received,  the  defendant  must  for^^o  it ; 
for  after  trial  no  compulsory  process  can  issue ;  and,  strange  as  it 
.may  seem*  the  defendant  has  a  right  secured  to  him  by  the  constitu- 
tion, which  he  cannot  enjoy,  if  the  court  refuse  to  interpose  its  au- 
thority, and  compel  the  attendance  of  the  witnesses  at  the  trial. 
The  case  of  D<£on  therefore,  fairly  considered,  is  in  principle  with 

U8# 

The  question  appears  to  be  reduced  to  this  single  point :— the 
testimony  we  seek  is  material  to  the  defendant  in  this  cause.  The 
court  can  now  give  him  the  benefit  of  it ;  if  they  do  not,  be  may 
be  presented  for  punishment  as  an  offender  whose  guilt  is  of  the 
deepest  dye.  And  is  it  not  material  to  the  cause  of  the  defendant, 
that  the  extent  of  his  offence  should  be  known  ?  Is  it  not  material 
to  his  personal  liberty,  to  his  interest  and  his  character,  that  the 
punishment  should  bear  a  just  proportion  to  the  offence  ?  The  dis- 
cretion g^nted  to  the  court  by  the  statute  is  useless,  if  the  de- 
fendant is  deprived  of  the  means  of  showing  circumstances  evin- 
cive of  his  innocent  intentions,  and  justly  demanding  the  utmost 
lenity  of  the  court. 

This  subject  is  before  the  court  in  a  way  extremely  inauspicious 
to  the  honour  of  the  government  of  the  United  States.  The  presi- 
dent of  the  United  States  approving  the  act  which  he  now  seeks  to 
punish — his  approbation  no  doubt  proceeded  from  honourable  mo- 
tives— from  enlarged  views  of  the  true  policy  and  dignity  of  our 
country.  It  deserved  praise.  But  if  he  did  order  this  prosecution, 
it  is  not  for  me  to  justify  or  excuse  the  peilSdy.  Let  it,  too,  be  re- 
membered, that  in  the  case  of  D*£cm9,  lord  Mansfield  says,  **  if  tbe 
witnesses  had  been  sent  away  by  the  person  on  whose  account  the 
prosecution  is  carried  on,  that  indeed  would  have  been  a  sufficient 
ground  for  putting  off  the  trial  until  they  could  be  had.  But  here, 
says  his  lordship,  is  no  pretence  for  such  an  insinuation." 

Are  we  not  expressly  within  this  principle  ?  The  president  of 
the  United  States  ordering  the  prosecution — and  the  president  of 
>the  United  States  restraining  the  witnesses  from  attending. 

To  conclude — The  justice  of  our  present  application  must  be  evir 
denti  and  unless  there  exists  some  stubborn  and  unbending  rule  of 
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law  to  the  contrary,  I  indulge  a  strong  hope,  that  the  court  will  NEW-YORK, 

postpone  the  trial,  compel  obedience  to  its  process,  and  thereby  1806, 

become  possessed  of  the  whole  troth.  If  so,  my  client  has  nodread  \^f*v^^/ 

of  punishment :  It  may  be  nominal'-*it  cannot  be  severe.  The  People 

Patebson,  J.  expressed  some  regret  that  it  was  not  in  the  power  v. 

of  the  parties  to  carry  the  present  motion  up  to  the  Supreme  Court  Smith.                      i 

for  Ha  opinion,  which  could  only  be  done  in  consequence  of  a  dif-  .^.-..—                < 
fereiice  in  opinion  between  the  two  judges  sitting  in  the  circuit 
court,  as  expressly  declared  by  the  law. 

Mr.  Scatford  read  an  affidavit,  as  follows :— 

THMiriet  of  J^ew-Yorh^  to  wit,  Nathan  Sanford  beiokg  duly  sworn, 
deposes  and  says,  that  the  offences  laid  in  the  indictments  in  these 
capaes.  Cook  place  |in  the  city  of  New- York  between  the  twenty- 
fifth  day  of  December  last,  and  the  first  day  of  February  last ;  that  t 
the  facts  which  will  be  given  in  evidence  on  the  part  of  the  prose- 

cvtioii,  upon  the  trial  of  the  said  indictments,  took  place  in  the  state  *". 

of  New- York,  and  principally  in  the  city  of  New- York,  during  that 
period ;  that  during  the  whole  of  that  period,  James  Madison,  Ro- 
bert Smith,  Jacob  Wagner,  and  William  Thornton,  were,  as  this 
deponent  has  been  informed  and  really  believes,  at  the  city  of 
Washington,  and  not  in  the  state  of  New- York ;  and  that,  as  this 
depmieot  has  been  informed  and  reaUy  believes,  the  said  James 
Madisim,  Robert  Smith,  Jacob  Wagner,  and  William  Thornton, 
have  not,  nor  has  either  of  them,  any  personal  'knowledge  of  the 
ofieaces  charged  in  the  said  indictments,  or  of  the  facts  which  will 
be  given  in  evidence  upon  the  trial  of  the  same  on  the  part  of  the 
United  States— and  farther  this  deponent  says  not. 

NATHAN  SAT»lFORD. 

Mr.  Sanford  proceeded  to  say  that  the  facts  stated  in  this  affidavit 
were  not  at  variance  with  those  stated  in  the  affidavit  offered  by 
the  defendant. 

SanfonL  If  I  understand  the  questions  now  before  the  court, 
iSbej  are  these :-— First,  whether  the  trial  shall  be  postponed  until 
the  defendant's  witnesses,  who  are  now  absent,  shall  come  in-^and, 
second,  whether  attachments  shall  issue  againt  the  four  witnesses 
who  have  not  attended  upon  the  subpoBoas. 

It  was  decided  by  the  court  yesterday,  that  it  was  incumbent 
upon  the  defendant,  in  order  to  entitle  himself  to  a  postponement  of 
the  trial  on  account  of  the  absence  of  these  witnesses,  to  show  in 
what  respect  they  are  material  for  his  defence.  It  was  the  opinion 
of  the  court  that  the  general  affidavit  in  common  form  would  not  be 
sufficient  for  this  purpose ;  bdt  that  the  particular  facts  expected 
from  the  witnesses  must  be  disclosed,  in  order  that  the  court  might, 
upon  those  facts,  jndge  of  the  propriety  of  granting  the  postpone- 
ment In  compliance  with  this  decision,  the  defendant  has  now 
made  an  affidavit,  in  which  he  has  stated  the  particular  facts  which 
be  expects  to  establish  by  those  witnesses.  The  matters  stated  in 
this  affidavit  must  at  present,  be  taken  to  be  true,  and,  for  the  pur- 
poses of  this  motion,  it  must  be  supposed  that  the  witnesses  are 
really  able  to  prove  the  fac ts  stated.  The  point  of  inquiry  therefore, 
is  whether  the  matters  stated  in  the  affidavit  of  the  defendant,  are 
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NEW- YOKK,    material  io  point  of  law,  to  his  defence,  upon  the  trial  of  this  ia* 
1806.  dictment. 

The  principal  allegation  of  the  defendant  in  bis  a^ldavit,  is,  that 
Hie  People  ^^®  military  expedition  against  Carracas,  and  his  agency  in  it,  took 
place  with  the  knowledge  and  approbation  of  the  president,  and  the 
secretary  of  state.  It  is  said  by  his  counsel,  that  this  amounts  to  a 
^complete  justification  of  the  offence,  or  (hat  at  least,  it  must  operate 
in  mitigation  of  punishment ;  and  that  in  either  view,  they  are  en- 
titled to  the  testimony.  This  we  altogether  deny.  It  can  neither 
operate  in  justification  or  in  mitigation.  The  most  superficial  at- 
tention to  our  constitution  and  form  of  gorcroment  will  be  sufficient 
to  convince  any  one  that  this  sort  of  defence  is  wholly  inadmissible. 
It  proceeds  altogether  upon  the  idea  that  the  executire  ma^^  dispense 
with  the  laws  at  pleasure ;  a  supposition  as  false  in  theory  as  it 
would  be  dangerous  and  destructive  to  the  constitution  in  practice. 

The  defendant  is  indicted  for  a  breach  of  a  positive  statute  of  the 
United  States.  Do  his  counsel  seriously  contend  that  the  president 
dispensed  with  the  law  in  this  instance  ?  Where  will  they  find  an 
authority  of  this  nature  vested  in  the  president  ?  For  unless  they 
show  this,  they  gain  nothing  by  their  argument.  Among  the  pow- 
ers and  duties  of  the  president,  declared  by  the  constitution,  he  is 
expressly  required,  "  to  take  care  thai  the  laws  be  faithfully  execu- 
ted.'' They  will  not  venture  to  contend  that  this  clause  gives  the 
presidf^nt  the  right  of  dispensing  with  the  laws.  Docs  the  president 
derive  such  a  power  fh)m  his  legislative  character  ?  Certainly  not. 
He  has  a  qualified  veto,  before  the  law  passes.  If  he  approves  a 
bill,  he  shsUl  sign  it ;  but  if  not,  he  sh&ll  return  it,  with  his  objec- 
tion >,  and  tlie  bill  may  be  passed  into  a  law,  without  his  consent. 
When  it  has  become  a  law,  according  to  the  forms  of  the  constitu- 
tion, it  is  liis  duty  to  take  care  that  it  be  faithfully  Executed.  He 
cannot  suspend  its  operation,  dispeuse  with  its  application,  or  pre- 
vent its  effect,  otherwise  than  by  the  exercise  of  his  constitutional 
power  of  pardoning,  after  conviction.  If  he  could  do  so,  he  cuuM 
repeal  the  law,  and  would  thus  invade  the  province  assigpied  to  the 
legislature,  and  become  paramount  to  the  other  branches  of  the  go- 
vernment. To  repeal  a  law,  is  an  exertion  of  the  same  legislative 
power  as  to  make  a  law ;  and  the  legislative  power,  for  whatever 
purpose  exerted,  can  only  be  exercised  by  the  whole  legislature. 
The  president  has  no  legislative  power  whatever,  except  in  approv- 
ing or  disapproving  bills,  which  have  been  adopted  by  a  majority  of 
both  houses  of  congress. 

These  principles  result  from  the  constitution,  or  rather,  they  are 
found  in  the  constitution  itself.  The  constitution  of  the  United 
States  is  a  delegation  of  limited  powers. — The  powers  delegated  are 
not  only  defined  with  accuracy,  but  are  with  equal  caution  allotted 
to  different  branches  of  the  government.  We  observe  throughout 
the  separation  of  the  legislative,  executive,  and  judicial  powers,  a 
feature,  which  renders  it  justly  dear  to  the  people.  Hence  it  has 
become  our  boast,  that  ours  is  a  government  of  laws,  and  not  of  liien. 
The  judiciary  surely  will  never  give  its  sanction  to  so  gross  a  viola- 
tion of  these  principles,  as  would  take  place  if  the  defence  which  is 
now  attempted  to  be  made  were  allowed  to  prevail. 
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If^  then,  the  president  bas  no  power  to  dispense  with  the  law,  it    NEW-TORKt 
'follows  undeniably,  that  his  knowledge  and  approbation  of  the  of-  1806. 

fencse,  cannot  be  a  jostification  to  the  offender.    If  the  president 
has  acted  improperly,  or  failed  in  the  execution  of  his  duty,  his  con-     jhe 
dvGt  may  be  the  sobject  of  inquiry  before  another  tribunal.    If  he 
bas  been  gfuilty  of  crimes  or  misdemeanors,  he  is  answerable  upon 
an  impeachment.    The  defendant  is  answerable  for  his  conduct  be-   . 
lore  this  conrt,  and  a  jury  of  his  country. 

It  is  said,  howerer,  by  the  adverse  counsel,  that  if  the  defendant 
be  not  fully  justified  by  the  assent  of  the  executive  to  his  oficnce, 
jet  that  circumstance  must  operate  materially  to  miti^te  his  pun- 
idunent.  If  this  idea  be  analyzed,  it  will  appear  to  rest  upon  the 
&]]acy,  which,  I  trust,  I  bare  already  sufficiently  exposed.  If  the 
prendent  bas  no  power  to  dispense  with  the  law,  it  must  follow  that 
an  attempt  to  dispense  with  it  would  be  altogether  a  void  act,  and 
oonld  not  afford  any  pretence  of  pnlliatlon  or  miti|B^(ion  to  the  of- 
fender. Bat  the  counsel  say  that  the  defendant  was,  or  miipht  have 
been  ignorant  of  this,  and  mi^ht  have  supposed  that  the  assent  of 
the  executive  would  shield  him  from  the  penalties  of  the  law.  This 
would  be  to  allege  ignorance  of  the  law  as  a  defence  ;  and  they 
mi^ht  as  well  have  ui^ed  that  the  defendant  was  ignorant  of  the 
statute  prohibiting  military  expeditions,  upon  which  he  is  indicted. 
Sume  of  the  counsel  have  indeed  had  the  hardihood  to  assert  ia 
terms  that  ignorance  of  the  law  is  an  excuse.  The  maxim  of  law 
on  this  subject,  undoubtedly  is,  that  ignorantia  jurit  quod  quisque 
Unttur  scire  neminem  excusoL  This  rule  must  be  as  much  applica- 
Ue  to  matters  which  are  urged  for  the  purpose  of  palliation  or  ex- 
tenuation, as  to  those  which  are  presented  by  way  of  justification  or 
complete  defence.  Were  it  otherwise,  the  veriest  villain  in  society 
might  escape  from  justice,  under  the  pretence  that  he  was  ignorant 
of  the  law,  or  that  he  thought  the  law  was  dispensed  with  in  his  fa-^ 
TOBT,  to  enable  him  to  perpetrate  offences  prohibited  to  every  other 
person.  Oar  law  does  not  recognize  such  an  absurdity.  Every 
man  is  bound  to  know  the  public  laws  of  the  land ;  and  if  he  vio- 
lates them,  he  does  it  at  his  peril.  Upon  these  principles,  how  does 
the  proposed  vindication  of  the  defendant  appear?  The  counsel 
say  that  he  had  the  countenance  or  the  connivance  of  the  execu- 
tiTe  in  the  unlawful  expedition.  What  then?  I  answer  he  was 
bound  to  know,  not  only  the  public  statute  of  the  United  States, 
but  also  that  the  president  bas  no  power  to  dispense  with  its  provi- 
sionB.  The  countenance,  or  connivance,  or  consent  of  the  presi- 
dent, can,  therefore,  neither  justify  his  conduct  nor  mitigate  his 
punishment.  An  idea  was  thrown  out  by  the  last  counsel,  that  we 
were  in  a  state  of  war  with  Spain  at  the  time  the  expedition  was 
prepared,  and  that  therefore  the  case  does  not  come  within  the 
statute,  which  relates  only  to  military  expeditions  set  on  foot  against 
foreign  states,  with  whom  the  United  States  are  at  peace.  It  would 
be  a  sofficient  answer  to  this  idea,  at  present,  to  say  that  this  is  not 
now  a  question  before  the  court.  The  inquiry  at  present  is  simply 
wbether  the  matters  stated  by  colonel  Smith  in  his  affidavit,  as  the 
testuneny  which  the  absent  witnesses  can  give,  are  material  to  his 
defence?  It  is  upon  this  affidavit  alone  that  the  postponement  is 
jQow  asked  for.    Colonel  Smith  does  not  state  that  be  expects  to 
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IffiW-TORKy    prore  any  tbiog  respecting  the  state  of  peace  or  war  by  the  absent 
1806.  witnesses.    On  the  contrary,  he  states  that  their  testimony  will  re- 

v.^^N/'-^/      late  entirely  to  other  objects.    Tlie  affidavit  states  that  the  expedi- 
The  People      ^^n  was  set  on  foot  with  the  knowledge  and  approbation  (^  the 
V.  president ;  bat  contains  not  a  word  of  a  war  with  Spain.     But  tliis 

Smith.         is  not  the  only  answer  which  may  be  given  to  this  idea  of  war  with 
.  Spain.     It  must  appear  affirmatively  on  our  part  at  the  trial,  that 

the  United  States  and  Spain  were  at  peace.  How  is  this  to  appear  ? 
The  constitution  vests  th  3  power  of  declaring  war  in  the  legisla- 
ture. It  is  a  power  g^ven  up  by  the  states  to  the  general  govern- 
ment as  an  attribute  of  the  national  and  supreme  authority.  It 
must,  therefore,  appear  from  the  acts  of  the  legislature,  that  the 
country  is  at  war.  But,  the  counsel  say  that  an  actual  state  of  war 
may  exist  without  the  declaration  of  congress,  and  have  attempted 
to  cite  instances  of  such  wars. 

There  is  no  instance  in  which  tlie  president  has  undertaken  to 
make  war,  but  in  pursuance  of  the  provisions  of  the  constitution 
and  laws  passed  under  it.  He  certainly  has  power  to  repel  inva- 
sions, and  suppress  insurrections ;  but  even  this  is  a  power  not 
vested  in  him  by  the  constitution,  but  is  expressly  delegated  to  him 
*  by  a  statute.     Act  of  Feb.  28,  1795. 

The  counsel  also  speak  of  the  late  war  with  Tripoli.    That  war 
was  also  authorized  by  an  act  of  the  legislature. 
'  Paterson,  J.  desired  Mr,  Sanford  to  lay  that  law  before  the 
court ;  accordingly  the  law  in  vol.  6.  p.  8.  was  handed  up. 

Sanford.  But  the  question  of  peace  or  war,  is  to  be  determined 
by  the  qgjirt  upon  the  laws  themselves.  The  acts  of  the  legislature 
when  they  make  war.  or  cause  it  to  be  made  by  others,  are  like  all 
their  other  acts;  public  statutes  or  general  laws  which  the  courts 
roust  recog^nize.  So  treaties  of  peace  made  by  the  president,  with 
the  consent  of  two-thirds  of  the  senate,  are  the  supreme  laws  of 
the  land.  The  judges  are  bound  to  know  judicially  ^  and  to  conform 
to  these  as  to  all  other  laws.  It  follows  tlien,  that  the  question  of 
peace  or  war,  is  a  question  of  law,  to  be  determined  by  the  statute 
book,  and  not  a  question  of  fact,  to  be  determined  by  the  testimony 
of  any  man. 

The  treaty  between  Spain  and  the  United  States,  made  in  1795, 
is  still  in  force,  and  must  remain  so  until  it  be  abrogated  by  an  act 
of  the  legislature ;  and  as  such  is  the  law  of  the  land  while  it  remains 
in  force,  there  is  no  power  in  this  country  that  can  authorize  an  in- 
dividual to  set  on  foot  a  military  expedition  against  Spain,  or  any  of 
her  territories. 

In  the  year  1798,  when  congress  thought  proper  to  enter  into  a 
partial  war  with  France,  they  began  by  recinding  the  treaties  and 
conventions  which  then  eiis'ted  between  France  and  the  United 
Slates. 

The  court  will  not  listen  to  what  has  been  said  respecting  the 
president's  message  to  congress  at  their  last  session,  and  the  mea- 
sures which  may  have  been  projected  or  proposed  in  that  body, 
without  having  been  finally  adopted.  It  is  absurd  to  contend  that 
an  individual  may  infringe  the  laws  at  pleasure,  because  the  legis- 
lature in  their  secret  dehberaiions,  may  have  repealed  the  law  or 
may  have  declared  war. 
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I  &  not  mean  to  occupy  the  aitteiition  of  the  court,  in  combat-    NEW-YORKf 
tingf  ai^g^ments  or  assertions  like  these,     f  have  attempted  to  show  1805. 

that  the  testimony  of  the  absent  witnesses  is  not  material  either  for  v^^%«^-<%^ 
the  purpose  of  justification  or  mitigation.  The  case  of  D'Eon  has  xhu  Peopio 
been  cited  on  the  other  side.     If  that  case  be  examined)  it  will  be  y. 

seen  to  be  a  strongs  authority  in  our  favor.    In  that  case,  the  court        Smith, 
held  that  they  ought  to  be  satisfied  that  the  witnesses  were  material;   «_.«.^««« 
that  there  had  been  no  neglect  in  the  party  applying  for  delay,  in 
endearoaring  to  procure  their  attendance ;  and  that  there  was  a 
reasonable  expectation  of  his  being  able  to  procure  their  attend- 
ance at  some  future  time. 

In  that  case,  as  in  this,  it  appeared  negatively  that  the  witnesses 
were  not  material ;  for  they  were  not  present  when  the  criminal 
transaction  was  charged  to  have  taken  place.  It  is  added,  if  their 
knowled^  relates  to  any  circumstances,  that  may  serve  to  miti- 
gate the  punishment,  in  case  he  should  be  convicted,  that  sort  of 
evidence  will  not  come  too  late  after  the  conviction  of  the  offence, 
and  may  be  laid  before  the  court  by  affidavit.  Upon  the  whole, 
they  were  clearlv  of  opinion  that  the  putting  off  the  trial  could  not 
tend  to  advance  justice,  but  on  tlie  contrary  would  delay  it.  This 
case  then  is  a  decisive  authority  to  show  that  a  trial  is  not  to  be  ' 
postponed  on  account  of  the  absence  of  witnesses,  who,  if  present, 
cottld  only  give  evidence  in  mitigation  of  the  punishment ;  such 
evidence  would  not  be  proper  on  the  trial  of  the  issue,  and  could 
only  be  received  by  the  court  in  its  discretion  after  conviction. 

The  (x>unsel  who  opened  this  argument  threw  out  an  idea  that 
because  the  jury  were  judges  of  the  law  as  well  as  of  the  fact,  they 
were  therefore  entitled  to  hear  all  the  testimony  which  the  party 
might  offer.  He  attempted  indeed  to  modify  his  position,  but  he 
did  not  divest  it  of  its  absurdity.  The  court  are  judges  of  what  is 
proper  evidence  to  go  to  a  jury ;'  and  unless  the  counsel  intend  to 
deny  this,  and  insist  that  the  jury  are  judges  of  the  testimony  which 
it  ii'proper  for  them  to  receive,  a  position  which  would  be  equally 
contrary  to  the  law  and  practice,  I  do  not  perceive  the  point  of  this 
aignment.  The  court,  in  the  first  place,  judge  of  the  testimony 
which  is  to  gfo  to  the  jury,  and  the  jury  then  judge  of  the  fact  and 
the  law  upon  that  testimony,  which  the  court  suffer  them  to  re- 
ceive. 

Having  thus  reviewed  the  ideas  of  others,  and  stated  my  own 
upon  the  question  for  a  postponement,  I  now  pass  on  to  consider 
the  motion  for  attachment.  The  adverse  counsel  suppose  they  are 
entitled  to  the  attachment  as  of  course,  and  have  cited  some  •au- 
thorities to  prove  this  point.  This  we  deny.  The  proceeding  by 
attachment  against  absent  witnesses  is  undoubtedly  known  to  the 
law ;  but  sucn  an  attachment  never  issues  of  course.  It  is  a  sum- 
mary and  extraordinary  proceeding,  which  is  used  by  the  court  in  its 
discretion,  to  vindicate  its  justice  and  punish  contempts  against  its 
authority.  The  only  rule  which  can  be  laid  down  on  the  subject, 
therefore,  is,  that  the  court  may  or  may  not  issue  the  attachment  in 
its  discretion,  according  to  all  the  circumstances  of  the  case.  The 
party  injured  by  the  absence  of  the  witness  has  his  remedy  against 
Aim  by  action,  without  this  extraordinary  process  of  the  court. 
When  the  attachment  is  issued,  it  is  issued  not  for  the  purpose  of 
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NEW-TORK;    bringing  in  the  witness  to  testify,  but  in  order  to  punish  him  for  s 

1806.  contempt. 

N^^v-^  The  counsel  opposed  to  us  have  argued,  as  if  we  meant  to  insist 

The  People     ^^it  the  absent  witnesses  are  edtitled  to  some  peculiar  privilege  or 

V.  special  exemption  from  giving  testimony.     We  do  not  contend  for 

Smilh.  any  such  exemption ;  we  oppose  the  application  for  attachments  on 

-  other  grounds. 

If  1  have  succeeded,  in  any  degree,  in  the  preceding  part  of  my 
argument,  I  have  shown  that  the  testimony  of  the  absent  witnesses 
is  altogether  immaterial,  and  could  not  be  received  if  they  were 
now  present.  If  this  be  so,  it  would  seem  to  be  a  strange  absurdi- 
ty, that  the  court  should  be  bound  of  course  to  issue  attachments 
again^  persons  who  are  absent,  who  could  not  testify  if  they  were 
present.  Aod  unless  T  deceive  myself,  it  is  now  presented  to  the 
court  as  a  naked  question,  whether  the  court  shall  issue  the  attach- 
ments of  course  against  absent  witnesses  who  have  been  summon- 
ed, merely  because  tiiey  have  been  summoned,  'when  it  appears  te 
the  court,  from  the  statement  of  the  party  who  calls  for  them,  that 
they  could  not  have  testified  in  the  cause  if  they  had  attended.  If 
it  be  discretionary  in  the  court,  to  grant  or  refuse  the  attachments, 
as  we  contend  it  is,  this  is  surely  a  case  in  which  they  ought  to  be 
refused.  It  was  an  abuse  of  the  process  of  the  court,  to  summon 
persons  who  could  not  be  witnesses.  It  would  be  intolerable  to 
subject  those  persons  to  imprisonment,  not  for  any  purpose  of  jus- 
tice, but  merely  because  they  were  summoned  by  a  process,  which 
issues  of  course  at  the  pleasure  of  every  party. 

I  admit  that  the  court  have  power  to  issue  attachments,  but  they 
will  undoubtedly  exercise  it  in  sound  discretion,  for  fair  purposes, 
und  to  promote  justice.  They  will  take  care,  on  the  one  hand,  to 
enforce  obedience  to  their  process,  i^^  all  cases  where  the  purposes 
of  justice  require  it,  and,  on  the  other,  they  will  take  equal  care 
that  this  process  shall  never  be  turned  to  improper  purposes,  or 
employed  to  harass  men  who  know  nothing  of  the  transaction 
about  which  they  are  summoned  to  testify. 

In  addition  to  this,  it  appears  that  the  absent  witnesses  have  not 
failed  to  attend,  from  any  contumacy  or  contemptuous  disregard  of 
^  the  authority  of  the  court.    There  are  documents  before  the  court, 

which  exhibit  the  reasons  of  their  absence,  and  show  that  they  in- 
tended no  contempt  of  the  court,  even  if  their  testimony  had  been 
material. 

Colden,  If  the  letters  in  the  possession  of  the  court  which  have 
not  l^een  read  are  alluded  to,  and  are  to  be  made  any  use  of  in  this 
argument,  I  shall  pray  that  they  may  be  read.  There  are  some 
parts  of  them  which  we  think  material  for  us,  particularly  when 
one  of  the  gentlemen  who  wrote  these  letters,  says  h^was  present 
when  the  president  of  the  United  States  ordered  these  prosecutions. 

Sanford.    I  will  read  them. — . 

Faterson,  J.  It  is  unnecessary.  We  have  the  papers  before  os. 

Sanford.  If  the  court  then  are  satisfied  that  no  contempt  was 
intended,  and  that  the  testimony  they  could  g^ve,  were  they  here, 
would  be  immaterial  and  inadmissible,  this  surely  is  not  a  fit  case 
for  attachments.  Another  objection  to  the  jipplication  for  attach- 
ments arises^ from  the  affidavit  of  the  service  of  the  subpoenas.    It 
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w  stated  that  the  deponent  tendered  the  ram  of  twenty  d<rf]an  to  NEW-TORK, 

each  ai  the  witnenes  for  his  expenses.  This  sam  is  insufficient,  and  1^06. 

the  service  of  the  subpcenas  bein^  ther^re  defective,  that  ciroam-  v^-v^i^ 

stance  alone  would  exempt  the  witnesses  from  being  liable  to  at-  The  People 

Cachinent.  A  witness  is  not  bound  to  attend,  unless  the  full  amount  v. 

of  his  expenses  is  tendered  to  him  at  the  time  of  serving  the  sub-  Smith* 


Patkbsok,  J.    Is  there  anj  law  of  congress  on  that  point  ? 
Sanfard,    Tes,  there  is  a  law  defining  the  amount  of  witnesses^ 


CkUden,  This  does  not  apply  to  criminal  prosecutions.  We 
contend  that  it  is  not  necessary  to  tender  any  thing  to  a  witness  in 
a  criminal  case. 

Patebsow,  J.    What !  by  the  common  law  ? 

EmmeL  Neither  by  common  law  nor  by  statute.  The  statute 
of  Elizabeth  was  the  first  law  that  gave  a  witness  a  right  to  de- 
mand his  expenses. 

Sanford.  The  whole  doctrine  is  laid  down  at  length  in  Sellon's 
Practice,  page  454. 

Patebsou,  J.  Is  there  any  statute  on  this  subject  by  the  United 
States? 

Sanfard,  The  compensation  allowed  to  witnesses  by  the  law  of 
the  United  States  is  ten  cents  per  mile  for  going  and  returning. 
This,  without  any  allowance  for  attendance,  would  amount  to  more 
tfaao  twenty  dollars,  in  the  case  of  the  witnesses  from  Washington. 
In  respect  to  the  necessity  of  tendering  the  expenses  at  the  time  of 
serring  the  subpcenas,  I  conceive  the  kw  and  practice  of  tLis  state 
must  govern.  This  must  be  a  case  in  which  the  laws  of  the  Uni- 
ted States  recognize  the  law  of  the  state  as  a  rule  of  decision.  By 
the  law  and  practice  of  this  state  it  is  unquestionably  necessarv  to 
tender  the  expenses.  Here  I  rest  the  argument  in  the  hands  of 
tike  able  counsel  who  will  succeed  me. 

Colden.  The  affidavit  states  more  than  the  district  attorney  hais 
attended  to.  The  affida\*it  is  that  Mr.  Madison  found  fault  neither 
with  the  quantity  nor  quality  of  the  money,  adding  that  it  was  un- 
necessary to  say  any  thing  more  on  the  subject. 

JSdwardt.  The  vast  concourM  of  people  who  have  constantly 
attended  these  trials  in  every  stage  of  their  progress,  must  con- 
vince every  intelligent  observer,  Uiat  some  motive  other  than  their 
importance  must  have  produced  this  effect :  From  the  solicitude 
discoverable  in  their  countenances,  it  is  evident,  an  importance  has 
been  attached  to  them  which  their  intrinsic  merits  do  not  justify. 

But  it  is  improper  for  me  to  be  more  explicit  on  this  delicate 
point  The  learned  and  independent  court  before  whom  I  appear^ 
will  not  participate  in  that  glowing  sensibility  which  evidently 
warms  this  assembly ;  they  are  above  the  reach  of  party  views, 
and  will  decide  with  wisdom  and  the  purest  integrity.  On  my 
part  it  would  be  highly  indecorous,  as  well  as  weak  in  the  extreme, 
Id  attempt  to  influence  its  decisions  on  the  points  submitted,  by 
oaUing  to  my  aid  any  consideration  which  is  not  intimately  con- 
nected with  such  a  view  of  the  subject,  as  must  naturally  lead  te 
a  reauk  demaaded  by  the  strict  principles  of  the  laws  of  our  cenn- 


N£W-TOtUC«        Had  the  present  application  been  made  timply  for  attachments 

1604.  a^inst  the  non-attending:  witnesses,  and  exclusively  for  the  purpose 

N^^'N^'X*/      of  pirnuhing  them  for  a  contempt  of  the  process  of  the  court,  the 

The  People     counsel  for  the  United  States  would  not,  on  this  occasion,  have 

▼.  troubled  the  court  with  any  observation.     In  that  case  it  would 

Smith.         hare  been  a  matter  between  the  United  States  and  the  witnesses: 

«.•— .^-^   But  the  motion  before  the  court  has  a  double  aspect. 

1st.  It  is  a  motion  for  attachments,  to  the  end,  that  the  witnesses 
named   may  be  brougrht  into  court  and  wminhed  for  a  contempt. 

2d.  To  bring  them  into  court  to  testify  in  these  causes. 

And  if  the  motion  can  be  sustained  for  these  two  purposes,  the 
effect  will  necessarily  be,  that  the  trials  must  be  postponed. 

It  will  be  recollected  by  the  court,  that  I  yesterday  stated,  that 
an  attachment  against  a  witness  for  non-attendance^  after  having 
been  duly  served  with  a  subpoena,  is  never  granted  for  the  purpose 
of  bringing*  in  the  wittiess  ad  tedtfirandum^  but  ercltuively  for  the 
purpose  of  punishing  him  for  a  contempt.  At  that  time  some  of 
the  learned  counsel  for  the  defendant  treated  this  proposition  as 
one  wholly  untenable :  this  circumstance  led  me  to  hope,  that  I 
should,  on  a  discussion  of  the  question  now  before  the  court,  have 
beard  from  them  some  remarks  intended  to  render  my  position 
questionable. 

But  no  observations  of  the  kind  which  I  had  anticipated,  hare 
been  made. 

I  shall,  however,  not  dismiss  that  point,  until  I  shall  have  ag-aio 
stated,  and  attempted  to  support  by  authorities,  the  position  which 
I  then  with  confidence  submitted  to  the  court.  I  repeat  then,  that 
in  no  case  do  the  courts  of  common  law  gp-ant  an  attachment  against 
a  non-attending  witness,  who  has  been  regularly  subpoenaed,  for 
the  purpose  of  bringing  such  witness  into  court  ad  testificandum  ; 
but  in  such  case  the  attachment  is  issued  exclushely  for  the  pur- 
pose of  bringing  him  into  court  to  answer  for  the  contempt  offered 
to  the  court,  by  disobeying  its  process.  In  criminal  ckuses,  I  readily 
admit,  that  the  practice  of  granting  an  attachment  against  a  non- 
attending  witness,  subpoenaed  on  the  part  of  the  crown,  is  very 
ancient;  but  my  researches  have  not  yet  brought  to  my  view  a 
single  case,  in  which  an  attachment  has  been  granted  against  a  wit- 
ness, subpoenaed  by  the  defendant  in  a  criminal  prosecution. 

In  point  of  principle,  however,  I  do  not  hesitate  to  say,  that  it  is 
as  competent  for  the  court  to  grant  an  attachment  in  the  latter,  as 
in  the  former  case. 

But  the  question  still  recurs,  is  an  attachment,  in  either  civil  or 
criminal  causes,  ever  granted  for  the  purpose  of  bringing  in  a  wit- 
ness ad  testificandum  ? 

In  tlie  case  of  Bowles  ^gainst  Johnson,  1  Wm.  Blackstone,  36., 
on  motion  for  attachment  against  one  Yerbury  for  not  giving  evi- 
dence at  the  assizes,  Lee,  chief  justice,  says,  '^  this  is  a  new  case. 
Attachments  are  a  new  practice.  I  remember  the  first  motion  for 
them.''    This  was  in  Michaelmas  term,  92  Geo.  II.  1748. 

A  recurrence  to  the  English  reporters  will  enable  us  not  only  to 
^ate  the  birth  of  this  practice,  but  to  ^x  upon  the  very  time  when 
the  first  travail  throes  took  place  that  eventually  brought  it  into  ex- 
istence.   In  the  case  of  Hammond  v.  Stewart,  I  Stra.  510,  de- 
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tanoined  HiL  Term.  8  0eo.  I.  cited  also  in  Wjatt  v.  Wingford,  t   NBW-TORK, 
Ld.  Raj.  1628.,  and  in  the  case  of  Daleson  t.  Aland,  determioed  1900, 

in  tibe  exchequer,  Mich.  10  G«o.  I.  a  rule  to  show  cause  bad  been       v^>/-^^ 
praojtod,  bat  in  each  of  those  cases,  the  rule  was  discharg^ed  by     The  People 
the  court  v. 

In  Wake^eld'S  case,  fas.  Temp.  Ld.  Harkwicke,  299.^  determin*         Smith, 
•d  Trio.  10  Geo.  IL  in  B.  R.  Ld.  Harkwicke  says,  <*  the  way  of  ■  . 

firooeediiig^  by  attachment  is  a  new  method.** 

In  the  common  pleas  Trin.  13  Geo.  II.  in  the  pase  of  Huife 
agaiast  Fowke,  and  in  the  case  of  Stephenson  against  Brookes, 
reported  in  Barnes*  Notes,  33.  the  court,  in  the  first  case*  refused 
to  grant  a  rule  to  show  cause ;  and  in  the  second,  after  having  grant- 
ed a  role  to  show  causey  discharged  the  rule  and  refused  to  grant 
ao  attachment^  saying  that  '^  the  party  may  have  his  action  upon 
the  Stat  of  the  5  £liz.  chap.  0.^ 

In  the  case  of  Chapman  v.  Pointon,  Easter  Term,  14  Geo.  II.  in 
B.  R.  the  court  sajs  '*  that  this  way  of  punishing  as  for  a  contempt, 
was  new  and  practiced  only  in  this  court ;  the  common  pleas  not 
doing  it  to  this  day,  but  leaving  the  party  to  his  remedv  on  5  Eliz. 
6.  9."  2Stra.  1150. 

From  what  is  said  in  the  case  of  Stretch  and  wife  against  Whee- 
ler, Easter  Term,  27  Geo.  II.  C.  P.  Barnes,  497.  it  may  fairly  be 
inferred,  that  at  that  time  the  common  pleas  bad  not  gone  into  the 
practice  adopted  in  the  King's  Bench,  long  before,  of  granting  at- 
tachments lor  a  contempt  against  non-attending  witnesses,  who  had 
been  regularly  subpoenaed.  In  the  case  of  Wyatt  r.  Wingfford,  the 
court  made  the  rule  absolute  for  granting  an  attachment.  This 
happened  2d  July,  1728. 

The  origin  of  the  practice  of  granting  attachments  against  wit- 
nesBes  in  civil  causes  having  been  thus  clearly  exhibited,  I  proceed 
Co  establish  the  proposition,  that  attachments  are  never  granted 
for  any  other  purpose  than  that  of  punishing  the  witness  for  a 
ootttempt.    Lord  Raymond  in  giving  the  opinion  of  the  court  in  the 
case  of  Wyatt  v.  Wingford,  says,    ''  But  the  court  in  this  case 
thought  it  was  a  good  foundation  for  an  attachment ;  the  disobedi- 
ence to  the  subpoena  being  a  contempt  to  the  court^    Not  a  word 
is  said  in  this  case  by  the  court,  or  the  counsel,  that  intimates  an 
idea  that  the  attachment  was  moved  for  in  order  to  bring  the  wit- 
nesses into  court  to  testify.    But  there  is  a  circumstance  in  this 
case  which  puts  it  beyond  a  doubt,  that  that  could  not  have  been 
the  purpose  for  which  the  motion  for  an  attachment  was  made. 
One  fioif  Baily  had  been  subpoenaed  to  attend  the  assizes  in  a  cause 
in  which  Wyatt  was  plaintiff,  and  Wingford  defendant ;  and  there 
had  been  a  tender  to  Baily  of  his  charges ;  Baily  did  not  attend, 
v^iereby  the  plaintiff  was  nonsuited.     This  is  the  state  of  the  case 
as  reported  in  2  Strange,  810.  by  the  name  of  Wyatt  v.  Winke- 
worth,  but  confessedly  the  same  case  as  that  reported  in  Lord,Ray- 
mond,  by  the  name  jof  Wyatt  v.  Wingford.     Surely  after  the  cause 
was  out  of  court,  the  plaintiff  having  been  nonsuited,  it  must  have 
been  idle  indeed  to  have  moved  for  an  attachment,  if  the  object 
aimed  at  had  been  to  bring  in  Baily  ad  tedificandtemf 

In  the  case  of  Stephenson  v.  Brooke,  before  cited,  and  the  case 
of  Brodie  t.  Tickle,  Barnes  35.  which  latter  case  was  in  the  com- 
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TYEW-TOBKi  BKm  pleas,  HilL  24  Geo.  ^  were  also  cases  in  which  a  motion  ibr 
180G.  an  attachment  was  made  after  nonsuit* 

v^rv^^^  To  the  same  purpose  is  the  case  of  The  King  ▼.  6.  Ring,  8  Term 

The  People     ^P*  ^^^*     ^°  ^^^^  ^^^^  ^^  attachment  was  moyed  for,  and  granted 

V.  against  Ring  for  not  appearing  at  the  assizes  to  testify  before  the 

SmiUi.  grand  jury  against  Everland  and  Davis,  committed  to  Salisbury 

.  gaol  on  a  charge  of  felony.    Ring  not  appearing,  the  grand  jury 

threw  out  the  bill.    Jekyil,  on  the  part  of  the  proeecntion,  mored 

for  an  attachment,  and  it  was  granted. 

The  courts  of  Westminster  always  consider  the  proceeding  by 
way  of  attachment  oifor  a  contempt^  as  a  criminal  proceeding. 

In  the  case  of  Small  v.  WhitneU,  2  Stra.  lOSO.  the  reporter  says, 
<<  But  it  appearing  not  to  be  a  personal  senrice  (that  is,  of  the  sub- 
poena) the  court  held  it  not  sufficient  to  warrant  a  proceeding  crim-^ 
naUy  against  him,^  (that  is,  the  witness,)  In  this  case  an  attach- 
ment was  moved  for  against  a  witness  for  not  attending,  being  sub- 
poenaed and  having  a  shilling  left.  In  the  case  of  Chapman  v. 
Pointou,  already  cited  for  another  purpose,  the  court  say  **  that  this 
way  of  punishing  as  for  a  contempt  was  new,^  &c. 

And  so  strictly  is  this  proceeding  by  way  ofaUachment  sigainst  a 
witness  as  for  a  contempt,  holden,  to  be  a  crmiinal  proceeding,  that 
the  affidavits  and  all  the  other  papers  in  the  cause  must  be  entitled, 
<<  The  King  v.  the  person  to  be  attached.* 

To  this  purpose  is  the  case  of  The  King  v.  The  Sheriffof  Middlesex, 
3  Term,  133.  It  is  there  said,  **  But  as  the  affidavits  on  both  sides 
were  entitled  Robins  v.  Hall,  and  as  the  rule  was  drawn  up  on  the 
civil  side  of  the  court,  a  doubt  arose  whether  the  proceedings 
were  properly  entitled,  and  the  court  held  them  to  be  irregular,  and 
that  a  motion  for  an  attachment  in  the  course  of  a  civil  suit  ought  to 
go  on  the  crown  side  of  the  court,  and  the  affidavits  entitled  ^  Tlie 
King  against  the  person  to  be  attached,^  because  it  was  not  a  motion 
inthe  cause,  but  arising  oiit  of  it.* 

Farther,  it  is  laid  down  in  all  our  law  books  which  speak  on  this 
subject,  the  g^ranting  an  attachment  is  in  the  discretion  of  the  court; 
but  if  granting  an  attachment  for  the  non-attendance  of  a  witness 
be  ex  debitojtutUuej  the  court  can  exercise  no  discretion ;  they 
have  in  that  case  only  the  power  to  inquire  whether  the  j^itness 
had  been  duly  subpoenaed,  and  whether  the  non-attendance  was 
through  obstinacy  or  not  ? — 2  Strange,  1150,  Chapman  v.  Pointou. 

From  this  review  of  the  history  of  attachments,  as  relative  to 
witnesses,  we  are  authorized  to  say : 

1st  That  it  never  was  considered,  in  the  original  or  progress 
of  this  practice,  either  by  counsel  or  bj  the  court,  that  an  attach- 
ment was  granted  for  the  purpose  of  bringing  in  the  witness  ad 
tesUJicandtenu 

2d.  But  that  an  attachment,  if  granted,  was  always  granted  ex- 
clusively for  the  purpose  of  punisluog  the  witness  for  a  contempt 

But  there  is  another  groand  on  which  this  motion  for  attachmenta 
may  be  successfully  resisted.  , 

The  court  will  never  grant  an  attachment  tn  ihefrH  inaiance. 

The  first  motion  must  be  for  a  rule  to  show  cause. 

This  was  the  course  pursued  in  the  cases  of  Hammond  v.  Stew- 
art, $  Geo.  I.  B.  R.  1  Stra.  510.  Daleson  and  Aland,  IP  Geo.  1.  in 
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the  exobequdr.  Stephenson  v.  Brooke,  13  and  14  G.  f.  Cbftp* 
man  v.  Pointon.  Wyatt  y.  WinWord,  2  G.  2.  B.  R.  Stretch  and 
Wife  ▼•  Wheeler,  Barnes,  497.  27  G*  2. 1  mention  only  the  earliest 


The  case  of  Chaunt  y.  Smarl,  1  Bosanqnet  and  Pnller,  477.  in 
the  common  pleas,  sets  this  point  at  rest.  Here  the  court  say, 
^  That  in  fntore  the  practice  of  this  court  should  be  conformable 
to  that  of  the  King^  Bench,  and  the  rule  should  be  to  show  cause 
wfa3*  the  attachment  should  not  issue  in  all  caset^  except  of  non- 
pajment  of  costs  on  the  prothonotary'fe  allocatur.^ 

The  motion  for  an  attachment  in  the  first  instance,  is  certainly 
hregfuJar,  and  therefore  the  defendant  can  take  nothing^  by  his  pre- 
eent  motion.  But  it  has  been  contended  by  the  counsel  for  the 
defendant,  that  this  question,  viz.  <*  Shall  an  attachment  beg^rant- 
ed  to  bring  in  a  witness  ad  tesUficandvanV^  rests  in  the  courts  of  the 
United  States  on  the  basis  of  the  constitution.  For  by  the  6tb 
article  of  the  amendments  of  the  constitution,  it  is  among  other 
things  provided,  '«  That  in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right,  &c.  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favour. '^  That  therefore  it  is  the  constitutionsi 
right  of  the  defendant  to  have  an  attachment  to  bring  in  his  wit- 
nesses, and  that  nothing  short  of  an  attachment  will  be  compulsory 
process  According  to  the  true  spirit  and  meaning  of  this  constitu* 
tional  provision. 

The  words  relied  on  by  the  counsel  for  the  defendant  are,  *<  To 
]Ui7e  compulsory  process  for  obtaining  witnesses  in  his  favour.^ 

If  the  meaning  of  the  word  **  compuUory^^  here  used,  can  be 
determined,  we  shall  find  no  difficulty  in  ascertaining,  with  perfect 
precision,  the  degree  of  weight  which  ought  to  be  attached  to  the 
argument  urged  by  the  defendant's  counsel- 

Process  to  compel  the  attendance  of  witnesses  in  criminal  and 
civil  causes  was  a  kind  of  process  well  known  to  the  people  of  the 
United  States,  long  before,  and  at  the  time  the  articles  of  amend- 
ment to  the  constitution  were  adopted.  They  borrow  their  lan- 
guage, their  laws,  and  of  course  the  technical  terms  of  them,  from 
England.       ' 

Tueonly  process  to  compel  (in  the  lu^  instance)  the  attendance 
of  witnesses  in  criminal  or  civil  causes,  known  to  the  courts  of 
cximmoo  law  io  that  country,  and  in  this*  is  a  subpmna.  No  other 
process  is  ever  issued  in  England  but  a  tubpcena  even  in  criminal 
causes.  When  the  parliament  enacted  the  statute  of  7  Wm.  3 
cap.  3.  part  7.  t\\e  crown  possessed  no  right  to  use  any  other  pro- 
csess  than  a  subpoena  to  compel  the  attendance  of  its  witnesses 
Until  the  making  of  that  statute,  the  prisoner  could  by  no  process 
eompel  the  atteadance  of  his  witnesses.  By  that  statute  it  is  enact- 
ed, «'  That  every  person  who  shall  be  indicted  for  high  treason, 
whereby  any  corruption  of  blood  may  be  made,  shall  have  the  like 
process  uf  the  court  where  he  shall  be  tried  to  compel  bis  witnesses 
to  appear  for  riim  at  sucl:  trial,  as  is  usually  granted  to  compel  wit- 
nesses \js  appear  against  him.''  s* 

In  Englaud,  then,  a  subpoena  is  compulsory  process  ;  it  is  the  only 
compulsory  process  (unless  entering  mto  a  recognizance  to  appear 
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HBW-YORKy    at  jEhe  trial  bd  cailled  procen)  pro?ided  ibr  the  crown,  or  the  priaoB- 
180A.  er,  by  the  laws  of  that  country. 

K^'\,^^^i/         The  article  in  the  constitution  of  the  United  States,  relied  upon 
The  People     ^y  ^^®  defendant's  counsel,  it  is  true,  has  no  relative  clause  in  it« 
^        as  the  statute  of  7  Wm.  3.  has ;  for  that  says, '«  He  shall  have  the 
Smith.  lihe  process  of  the  court  where  he  shall  be  tried  to  compel  his  wit- 

.  nesses  to  appear  for  him  at  such  trial,  as  is  usually  granted  to  com- 

pel witnesses  to  attend  against  him.' 

Thi6,  however,  cannot  help  the  argument  of  the  defendants  coun- 
sel. The  constitution  has  not  told  us  what  that  process  shall  be, 
but  has  used  the  word  process  in  reference  to  obtaining  witnesses. 
The  words  compulsory  process,  are  used  as  being  terms,  the  mean- 
ing of  which  was  then  well  understood.  It  was  to  be  process  which 
would,  according  to  the  legal  notions  existing  in  the  minds  of  the 
fraraers  of  the  constitution,  be  adequate  to  compel  the  attendance 
of  the  witnesses  of  the  accused. 

To  the  present  moment  the  United  States  cannot  use  any  oth^r 
process  to  compel  the  attendance  of  witnesses  on  their  behalf  in 
crimhial  causes,  than  a  subpoena ;  and  no  one  has  ever  entertained 
an  idea,  but  that  a  subpoena,  when  used  in  such  cases,  is  compul- 
sory process,  or  in  other,  words,  a  process  to  compel  the  attendance 
of  witnesses. 

One  of  two  things  must  have  been  in  the  intentions  of  the  people 
of  the  United  States  when  they  adopt  this  amendment : 

First.  Tliat  in  all  criminau  prosecutions,  the  accused  should 
have  such  compulsory  process  for  obtaining  witnesses  in  his  fa- 
vour as  was  then  known  to  our  laws,  and  used  for  such  a  pur- 
pose; or, 

Secondly.  That  a  new  kind  of  compulsory  process,  not  hither- 
to in  use  in  our  courts,  or  known  to  our  laws,  for  tlie  purpose  of 
compelling  the  attendance  of  witnesses  in  behalf  of  the  accused, 
should  be  provided.   • 

If  the  former  was  the  intention,  then  clearly  the  motion  for  at- 
tachment must  be  denied,  for  an  attachment  in  our  laws  is  not 
known  as  compulsory  process  fbr  obtaining  witnesses,  but  the  pro- 
cess of  subpoena  is  the  only  process  recognized  by  our  law  for  ob- 
tauaing  witnesses. 

If  the  latter  was  the  intention  of  the  people  of  the  United  States, 
the  amendment  relied  upon  has  only  provided  that  the  accused  shall 
have  a  right  to  compulsory  process,  for  obtaining  witnesses  in  his 
favour  of  a  new  kind  not  hitherto  known  to  our  laws.  The  amend- 
ment not  having  prescribed  what  that  process  shall  be;  not  having 
said  that  it  shall  be  an  attachment,  a  warrant,  a  capias,  or  pointed 
out  any  of  its  attributes  other  than  that  it  is  to  be  <'  compulsory;^ 
they  have,  therefore,  left  the  kind  of  process  to  be  designated  and 
prescribed  by  a  law  of  congress ;  for  courts  of  law  cannot  make  n 
new  process  wholly  unknown  to  tlie  common  law,  and  unautho- 
rized by  act  of  congress,  and  not  prescribed  by  the  constitution.  So 
in  article  S^sec.  1st,  of  tiie  constitution  of  the  United  States,  it  is 
declared,  tl^K'the  judicial  power  of  the  United  States  shall  be' 
vested  in  one  supreme  court,  and  such  inferior  courts  as  the  con- 
gress may  from  time  lo  time  ordain  or  establish.''  But  those  courts 
must  be  created  by  act  of  congress  before  they  can  exeicise  any  of 
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die  fiowen  conferred  on  them  by  that  article  of  the  constitutioD.  NEVT-TORK, 
So  in  this  case,  if  a  process,  not  known  to  the  existing  laws,  be  di-  18u(L 

Tected  in  order  to  compel  the  attendance  of  the  witnesses  of  the  ^^^^^'^^^ 

accased,  that  process  must  be  provided  and  established  by  an  act  of  j^^  People 

Bnt  the  framers  of  the  constitution  never  contemplated  any  other        Smiih. 
eompulsory  process  than  tliat  already  known  to  our  laws,  and  con      ♦ 
Btatilly  used,  tIz.  a  subpoena.  — — — 

If  by  the  expression  in  the  amendment  relied  upon,  *<  shall  have 
a  right  to  compulsory  process  for  obtaining  witnesses  in  his  fa- 
▼oar,'*  the  defendant  has  a  right  to  an  attachment,  why  was  it  not 
used  in  the  first  instance  ?  why  was  a  subpoena  the  nrst  process 
that  he  thought  proper  to  use  ?  There  i-  no  intimation  in  the  arti* 
cle  relied  on,  that  the  accused  is  first  to  use  some  other  process 
than  an  attachment,  but  it  is  absolute,  '^  a  right  to  hare  compuliorjf 
firoee89s^  and  if  it  be  the  right  of  the  accusetl  to  have  any  attach- 
Daent  at  all  for  obtaining  his  witnesses,  he  has  a  right  to  have  it  ill 
the  onset  But  if  he  bad  a  right  to  have  an  attachment  in  the  first 
instance,  exdebUojuMitue,  why  did  be  not  use  it.'  He  has  been 
gniity  of  faicbes  in  not  taking  out  an  attachment  instead  of  a  sub* 
poena.  Had  he  taken  his  compulsory  process  in  the  first  instance, 
be  would  on  this  day  have  had  his  witnesses  in  court.  But  he  neg* 
lected  to  do  this,  and  therefore  he  cannot  noir  have  the  trial  gost^ 
pooed  for  the  purpote  of  taking  out  )u§  altachmenty  that  is,  ^*  comptU- 
wory  proceufor  wtaimng  witneue$  m  hu  /awur;'^  which  process, 
according  to  the  construction  of  ^he  constitution  contended  for  by 
his  coansel,  he  had  an  undoubted  vight  to  have  taken  out  in  the 
first  instance. 

But-we  resist  this  motion  on  another  f  round.  The  motion  is  in 
elfeci,  to  postpone  the  trial  ef  the  cause  for  the  neason  stated  in  the 
aifidavit.  Before  it  will  be  granted,  the  defendant  must  satisfy  the 
ooort  that  the  gentlemen  named  in  it  are  maierinl  witnesses ;  and 
that  he  has  been  guilty  of  mo  laehei  or  neglect,  in  omitting  to  do  all 
that  he  might  have  done  to  procure  their  attendance.  These  are 
prinaples  laid  down  by  the  court  in  the  case  of  The  King  v.  Lt 
CkeMtlier  D*Eon,  3  Bur.  1513.  and  are  found  in  good  sense. 

The  affidavit  upon  which  the  present  motion  is  found,  appears  to 
have  been  shaped  with  a  view  to  these  principles,  for  it  states  <*  that 
the  defendant  expects  to  be  able  to.  prove  by  Mr.  Madison^  and 
others,  **  that  the  expedition  and  enterprize,  to  which  the  said  in- 
dictment relates,  was  begun,  prepared,  and  set  on  foot,  with  the 
knowledge  and  approbation  of  the  president  of  the  United  States  ;^ 
and  '*  that  if  he  had  any  concern  in  the  said  expedition  and  enter- 
prize, it  was  with  the  approbation  of  the  president  of  the  United 
Statce,  and  tlie  said  James  Madison  ;**  and  *^  that  be  expects  to  be 
able  to  prove  by  the^aid  witnesses,  that  the  prqsecution  against  him 
for  tlie  said  ofience,  charged  in  the  said  indictment,  was  so  com- 
menced and  prosecuted  by  order  of  the  president  of  the  United 
States  ;^  and  "  that  he  has  been  informed,  and  doth  verily  believe, 
that  James  Madison  and  Rebert  Smith  are  prevented  from  attend- 
ing by  the  order  or  interposition  of  the  pesident  of  the  United 
States.** 

testimooyt  it  is  urged,  is  material  in  two  pointe  of  view. 
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let.  It  will  show  that  the  United  States  were  not,  at  the  tifn« 
when  the  enterprise  is  alleged  to  have  been  set  on  foot,  ^^  at  peace 
with  Spain." 

2d.  Should  the  court  be  of  opinion  that  it  is  not  material  in  that 
respect,  it  is  material  for  the  purpose  of  showing  to  the  court  the 
degree  of  criminality  attached  to  the  defendant  by  any  agfency 
which  he  may  have  had  in  beginning  or  setting  on  *'  foot  the  expe- 
dition" alleg^ed,  and  thereby  enabling^  {he  court  to  proportion  the 
punishment  of  the  defendant  according  to  the  degree  of  his  guift. 
That  to  enable  the  defendant  to  obtain  the  testimony  of  these  wit* 
nesses  for  this  purpose,  it  is  necessary  that  he  should  now  be  fur- 
nished with  compulsory  process ;  for  after  a  verdict  of  guiUy^  any 
testimony  to  this  purpose  must  be  laid  before  the  court  by  affidavit^ 
and  the  law  knows  of  no  process  by  which  a  witness  can  be  com- 
pelled to  make  such  an  affidavit. 

In  support  of  the  first  proposition  it  is  urged,  that  the  testimony 
expected  from  these  witnesses,  will  establish  this  as  a  fact,  that  tbw 
United  States  were  not,  at  the  time  when  the  alleged  offence  ia 
supposed  to  have  been  committed,  ai  peace  with  Spain ;  for  it  wiU 
certainly  evince  that  **  the  expedition  and  enterprise"  referred  to» 
**  were  oegun,  prepared  and  set  on  foot  with  the  knowledge  and  ap- 
probation of  the  president,"  and  this  *^  approbation"  necessarily 
implies,  on  the  part  of  the  president,  an  acknowledgment  that  the 
United  States  were  then  at  war  with  Spain,  and  by  the  constitution 
of  the  United  States,  the  president  possesses  the  pqwer  of  deter- 
mining whether  the  United  States  were  at  war  or  not,  in  cases 
where  any  aggressions  and  acts  of  hostility  have  been  committed  by 
a  foreign  nation  upon  the  territory,  or  citizens  of  the  United  States. 
If  the  constitutional  principle  which  is  assumed  by  the  defendants 
counsel,  cannot  be  maintained,  the  first  ground,  viz.  tlie  materiali- 
ty of  this  testimony  in  point  of  justification,  must  be  abandoned. 

In  support  of  this  proposition,  **  that  by  the  constitution  of  the 
United  States,  the  president  possesses  Uie  power  contended  for," 
much  stress  has  been  laid  on  the  3d  section  of  the  2d  article  of  the 
eonstittttion.  '*  He,"  (the  president)  <*  shall,  from  time  to  time  give 
lo  the  congress,  inforrnaJtUm  of  the  sUtU  of  the  union."  These 
words,  it  has  been  msisted,  give  to  the  president  the  power  of  de^ 
termviing  whether  the  United  States  are  or  are  notiua.  state  of 
war. 

This  section,  if  susceptible  of  the  construction  contended  for, 
must  also,  of  necessity,  give  tp  the  president  the  power  of  determtn" 
ing  after  war  shall  have  been  declared  by  congress,  that  the  United 
States  are  at  peace ;  and  of  course  of  repesUing  the  act  of  con- 
gress by  which  war  may  have  been  deciarcMd. 
-  The  words  ar?,  *•  give  to  the  congress  informaUon  of  the  "  tiaU 
of  the  union." 

In  the  8th  section  of  the  1st  article  of  the  constitution,  it  is  de- 
clared, that  ^*  the  congress  shall  have  power  to  declare  wan" 
Here  this  power  is  given  in  a  most  explicit  manner.  But,  if  tlie 
construction  of  the  3d  section  of  tlie  2d  article  be  as  contended 
A)r,  then  th^  constitution  in  point  of  effect,  reads  thus  :  '*  congress 
shall  have  power  to  declare  war,  but  the  president  shall  have  power 
CD  detenniae  when  the  ¥nitcd  States  are  at  war,  and  when  tb^ 
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at  peace,"  <*  notwithBtattdioir  ooDgren  shall  have  declared  that  NCW-TORK, 
tbe  United  States  are  at  war."  1806. 

Aod  I  aak  the  learned  couosel  what  will  prevent  the  president  v^^/^-^ 
firom  patting  an  end  to  a  war  declared  bj  congress  the  very  next  jf^^  People 
notnent  after  it  shall  have  been  declared  by  them,  provided  it  be  v. 

ferae  that  by  stating  to  congp-ess  that  the  United  States  are  not  at        Smith. 
war,  be  can  change  the  state  of  the  country  from  that  of  war  to  - 

tbat  of  peace  ?  Was  it  ever  until  the  present  pressing  occasion 
imagined  that  by  making  it  the  duty  of  an  agent  to  gire  informa- 
tioii  to  nis  principal  of  his  huiineu^  that  thereby  the  agent  was 
▼estted  with  the  power  of  altering  the  condition  of  the  principal  ? 

It  is  ondottbtedly  made  the  duty  of  all  the  envoys  of  the  United 

States  in  Europe,  /*  from  time  to  time,  to  give  information  of  the 

stale"  of  our  affairs  with  the  respective  powers,  at  whose  courts 

they  represent  the  United  States ;  but  was  it  ever  imagined  that 

those  envoys  thereby  became  invested  with  a  power  to  alter  the 

state  of  our  political  relations  ?    The  president  is  obliged  by  the 

constitution  to  give  to  the  congress  information  of  the  state  of  the 

onion ;  a  power  to  gfive  to  the  congress  information  of  the  state  of  . 

tise  nnion,  and  a  power  to  declare  to  congress,  what  is  our  politi- 

eal  relations  as  to  other  nations  in  point  of  war  or  peace,  are  very 

distiocf  powers.    The  one  regards  the  statement  of  facts,  affecting 

the  United  States,  which  have  occurred  and  come  to  the  knowledge 

of  the  president ;  the  other  regards  the  power  of  determining  what 

shall  be  the  legal  effect  of  those  facts,  as  to  the  political  state  of 

the  nation,  and  its  relation  to  other  nations. 

The  framers  of  the  constitution  of  the  United  States  appear  te 
have  perfectly  well  understood  and  duly  appreciated  the  principles 
expressed  by  Vattel,  in  Book  III.  ch.  1.  sec.  4.  "  As  nature  has 
l^ven  to  men  the  right  of  using  force,  only  when  it  becomes  ne« 
cessarj  for  their  defence  and  the  preservation  of  their  rights,  the 
kifereiice  is  manifest,  that  since  the  establishment  of  political  so- 
^eties,  a  right  8o  dangerous  in  its  exercise  no  longer  remains  with 
private  persons,  except  in  those  kinds  of  rencounters,  where  socie- 
ty cannot  protect  or  defend  them.^  For  in  the  congress  of  the 
United  States  soieiy  and  exclusively  did  they  place  the  power  of 
making  wur.  As  it  is  the  people  who  are  to  endure  the  fatigues 
and  calamities,  and  sustain  the  waste  of  blood  and  treasure  insepa- 
rable from  war,  they  have  confided  the  power  of  making  it  to  their 
immediate  representatives.  They  have,  therefore,  declared  that 
**  the  congress  shall  have  power  to  declare  iMr,  grant  letters  of 
narqiie  and  reprisal,  and  make  rules  concerning  captures  on  land 
a^d  water." « 

But  the  wise  men  who  framed  the  constitution  did  not  stop  here ; 
lest  the  right  of  making  war  should  be  claimed  by  the  several 
states,  they  cautiously  inserted  in  the  constitution  a  prohibitory 
clause;  they  declared  that  *'  no  state  shall  without  the  consent  of 
eoogress  lay  any  duty  of  tonnage,  ftc.  or  engage  in  tear,  unless 
aeUiUly  ineadedj  or  in  such  vnminefU  danfrer  as  will  not  admit  of 
delay.^  By  the  constitution,  therefore,  no  state  can  engage  in  war, 
VDless  for  the  purpose  of-  self-defence,  and  then  only  when  acivaUy 
invaded,  or  in  such  tmrntneiti  danger  as  will  not  admU  of  delay.^ 
Sat  if  die  propositioa  cQBtended  ior  b^  the  defendiMit's  counsel  be. 
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NE^'TORKy  oort«ct,  then  it  follows  that  althoiigrh  the  people  of  tbe  Uoited  StfttM 
1806.  have  conferred  oo  congress  the  power  of  declaring  war,  and  bare 

s^rs^-^^  denied  the  power  of  eoj^ging  in  war  in  any  event  whatever,  but 
Tke  People  those  specified  in  the  8th  sect*  of  the  3d  art.  of  the  constitntioD, 
y.  to  every  state  in  tbe  union;  yet  that  they  have,  by  declaring;  that 

Smith.  the  president  *<  shall,  from  time  to  time^give  to  the  congress  tn- 
-  fbrmation  of  the  state  of  Hie  union,"  by  necessary  implication, 

given  to  him  also  the  power  of  declaring  that  tbe  United  States  are 
in  a  state  of  war,  or,  in  other  words,  of  declaring  war.  "^hat  is  to 
sajs  because  it  was  tbe  duty  of  the  president  to  give  informaliion  to 
tlie  congress,  that  some  Spanish  troops  had  oome  into  the  territory 
of  the  Uoited  States,  and  in  a  hostile  manner  carried  off  the  Kem- 
pers,  and  the  president,  in  fulfilment  of  his  duty,  had  given  to  con- 
gress information  of  ttM>se  facts ;  therefore,  the  president  did  de- 
clare the  United  States  to  be  at  war  with  Spain. 

To  give  such  a  course  of  reasoning  the  semblance  of  solidity,  tbe 
^  gentlemen,  to  be  consistent  with  themselves,  must  go  farther ;  for 
the  words  relied  upon  are  imperative.  *^  He  shall,"  Sic,  If,  then, 
by  giving  to  the  congress  information  that  acts  of  hostility  have 
been  committed  against  the  United  States,  by  Spain  (and  this  it -was 
his  duty  to  do,)  he  necessarily  declared  war,  it  follows/ that  the  con- 
stitution has  imposed  u[K>n  the  president  the  duty  of  declaring  war 
in  all  cases,  when  acts  of  hostility  have  been  committed  u^ion  the 
territory  or  citizens  of  the  United  States.  If  giving  information 
of  the  state  of  tbe  union,  means  stating  to  congress  what  is  the 
existing  political  state  of  the  United  Slates  as  to  war,  then  it  fol- 
lows that  he  possesses  the  power  of  determining  that  our  treaty 
with  tbe  sovereign  of  any  nation  with  which  we  may  be  thus  de- 
clared to  be  at  war,  is  at  an  end  ;  for  if  tbe  Uoited  States  are  at 
war,  such  treaty  is  no  longer  obligatory. 

If,  however,  I  should  yield  to  the  gentlemen  tfiis  strange,  and 
until  this  argument,  unheard-of  interpretation  of  the  ^constitution, 
will  it  profit  the  defendant  ?  Has  the  president  given  to  congress 
information  of  the  United  States  being  in  a  state  of  war  with  Spain  ? 
Has  he  announced  that  our  relation  to  that  country  has  become 
that  of  war?  I  ask,  what  has  he  done  ?  Why,  it  is  alleged  that  he 
has  approved  of  this  expedition,  therefore  tlie  United  States  are  at 
war !  To  those  who  are  capable  of  being  misled  by  such  reasoning, 
any  observations  within  the  compass  of  my  abilities  to  urge,  would 
/      be  urged  in  vain. 

But  It  has  been  asked,  what  if  Spain  should  declare  war  against 
the  Uoited  States,  are  not  the  Uuited  States  dtfajdo  at  war  with 
Spain  ?  VVould  the  United  Slates,  in  such  an  event,  be  at  peaqp 
with  Spsfin  ?  I  answer,  whenever  such  a  case  shall  happen,  it  may 
then  be  proper  to  consider  ivhether  the  United  States  are  c£s  /ado 
at  war  with  Spain ;  it  is  sufficient  for  us  at  present,  to  say,  that  no 
such  case  had  happened  when  the  offence  chargad  in  the  indict* 
ment  was  committed.  "But  should  it  t>e  gi^nted,  that  inauch  a  case 
the  United  States  must  be  considered  as  being  at  war  with  Spain ; 
that  state  of  war  would  be  produced  by  tbe  declaration  of  war  on 
the  part  of  Spain,  and  not  by  the  act  of  the  president  in  giving  in- 
formation to  cong^ress  of  the  existence  of  tlmt  fact. 

But  the  principle  contended  for  is  as  aevel  as  it  \»  strange. 
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If  w€  tsm  oor  mtteBtkm  to  the  preetical  interpretation  of  our    NEW.YOREy 
Goostitution  fciven  by  congress  ander  the  two  ibrmer  administrat*  IBO^ 

tioDs,  we  shall  find  notbing  to  conntenance  the  ooDstmctioo  con- 
tended forf  but  much  to  ooovince  us  that  it  is  wholly  untenable, 
Oathe27tb  of  March,  1794,  coog^ress  passed  an  aet  entitled  an 
act  to  provide  a  nairal  armament.  The  preamble  is  in  these  words : 
**  Whereas  the  depredations  committed  by  the  Algerine  corsairs  on 
the  cocnmerce  of  the  United  States,  render  it  necessary  that  a  na- 
Tal  force  should  be  provided  for  its  protection.*  3d  vol.  L.  U.  S. 
S4.  It  is  here  admitted  by  cong^ss  that  such  depredations  had 
been  committed  by  the  Algerine  corsairs,  as  render  it  necessary 
that  a  naval  force  should  be  provided  for  the  protection  of  its  com- 
merce. And  in  sec.  9,  of  the  same  act,  it  is  enacted  '*  that  if  peace 
shall  take  place  between  the  United  States  and  the  regency  of  Al- 
giers, that  no  farther  proceedings  be  had  under  this  act.^  Presi- 
dent Wa8hing:ton  had  given  to  congress  information  of  the  state  of 
the  maioa  in  relation  to  depredations  committed  by  the  A]gerlnes, 
but  it  was  not  considered  that  his  having  given  this  information,  de 
faUo  placed  the  United  States  in  a  state  of  war  with  those  barbari- 
ans; but  congress,  this  notwithstanding,  not  only  declare  that 
sach  hare  been  the  depredations  committed  by  tlie  Algerines,  but  in 
the  9th  sec.  declare  that  the  United  States  are  not  at  peace  with  the 
r^ency  of  Algiers.  On  the  first  of  July,  1797,  a  time  when  our 
a&irs  with  France  wore  an  aspect  very  much  like  war,  her  cruis- 
en  and  national  ships  having  committed  most  unjustifiable  depre- 
dations oo  our  commerce,  congress  passed  another  act  entitled  an 
^' act  to  pro? ide  a  naval  armament,"  and  |  by  the  12th  sec.  autho- 
rized the  president  to  increase  the  stren^rth  of  the  revenue  cutters, 
and  to  cause  them  to  be  employed  in  defending  the  sea-coast  of  tlie 
United  States,  and  to  repel  any  hostility  to  their  vessels  committed 
within  their  jurisdiction. 

It  is  in  the  recollection  of  the  court  that  outrages  on  the  part  of 
France,  aoparalleled  by  any  thing  yet  done  by  them  towards  the 
United  States,  had  been  offered.  These  were  stated  by  the  presi- 
dent in  a  most  explicit  manner;  a  special  congress '  convened  for 
the  purpose  of  taking  these  outrages  into  consideration.  But  this 
congress  did  not  deem  it  their  duty  to  declare  that  those  outrages 
amoanted  to  war.  The  president  did  not  imagine  that  he  possessed 
the  power  to  produce  that  state  of  things  called  war ;  and  congress 
did  nothing  more  tliao  to  prortde  for  the  defence  of  the  commerce  of 
the  United  States,  toUhin  iU  juriadiction.  The  discontents  between 
this  country  and  France  still  wearing  the  appearance  of  an  ap- 
proaching war,  'on  the  28th  May,  1798,  it  was  enacted  by  congress 
<*  that  the  president  of  the  United  States  be  authorized,  in  the  ercnt 
of  a  declaration  of  war  against  the  United  States,  or  of  actual  in- 
vasion of  their  territory  by  a  foreign  power,  or  of  imminent  danger 
of  such  an  invasion  discovered  in  his  opinion  to  exist,  before  the 
next  session  of  .congress,'^  to  cause  ^i  be  enlisted,  &c.  From  this 
it  is  manifest  that  even  at  this  time  congress  docs  not  admit  that  we 
were  at  war  with  any  foreign  power.  On  the  same  day  congress 
pesBod  an  act  entitled  ^*  an  act  more  efi'ectually  to  protect  the  com- 
merce of  the  United  States;^  the  preamble  to  which  is  in  the 
words  following,  viz.  **  Whereas  armed  vessels  sailing  uuder  au- 
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NEW-TORK)   thorily,  or  pretence  of  antbority,  from  the  Repablio  of  FrMio^' 
1806.  have  committed  depredaiwns  on  the  commerce  of  the  United  States, 

s^r-s/^^^      and  have  recently  captured  the  veneU  and  property/  of  cUveau 
The  Peoofe     '^^Z*  *^  ^^  ^^'^  ^  eoastg^  in  violation  of  the  Imo  of  natienif 
y  ^  and  treaHeif  hetwan  the  CT.  8.  and  the  French  nation,  therefore,**  kCm 

Smith.  Here  is  an  admission  by  cting^ress,  that  armed  vessels  sailings  under 

^^^,.^,^^„^^„^  authority^  or  pretence  of  anthority,  from  the  Republic  of  Francey 
had  committed  depredations  on  onr  commerce,  and  captured  our 
vessels  in  or  near  our  coast,  in  violation  of  the  laws  of  nations  and 
of  treaties  between  the  U.  S.  and  the  French  nation.  But  what 
did  they  do?— ^^  Authorize  the  president  to  instruct  and  direct  the 
commanders  of  the  armed  vessels  belonging  to  the  U.  S.  to  take» 
aeize,  and  brin|r  into  any  part  of  theU.  S.  to  be  proceeded  a^inst 
according  to  the  laws  of  nations,  any  such  armed  vessel  which 
shall  have  commuted,  or  which  shall  be  found  hovering  on  the  coasts- 
of  the  U.  S.  for  the  purpose  of  commitHfig  depredaHons  on  vessels  be- 
longing^ to  the  citizens  thereof;  and  also  to  retake  any  ship  or  ves- 
sel of  any  citizen  of  the  U.  S.  which  may  have  been  captured  bf 
any  such  armed  vessel.^  4th  vol.  ISO.  Defence  only  is  what  they 
authorized ;  but  congress  did  not  even  then  declare  that  we  were 
in  a  state  of  war.  Sixteen  days  after  this,  congress  passed  another 
act,  entitled  **  An  act  to  suspend  the  commercial  intercourses  be- 
tween the  U.  S.  and  France,  and  the  dependencies  thereof.^  4th  voL 
T29.  This  act  is  what  its  title  bespeaks  it  to  be.  By  its  5th  sect, 
it  is  provided  **  That  if  before  the  next  session  of  congress,  the  go^ 
vernment  of  France,  and  all  persons  acting  by  or  under  their  au- 
thority, shall  clearly  disavow,  and  shall  }^  found  to  refrain  from 
tlie  aggressions^  depredations^  and  hostUities.  which  have  been^  and 
are  by  them  'encouraged  and  maintained  against  the  vessels  and  other 
property  of  the  citizens  of  the  U.  S.  and  against  their  national  rights 
and  sovereignty,  in  violation  of  the  faith  of  treaties  and  the  laws  of 
nations,  and  shall  thereby,^  &,  Congress  in  this  section  have  put 
'  it  on  record,  that  the  government  of  France  had  been  hostile,  and 

at  the  time  of  making  this  act,  were  committing  depredfUions  upoa 
the  vessels  and  other  property  of  the  citizens  of  the  U.  S.  and 
against  their  national  rights  and  sovereignly  y  in  violatwn  of  thefaiih 
if  treaties  and  the  laws  of  nations,  but  still  congress  does  not  de- 
clare war,  nor  admit  that  the  U.  S  are  in  a  state  of  war. 

Onthe22d  January,  1798,  an  act  was  passed  authorizing  the 
president  to  increase  Uie  strength  of  the  revenue  cutters,  *<  for  the 
purpose  of  defence  against  hoitilities  near  the  sea-coast  ;**  and  oa 
the  25th  of  the  same  month,  congress  passed  an  act  authorizing  **  the 
commanders  and  crews  of  any  merchant  vessel  owned  wholly  by  m 
citizen  thereof,  to  oppose  and  defend  against  searches  and  restraints 
by  the  commanders  and  crews  of  any  armed  vessel  sailing  under 
French  colours,  and  to  repel  force  by  force.^  4th  vol.  148.  Here 
again  is  a  congressional  declaration,  that  *'  lawless  depredations  and 
Outrages,'"*  had  been  *'  hithene  encouraged  and  authorized  by  the 
government  of  France,"  that  that  government  had  not  caused  the 
laws  of  nations  to  be  observed  by  armed  French  vessels ;"  bi^t  no  de- 
claration of  war,  or  admission  of  its  existence. 

On  the  7th  July,  1793,  an  act  passed  entitled  «*An  act  to  declare 
fbe  treaties  heretofore  concluded  with  France,  no  longer  obligatory 
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tm  die  United  Stales."    ©n  tUe  9th  of  Umt  month  »^  An  act  farther  IfCW-TOHK, 

to  protect  the  commerce  ofithe  United  States,"  was  passed,  giving  1806. 

to  the  president  the  power  of  "  iostnictingf  the  oommaodere  of  the  s^rv-^/ 

fMblio  ^rmed  resseJs  employed  iu  the  serrice.of  the  U-  S.  to  subdue,  xhe  People 

•eixe  wad  take  anv  armed  French  vessels,"  "and  providing  for  their  y. 

ondemnation  and  otljier  purposes.'^    In  addition  to  those,  other  acts  Smith* 

were  pamed,  to  some  of  w<hioh  I  shall  refer.  4  vol.  L.  U.  S.  264. ^ 

271.  

But  I  will  now  close  my  remarks  upon  acts  of  congress,  by  read- 
ing the  first  sactioo  of  an.  act  passed  the  2d  of  March,  1 799,  entitled 
^▲n  act  skiving  eventual  autlioritj  to' the.  president  of  the  U.  S.  to 
aog-tnent  the  army,"  &c.  4  vol.  439,  by  which  it  is  enacted  '^  That 
it  ahall  be-  lawful  for  the  president  of  the  U.  S.  in  case  tear  should  ^ 

hreak  out  between  the  U-  S.  and  a  foreign  European  power,  or  in  case 
imaiinent  danger  of  invasion  of.  their  territory  by  any  such  power 
ahalL.  in  his  opinion,  be  discovered  to  exist,"  &c.  Here  we  have  a 
declaration  made  by  congress,  and  by  the  president  of  the  U.  S. 
that  notwithstanding  all  that  had  hitherto  happened,  no  war  had  as 
yet  '*  broken  out  betiveen  the  U.  S.  and  France." 

What  are  the  plain  obvious  inferences  which  press  themselves 
upon  us  from  all  these  acts  of  congress?  1st.  That  acts  of  hosti- 
lity committed  by  a  foreign  power  .against  the  U.  S^  or  their  citi- 
sens  do,not  necessarily  place  the  country  in  a  state  of  war.  S. 
That  acts  of  hostilities,  though  '^  outrageous,  in  violation  of  the 
lavs  of  oalionsv  and  in  contravention  of  existing  treaties,^  had  been 
cooEiroitted  upon  the  U.  S.  by  a  foreign  nation,  yet  presidents  Wash- 
ington and  Adams  never  entertained  an  opinion,  that  by  declaring 
to  cxmgress  the  existence  of  these  facts,  they  thereby  placed  this 
coudtry  in  a  etate  of  war*  3.  That  congress  have  always  con- 
aidered  the  power  of  declaring  war  to  be  invested  exclusively  in 
tbem.  4.  And  that  such  has  always  been  the  understanding  of  the 
nation. 

Bot  a  principle  still  more  dangerous  has  been  advocated.  "That 
whether  the  U.  S.  be  at  war  or  at  peace,  is  a  question  of  fact  to  be 
determined  by  the  jury,  from  facts  which  may  be  proved  to  exist  in 
ped*  independent  oi*  any  act  of  congres^."  That  is,  that  a  jury  of 
.  twelve  men  are  the  proper  constitutional  judges  to  decide  whether 
oar  nation  is  at  .war  or  at  peace,  though  congress  shall  not  hav^e 
declared  war,  though  the  president  shall  not  have  said  that  we  are 
in  a  state  of  war»  and  though  war  may  not  have  been  declared 
against  ns. 

To  all  this,  I  ansirer,  in  a  few  words,  that  to  very  little  purpose 
indeed  have  we  cautiously  and  expressly  confided  by  our  constitu- 
tion, to  the  representatives  of  the  pation,  the  power  of  declaring 
war,  if  the  peace  of  the  nation  may  be  compromitted  by  a  jury,  how- 
erer  honest  and  well  intentioned. 

Wretched,  supremely,  wretched,  is  the  condition  of  the  people  of 
the  U.  S«  if  such  a  power  be  in  the  hadds  of  every  jury  which  may 
be  empannellod  to  try  a.crimioal.  AU  other  civilized  nations  have 
intrust  that  power  to  the  sovereign  of  the  state ;  but  here  a  jury 
of  twelve  men,  whetiier  congress  has  declared  it  or  not,  whether 
the  president  has  announced  it  or  not,  is  competent  to  place  upon 
4he  rococdaof.oor  courts,  that  we  are  at  war.    To  aay  to  Spain, 
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{fEW-T<>Rlt,    '^  tl)6  United  States  are  at  war  witb  y6u«^    WfaAt  «ril  not  Spain  be 

1806.  jQstificd  in  doin^,  if  this  be  a  constitutional  mode  of  aett^a^  the 

s;^^^^^^^^      question,  and  a  jury  bj  their  verdict  shall  say  the  U»  S«  are  at  war? 

The  People     ^'^y  ^^^  ^^^  ^^y  ^"^  ^^'  accordingfly  :  /*  your  nation  k  at  war  witli 

y\  burs  ;  this  has  been  declared,  as  appears  by  the  records  of  your 

Smith.  couutry.  by  its  constituted  authorities.     We^  therefore,  will  cap- 

^  ture  3'onr  vessels,  enslave  your  oitiaens,  bombard  and  SAck  yo«r 

towns,  and  slaughter  your  inhabitants.''    Thus  she  will  have  a  right 
(o  say  to  us,  and  thus  may  she  law  folly  treat  us. 

Nor  can  the  admission  of  this  testimony  be  sustained  on  the  ae* 
cond  ground.  What  have  the  jury  to  do  with  the  question,'— 
'*  what  is  the  degfree  of  the  defendant's  criroinalty  ?"  They  aare 
to  determine  whether  he  is  guilty  of  the  crioie  charged,  bnt  tbejr 
are' not  to  debide  whether  there  are  any  mitigating  oireamstaiiee 
which  ought  to  lessen  the  punishment.  The  court  ezdosively 
must  settle' this  question.  The  authorities  cited  by  the  counsel  for 
the  defendant  do  not  at  all  support  the  admission  of  the  grovnd 
which  is  here  contended.  ^ 

In  the  case  uf  the  Ring  r.  Lord  Angleaea,  the  court  permitted 
the  cobnsel  for  the  crown  to  go  into  evidence  calculated  to  show 
that  Lord  Anglesea  sought  after  an  opportunity,  and  peraiated  in 
the  pursuit  of  the  purpose  eycntoatly  accomplished  ^  and  it  cer- 
tainly was  very  -proper,  when  attempting'  to  sliow  the  nature  of  the 
crime  charged  upon  the  prisoner,  to  adopt  siiob  a  course  of  pro- 
ceeding, when  the  precise  nature  of  the  crime  committed  ceuld 
not  otherwise  be  ascertained  to  the  jury. 

The  cases  from  1  IVTNally,  320,  321,  322,  323,  by  no  means  fa- 
vour the  gentlemen  opposed  to  nie.  They  only  estal^ish  thia  ra- 
tional'principle,  t/UU  thepruoner  may  call  witneaaet  to  his  good  thai' 
racter,  and  that  the  witnesses  so  called^  may,  in  such  *xtses<,  relate  par-' 
Hcular  facts  within  their  knowledge^  which  haoe  tsidacftd.  the  good 
opinion  entertained  by  them.  Thus  Lord  Kenyon  expressed  himaelf 
in  the  case  of  the  King  v.  Thelwal,  at  a  special  commission  of  oyer 
and  terminer,  in  1793,  at  the  Old  Baily,  as  follows :  ^*  An  afiectioa- 
ate  and  warm  evidence  of  the  character,  ^hen  c<^ected  together* 
should  make  a  strong  impression  in  favour  of  the  prisoner,  and 
'when  those  who  give  such  character  in  evidence  are  entitled  to  cre- 
dit, their  testimony  should  have  great  weight  with  the  ysrj  i''  aad 
'  such  evidence  is  in  the  very  nature  of  thinga  relevant.  If  the 
character  of  the  prisoner  has  always  been  foir,  it  is  certainly  less 

Erobable  that  he  should  have  committed  the  crime  charged,  than  if 
is  character  had  been  notoriously  bad.  A»  to  the  solitary  remark 
of  Judge  Down,  in  the  case  of  the  King  v.  Mockler,  it  stands 
alone,  unsupported  by  any  authority,  or  even  the  dictum  of  a  single 
advocate  or  elementary  writer. 

The  testimony  offered,  then,  if  there  is  any  weight  in  this  rea- 
soning, is  wholly  irrelevant,  if  Mr.  Madison  and  the  other  wit- 
nesses were  now  here,  and*  sworn  in-  this  bause,  they  would  not  be 
]>ermitted  to  give  in  evidence  to  the  jury,  any  of  the  &ct8  alleged 
in  Col.  Smith's  affidavit ;  because  they  would  not  tend  to  show  tibat 
the  defendant' was  not  guilty.  The  president  of  the  U.  &  poaaesaei 
no  ppwer  to  dispense  with  the  laws,  bnt,  on  the  other  hand,  ia  bound 
njMiis  official  oath  to  preserve  ihem  inviolate,  and  te- defend  the 
constitution  of  the  U.  States. 
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Alt  it  is  iaeamtent  on  the  defendant  to  shew  that  he  faai  he€a    KeW.TiMI^* 
gviky  of  no  laches  or  neglect  in  his  endeayoun  to  procure  th^  at-  im^ 

lefidcLDce  of  the  witnessei.    Has  the  defendant  done  his  duty  in      v^^s/-^y 
this  p»tictt)ar  ?     He  has  served  sobpoenafi  on  hia  witnesses,  he  haa     -l^  p    ^i^ 
tendered  to  them  twenty  dolhiTs.    The  distance  fTom  the  city  of       ^  reopie 
Washington  to  this  place  is  240  miles.     By  the  6th  sect,  of  the  act,         Sibith.' 
passed  38th  February^  1799,  it  is  enacted  «« that  the  compensation 
to  jurors  and  witnessoB,  in  the  conrts  of  the  United  States,  shall  b4 
as  follows :  to  wit,  to  each  grand  and  other  juror,  for  each  day  he 
shall  attend  in  court,  one  dollar  and  twentv-frre  cents;  and  ibr 
tniTelling  expenses,  at  the  rate^of  &fe  cents  per  mile  from  their  rei 
speedve  places  of  abode  to  the  place  where  the  court  is  holden,  and 
the  like  siUowance  for  retitming.'* 

This  compensation,  we  contend,  the  witnesses  were  entitled  to 
leoeiTe  before  they  started  from  Washington.  The  law  imposes 
■o  obfigatiott  upon  a  witness  to  give  a  credit  to  the  defendant.  A 
witness,  by  the  subpoena,  is  called  upon  to  leave  his  business,* te 
travel  to  tlie  place  of  holding  the  court,  and  to  remain  there  until 
fte  eaaae  is  decided  or  he  is  diamissed.  But  is  the  witness  compel^ 
lable  to  do  this  until  he  receives  his  cotnpensation  ?  The  words 
are  ^  the  compensation  to  witnesses  in  the  courts  of  the  U.  S.  shall 
be,"*  Uc*  In  England,  since  the  statute  of  6  Elizabeth,  ch.  9.  no 
witness,  until  his  reasonable  expenses  are  tendered  to  him,  is  bound 
to  appear  at  all ;  nor,  if  he  appears,  is  he  bound  to  g^ve  evidence 
tiU  such  charges  are  actually  paid.  3  61k.  Com.  369.  Congress, 
however,  has  not  left  this  question,  '^  what  are  reasonable  expen* 
ses.'"  open  for  discussion,  but  has  declared  that  five  cents  a  mile  for 
going  to,  and  the  same  for  returning  from  court,  shall  be  the  com*- 
pensatioo  to  which  he  shall  be  entitled.  But  if  the  witnesses  are 
holden  by  law  to  attend  without  this  compensation  being  first  paid» 
bow  are  tbey  ever  to  obtain  it.^  How,  but  by  suit?  And  if  the 
witoeas,  through  poverty,  is  unable  to  attend,  is  he  notwithstanding 
to  be  adjudged  guilty  of  a  contempt  f 

The  question  as  to  the  construction  of  the  statute  of  6  Ehz,  ch. 
9.  in  this  regard,  came  before  the  court  of  Common  Pleas,  in  the 
case  of  Fu&r  v.  Prentice,  1  H.  Blk.  49,  on  a  motion  for  an  at* 
tachmeot.  But  the  court  refused  the  attachment,  saying,  '*  that  it 
miglit  aiford  a  dangerous  precedent,  by  which  witnesses  coming 
firaiai  tfaenr  places  of  abode  to  attend  at  trials,  might  be  deprived  of 
the  re-payment  of  their  necessary  expenses ;  the  whole  of  which, 
as  well  of  their  going  to  the  place  of  trial,  as  of  their  return  from 
it,  and  also  during  their  necessary  stay  there,  ought  to  be  tendered 
to  them  at  the  time  of  serving  the  subpssna,  otherwise  an  attach- 
ment would  not  lie.''  And  yet  in  that  case,  2r.  6d.  had  been  given 
to  the  witness,  and  a  promise  made  to  bear  all  her  expenses,  and  a 
place  was  taken  for  her  in  the  stage,  and  she  had  promised  that  she 
would  go,  but  when  the  stage  called  she  refused  to  go,  and  confined 
herself  in  her  hbuse. 

The  statute  of  £Kz.  is  substantially  the  same  as  the  act  of  conr 
greas.  By  the  former  it  is  enacted  ''  that  if  any  person  upon 
whom  process  shall  be  served  to  testify  or  depose,  and  having  ten- 
dered to  him  snch  reasonable  sum  of  money  for  bis  or  their  costs 
aad  diniges.«>    Suppose  the  wofda  in  that  act  had  been, '« tender- 
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KBW*TORXy    ed  and  paid  to  him  ten  cents  per  mile  for  hit  costs  and  chargres,^-  te* 

180^.  would  not  that  statute,  if  thus  expressed,  hare,  in  effect,  declared- 

v^p-v'-i^^      thai  ten  cents  per  mile  should  be  the  compensation  to  the  wtt« 

Hie  People     nesses  ?    What  are  the  words  of  the  act  of  cong^ress  ?     **  The 

y,  compen5;ation  to  jurors  and  witnesses  in  the  courts  of  the  United 

Smiths         States,  shall  he^^  &c*    Compensation  necessarily  implies  satisfac* 

_  tion  or  payment  for  something:  done,  or  to  be  done  by  the  witnesses. 

Before  the  statute  of  Eliz  no  law  existed  by  which  witnesses  could 

insist  on  payment  of  their  reasonable  costs  and  charges.    C^on- 

gress  by  this  act  have  provided  that  they  shall  be  compensated  for 

their  costs  and  charges,  and,  to  put  to  sleep  all  controversy  about 

what  should  be  considered  as  reasonable  costs  and  rfaarges,  hav^ 

saidi  it  shall  be  ten  cents  per  mile,  &c.    Tbe  right  of  a  witness  to 

compensation,  and  tbe  amount  of  compensation  are  both  settled  by 

the  act  of  congress,  and  by  necessary  implication.     The  daty  of 

the  party  who  serves  process  on  the  witness, .is  aIso«ettled,  for  the 

acf  says  what  the  compensation  shall  be,  but  it -is  no  compensation 

if  it  is  not  paid.    Was  it  not*  therefore,  the  duty  of  the  pemon  in 

whose  behalf  the  witness  was  served  with  proce^,  to  have  tendered 

or  paid  the  ten  cents  per  mile,  if  he  intended,  incase  the  witness 

did  not  appear,  to  proceed  agrainst  him  for  a  contempt?    But  tbe 

compensation  has  not  been  paid  or  tendered  to  the  witnesses,  nor  does 

the  affidavit  of  the  person  who  served  the  subpc&na  help  the  gentle^ 

men  over  tTiis  difficulty.     He  says  that  he  offered  Mr.  JVIadison 

more,  but  that  he  observed  that  it  would  be  to  no  purpose.     In  the 

case  of  Fuller  v.  Prentice,  2s.  6d.  was  tendered  to  tbe  witness,  a 

promise  was  made  to  bear  her  expenses,  a  place  was  taken  for  her 

in  the  stage-coach,  she  promised  to  go,  and  more  moneij  was  offered, 

and  yet  an  attachment  was  refused.     On  no  principle,  therefore, 

can  an  attachment  be  issued  against  Mr.  Madison. 

An  attachment  for  the  purpose  of  bringing  in  a  witness  ad  tetU*' 
ficantlum^  is  never  granted. 

The  article  of  amendment  to  the  constitution  has  instituted  no 
tiew  compulsory  process. 

The  testimony  wbich  the  witnesses  named  could  give,  if  present, 
as  stated  in  the  defendants  affidavit,  is  wholly  irrelevant,  and  the 
motion  for  an  attachment  is  premature. 

JFednesdmj,  July  16,  1806. 

Some  desultory  conversation  arose  at  the  bar,  when  the  aigument 
proceeded : — 

Emmet.  The  counsel  for  the  prosecution,  who  last  addressed 
the  court,  adverted  to  the  interest  and  anxiety  which,  from  the 
number  and  respectability  of  the  audience,  it  is  manifest  that  this 
cause  has  excited  in  t1\e  public  mind ;  and  he  was  ]>lea8ed  to  inti- 
mate that  he  had  it  in  his  power  to  assign  a  motive  for  this  general 
solicitude,  totaHy  different  from  the  actual  importance  of  the  pro- 
secution.— To  me,  I  confess,  it  appears,  that  the  novelty  and  nature 
of  the  questions  heretofore  agitated,  and  those  likely  hereafter  to 
arise  in  the  course  of  these  trials,  are  fully  sufficient  to  fix  the  pub- 
lic attention  upon  the  proceedings  of  ttiis  court.  You  are  making 
precedents  in  criminal  jurisprudence,  the  influence  of  wbich  may 
hereafter  be  very  great  and  exteostve ;  and  yon  are  doing  so  under 
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tysfein  of  the  United  States,  where  precedents  of  tbmt  NEW-TORKi 
Batore  are  by  no  means  common.    Besides  the  enterprize,  with  180(>. 

'vrhich  the  defendant  is  supposed  to  be  connected,  is  in  itself  calcu-       ^^^  .^^ 
lated  to  awaken  in'bis  favor  the  most  geoerai  sympathy  and  inter-     jl    p      , 
eat.     It  was  therefore  hardly  worth  the  learned  counsels  while  to  ^.  ^^^ 

hint,  with  some  appearance  of  severity  and  cen  are,  at  any  extrin-         Smith* 
sic  iDdncementB  for  the  portion  of  attention,  that  the  public  may  * 

liestow  upon  onr  proceediaf^  But  if  in  doings  so,  and  if  by  the 
■iotiT<e  which  be  did  not  think  proper  to  assig^n  or  specify,  he  in* 
tended  to  allude  to  any  thing  in  the  conduct  of  the  defendant's 
eoonael,  as  one  of  them,  standing  in  a  very  extraordinary  and  deli- 
cate situation,  I  intreat  the  indulgence  of  the  court,  while  I  say  a 
few  words  about  myself. 

Attached  as  i  am  bv  the  strongest  connection  to  those  principles, 

which  piaced  the  present  administration  in  powur ;  feeling  for  the 

mcTibers  who  compose  \k.  the  sincerest  esteem ;  and  wishing  to  see 

them  exalted  on  tho  highest  pinnacle  of  respect,  it  will  be  with 

extreme  reluctance  And  personal  pain,  that  I  shall,  perhaps,  in  the 

ooaraeof  these  proceedings,  press  inferences  or  facts,  somewhat 

derogatory  to  that  dignified  and  honourable  reputation,  which  they 

have  roost  deservedly  acquired.     In  the  present  cause,  however,  no 

aentimettt  of  private   respect  or  public  feeling  can  be  permitted  to 

inteHere  with  the   discharge  of  my  professional  dufy.     Colonel 

Smith  has  done  me  the  honour  of  thinking  that  my  exertions  may 

be  useful  to  him  in  the  conduct  of  his  defence ;'  and  surely  there  is 

nothing  in  the  character  of  that  gentleman,  nor  even  in  the  fact 

wkh  which  he  is  charged,  that  could  justify  my  withholding  those 

ezertioiis ;  more  especially,  since  (if  those  things  which  he  has 

atatted  to  me  in  private,  and  sworn  to  m  court,  shall  be  proved  on 

bis  trial]  I  cannot  but  consider  him  as  ^<  a  man  more  sinned  against 

ttian  sinning."    The  learned  counsel,  however,  may  rest  assured, 

that  although  I  shall  earnestly  urge  whatever  £  conceive  pertinent 

and  necessary  to  my  client's  defence,  I  shall  not  be  induced  by  any 

wiah  of  exklting  my  own  character,  or  acquiring,  the  favour  of  any 

party  or  description  of  men,  to  wound  the  feelings  of  those  whom  I 

leBpect,  or  to  uige  what  may  be  unpleasant  to  them,  farther  than 

is  indispensably  necessary.    I  have  no  wish  through  this  trial  to 

excite  unfavourable  impressions  against  any  one ;  on  the  contrary, 

most  gladly  would  I  erase  aU  memorials  of  it  from  the  records  of 

this  court,  and  blot  out  from  the  public  mind  dl  remembrance  of 

it,  and  of  the  transactions  to  which  it  has  given  rise.     What  irre- 

aistibie  motives  caused  it  to  be  commenced,  I  cannot  presume  to 

divine ;  but  it  is  the  only  error  that  I  feel  inclined  to  impute  to  the 

adminiatretioD ;  for  as  to  the  part  they  took,  according  to  my  client'b 

atateoient)  in  the  enterprize,  for  assisting  which  he  stands  indicted, 

I  trust,  before  I  conclude,  I  shall  evince  myself  to  be  not  only  the 

defender  of  Col.  Smith,  but  of  the  government  itself.    The  court 

will  paidon  my  having  spoken  thus  much  of  myself ;  but  I  conceived 

this  explanation  due  to  the  peculiarity  of  my  situation,  and  to  the 

extent  of  my  obligations  to  those  whose  friendship  has  contributed 

to  place  me  in  a  situation  so  peculiar.    1  shall  now  proceed  to  the 

matter  before  the  ^(ourt. 

The  affidaritSi  on  which  these  motions  must  be  decided,  are,  I 
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KEW-T0RKt  apprehend,  perfectly  oonsisteot  widi  each  other.    Coi.  GuMkctm* 

1806.  aiders  the  gentlemen  at  Washington  as  material  witnesses  for  his 

y^^^^.y^^      defence,  and  assigpos  his  reasons  for  that  opinion*  by  specifying  the 

The  Peoale     ^^  which  he  expects  to  prove  from  their  testibiony.    These  rea^ 

^  ^       sons  are  not  removed  by  Mr.  Sanford's  affidavit,  which  does  not 

Smith.         controvert  ordonbt  any  of  the  facts  specified  ;  but  merely  says,  in 

■         general  terms*  that  he  does  not  conceive  the  witnesses  to  be  mate- 

"  rial,     f  trust  I  shall  be  able,  when  we  ahall  have  oome  to  the  dis- 

cussion of  tliat  question,  to  convince  the  conrt  of  their  materiality* 
I  propose,  with  its  permission,  toax^ne  first,  the  motion  for  the  at- 
tachment, and  secondly,  that  for  putting  off  the  trial. 

The  counsel  for  the  prosecution  have  displayed  Very  considera- 
ble learning  and  research  in  tracing  the  history  and  progress  of  at- 
tachnients  against  witnesses  in  England ;  but  they  wiU  allow  me 
to  say,  that  &ieir  learning  and  research  have  no  application  io.tfae 
law  on  that  subject,  a?  it  exists  in  America.  The  counsel  who  spoke 
last,  professed  to  detail  what  be  caUed  the  <*  travail  throes'*  of  the 
pleasure ;  but  as  far  as  relates  to  the  judiciary  of  the  United  States, 
it  had,  in  this  country,  no  travail  throes ;  it  Is  derived  from  tiie 
Goastitution,  the  bead  of  our  laws ;  and  like  the  celebrated  off- 
spring of  the  head,  it  was  consummate  at  its  birth.  We  claim  the 
process  of  attachment  to  compel  the  attendance  of  witnesses,  as  a 
matter  of  right,  by  virtue  of  the  6th  article  in  addition  to,  and 
amendment  of,  the  constitution  (Graydon's  Digest  xvii.  printed  as 
article  8th)  which  says,  that  in  aU  criminal  prosecutions,  the  aoca* 
sed  shall  have  compulsory  process  for  obtaining  witnesses  in  hia 
favour.  By  the  14th  sec.  of  the  general  judiciaiy  act,  passed  Bep* 
tember  24ih,  1789  (Grayd.  Digest,  243.)  which  gives  to  the  courts 
of  the  United  States  the  power  **  to  issue  writs  of  scire  faoiaa, 
habeas  corpus,  and  aUother  wrUt  not  spedaUy  provided  for  by  aiaitde^ 
nohick  may  be  neceuary/or  the  exercUe  of  tneir  respective  juHsdiC' 
Hone,  and  agreeable  to  the  principles  and  usages  of  lan»  ;"  and  lastly, 
by  the  sixth  section  of  the  act  of  3d  March,  1793.  (Grayd.  Digest, 
p.  256.)  which  provides  that  '*  subpoonas  for  witnesses  who  may  be 
required  to  attend  a  court  of  the  United  States  in  any  district  there- 
of, may  run  into  any  other-  district."  'These  provisions  form  a 
striking  difference  between  the  English  and  the  American  )aw«  U 
may  be,  as  the  learned  counsel  contends,  that  in  England #he  grant- 
ing of  an  attachment  is  discretionary  with  the  court,  which  may  re- 
fuse  it,  or  issue  ft  for  the  purpose  of  vindicating  its  own  dignity. 
In  that  country  the  party  accused  was  for  a  long  time  wholly  un- 
protected ;  he  could  not  examine  his  witnesses  on  oath,  and  had  ne 
means  for  compelling  their  attendance.  It  was  not  before  the  7 
W.  3.  c.  3.  that  any  compulsory  process  for  witness  was  given  to 
the  accused;  that  act  was  expressly  confined  to  cases  where  the 
judgment  would  work  corruption  of  blood ;  and  that  is  the  onlv  law, 
even  to  this  day,  which  gives  such  process  in  any  criminal  ease 
whatever.  The  1  Ann.  c.  9.  enacts  that  witnesses  for  the  prisoner 
shall  be  sworn,  and  under  the  equity  of  that  statute^  if  I  may  say 
so,  the  courts  have,  in  ether  criminal  cases,  awarded  compulsory 
process ;  but  they  have  considered  themselves  entitled  to  exercise 
their  discretion  as  to  granting  attachments.  ,1  therefore  broadly 
contendi  that  although  in  England  the  subject,  when  aocosed,  may 
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not  tevA  ft  tight  tooompDlMnry  procen,  yet  in  America  tbe  oitiieft    NEW.TOBKt 
haB  it  sectmd  to  him  by  the  hig;hest  authorities,  tbe  constitatioD  and  1806. 

Iftwe  €ii  cong^ress :  and  I  here  claim  the  attachment  as  the  right  of 
my  client-  jli^ 

Tbe  opposite  oomael  hare  endearoured  to  entangle  ns  by  raising 
a  distinction  that  we  are  not  entitled  to  an  attachment  on  a  gen^ 
ral  affidavit.    In  answer  to  that  objection,  it  may  be  obserred,  that  . 
our  affidavit  is  special,  and  states  sufficient  to  show  the  importance 
(rf  the  testimony  expected  from  those  gentlenren.     That  topic  I 
shall  discuss  at  large,  in  arguing  the  motion  for  putting  off  the  trial ; 
bat,  postponing  it  until  then*  I  shall  here  insist  that  we  are  entitled 
to  have  this  motion  granted,  even  on  a  general  affidavit  and  that  it 
is  not  necessary  to  state  any  thing  respecting  the  nature  of  the  evi- 
dmice  they  may  give.    An  attachment  is  our  right:  the  ordering 
of  it  must  tberefim  be  as  much  a  matter  of  course,  as  the  issuing 
of  a  subpoena.     Were  I  to  apply  to  the  officer  of  the  court  for  a 
Bubpcena,  should  I  be  stopped  by  an  inquiry  on  his  part,  bow  far  the 
witness  was  material?  Certainly  not :  When  I  come  then  into  this  • 
court,  and  ask  for  what  is  equally  my  right,  and  ought  to  be  as  much 
a  matter  of  coarse,  shall  I  be  stopped  by  interrogatories,  which  it 
could  be  neoessaiy  to  answer,  only  if  I  were  applying  for  a  writ, 
that  the  court  might,  in  its  discretion,  either  grant  or  refuse  ?   We 
have  shown  that  the  witnesses  have  disobeyed  the  process  of  the 
comrt  by  non-attendance.    With  regard  to  them,  subpoena  is  not  i 
coflopubory  pnxsess,  and  we  therefore  ask,  under  the  6th  article  of 
the  amendments  of  the  constitution,  and  the  14th  section  of  the  ju- 
diciafy  act,  for  a  process  that  will  comptl  their  attendance,    lliis 
pmcess,  **  agreeably  tp  the  principles  and  usages  of  law,^  is  an  at- 
tachment ;  and  an  affidavit  of  tbe  sen-ice  of  the  subpcena,  with  the 
afaseuce  of  the  witness,  without  a  sufficient  excuse,  is  all  that  can 
be  requisite  for  the  success  of  our  application. 

The  counsel  on  the  other  side  have  told  us,  that  we  are  only  en- 
titled to  a  conditional  rule  in  the  first  instance.  If  that  should  be 
the  opinion  of  the  court,  it  will  only  influence  the  manner  of  making 
out  the  order,  and  cause  us  to  accept  of  a  rule  to  show  cause ;  it 
would  make  no  difference  to  us,  except  so  tar  as  it  might  delay  our 
trial ;  but,  from  the  probability  of  that  delay,  arises  an  irresistible 
objection  to  a  conditional  order,  that  it  would  prevent  a  speedy 
trial.  By  the  6th  article  of  the  amendments  to  the  constitution 
already  quoted,  the  accused  shall  enjoy  the  right  to  a  speedy  trial ; 
for  the  purpose  of  which  he  shall  have  compulsory  process  to  ob- 
tain the  attendance  of  bis  witnesses.  That  process,  then,  ought  to 
he  modified,  so  as  to  be  consistent  with,  and  to  procure  a  speedy 
triaL  Here,  also,  the  authorities  from  the  English  law  books  be- 
come inappKcable,  if  the  counsel  for  the  prosecution  are  right -in 
the  position  for  which  they  have  principally  contended ;  because 
the  granting  of  the  attachment  in  that  country  is,  as  they  say,  a 
matter  of  diicreHen  ;  in  America  it  is  a  matter  of  right ;  and  surely 
those  authorities  that  refer  only  to  questions  of  discretion,  can  have 
no  baring  on  a  question  of  constitutional  right.  If  the  process 
were  only  issued  to  vindicate  the  dignity  of  the  court,  it  might  pro- 
ceed by  slow  degrees,  and  begin  with  a  conditional  rul^ ;  but 
there  are  not  the  same  motivesi  nor  is  there  the  same  power  to  in- 
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I^W-TORK/  terpose  that  delay  between  the  riglit  of  the  aooiMed  to  a  epeedy 

1806.  trialf  and  bis  rig^bt  to  compel  the  attendaoce  of  bis  nitnesses.  That 

y^^'-^^^^^i^^      dilatory  rule  is  only  autliorized,  or  required,  where  the  matter  to  be 
Th '  Peenle      ultimately  decided  upon  rests  in  the  discretion  of  the  court 

^  y    "  But  it  is  said  that  we  did  not  tender  to  the  witnesses  the  necessa- 

Smith.  ^  expenses  ;  that  we  were  five  dollars  short  of  the  precise  sum. 

'  Is  this  Mr.  Madison's  objection,  or  will  be  feel  grateful  to  those 

who  urj^e  it  on  his  behalf  ?  I  presume  not,  for  he  has  expressly  dis- 
claimed it.  The  tender  was  twenty  dollars  in  the  first  instance^ 
and  a  farther  offer  to  pay  all  his  expenses ;  and  the  affidavit  of  ser- 
vice states,  tliat  on  tliis  offer  being*  made,  the  secretary  of  state  re- 
plied, it  was  unnecessary  sayingp  any  thing  more  on  that  subject; 
thereby  undoubtedly  waiving  the  benefit  of  an  insufficiency  in  the 
tender,  if  under  any  circumstances  advantage  could  be  taken  of  it. 
The  truth,  however,  is  that  the  objection  would  not  avail  them 
even  in  England.  The  case  cited  by  the  opposite  counsel  are  all 
in  cxoil  actions,  and  the  necessity  of  tendering  to  witnesses  their  ex- 
penses, at  the  time  of  serving  the  subpoan^  was  created  by  the  6 
Eliz.  cap.  9.  sec.  12.  which  relates  only  to  such  8uitB.->In  criminal 
cases  Ho  tender  was  ever  held  to  be  necessary. 

Patebson,  J.     Is  there  not  good  reason  for  that,  when  the  de- 
fendant would  not  be  entitled  to  any  process  at  all  ? 

Emmet.  The  observation  is  certainly  correct.  The  statute 
was  passed  when  persons  accused  were  in  no  case  entitled  to  such 
process ;  and  it  could  not  be  within  the  purview  of  the  law,  to 
,  make  them  tender  money  on  service  of  a  process*  to  which  they 
were  in  no  respect  entitled.  In  criminal  cases^  it  is  perfectly  set- 
tled that  witnesses  are  bound  to  attend  ^  Hawk.  Pleas  of  the 
Crown,  B.  2.  ch.  46.  sec.  173.  is  explicit  on  this  point. — '-*'  Itseemi 
'  that  in  civil  proceedings  a  witness  is  not  obliged  to  attend,  unless 

bis  expenses  are  tendered  to  him,  pursuant  to  5  Eliz.  c.  9.  and  if 
after  such  tender  he  neglect  to  appear,  ho  may  be  fined  according 
to  the  directions  of  that  statute,  or  punished  by  attachment  for  a 
contempt  of  the  court,  as  the  circumstances  of  the  case  shall  appear 
to  be.  But  in  criminal  proceedings  the  demands  of  public  justice, 
supersede  every  consideration  of  private  inconvenience ;  and  wit- 
nesses are  bound  unconditionally,  to  attend  the  trial  upon  which 
they  may  be  summoned,  and  be  bound  over  to  give  their  evidence.^ 
Patebson,  J.  You  say  that  the  defendant  is  entitled  to  compul- 
sory process,  as  of  right.  Is  there  any  statute  of  the  United  States, 
which  makes  the  tender  of  expenses  to  the  witness  on  the  service  of 
the  subpoena  necessary  ?  * 

Emmet.  I  apprehend  not ;  and  in  that  respect  there  is  a  very 
manifest  difference  between  the  English  and  the  Unjted  States' 
law.  By  the  statute  of  Eliz.  a  tender  is  necessary  from  the  ex- 
press words  of  the  act ;  and  those  words  have  regulated  the  decisions 
of  the  English  courts.  By  the  United  States'  act  of  the  28th  Feb- 
ruary, 1799,  sec.  6.  (Grayd.  Dig.  260.)  a  compenealion  to  witnesses 
is  regulated,  at  the  rate  of  6  cents  a  mile  for  travelling,  and  {1  25 
cts.  for  every  ay%  attendance  in  court.  It  struck  me  on  reading 
that  law,  that  those  sums  of  money  were  to  be  paid  to  witnesses,  as 
to  jurors,  by  the  United  States,  and  not  by  the  defendants ;  and  on 
inquiring  as  to  the  practice,  I  find  that  the  officers  of  the  court  are 
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Dot  agreed.    On  this  pointy  therefore,  the  court  must  form  ¥»  own    NEW-YOnEf 
Gcmrlusion.    But  from  whatever  quarter  the  corapensatioD  should  >8M. 

oofiie,  jurors  and  witnesses  are  by  the  lair  put  upon  the  same  foot*  v^^^^-^^ 
in?  :  Would  a  juror,  when  summoned,  be  permitted  to  say,  I  will  xhe  People 
not  obey  the  process  of  the  court  because  I  hare  no  tender  of  my  y. 

expenses  ?  Certainly  not.    By  what  construction  of  the  act,  then,        -Smith, 
can  that  objection  lie  in  the  mouth  of  a  witness  ?  - 

Patcrson,  J.  Has  there  been  any  decision  under  this  statute  on 
tjbe  ^rround  of  tender  ? 

EmmeL  I  answer,  perhaps  without  sufficient  information,  not'— 
at  least,  not  to  my  knowledge.  But  when  I  couple  this  law  with 
the  article  in  the  amendments  to  the  constitutiou,  which  says  a 
witness  mutt  attend,  I  think  he  can  claim  no  right  to  a  previous 
lender  of  his  expenses ;  but  must  perform  the  service  of  attending, 
and  in  case  of  non-payment,  he  becomes  entitled  to  his  action  for 
the  co9ipensation. 

Another  question  has  been  raised ;  it  has  been  insinuated  rather 
6ian  explicitly  expressed*  by  one  of  the  counsel  for  the  prosecution, 
that  those  witnesses  could  not  be  coerced  to  appear.  If  hereby  is 
meant  to  be  asserted  any  peculiar  psivilege  of  office,  certainly 
sncb  daim  cannot  be  made  by  Doctor  Thornton  or  Mr.  Wagner. 
Nor  k  there  such  a  privilege  attached  to  any  of  the  offices  held  1^ 
the  other  witnesses.  It  is  a  strange  doctrine  in  this  free  country 
where  the  constitution  and  laws  have  accurately  marked  out  the 
rights  and  privileges  belonging  to  every  office.  Privileges  of  ex- 
emption from  those  duties  to  which  every  citizen  is  liable  as  such, 
must  be  clearly  shown,  and  the  law  by  which  they  are  authorized 
most  be  produced. 

Patsksoit,  J.  Ton  may  save  yourself  the  trouble  of  arguing 
that  point ;  the  witness  may  undoubtedly  be  compelled  to  appear. 

Emmei*  Another  question  has  been  stated ;  can  -the  witness  be 
compelled,  or  would  they  be  authorized  to  disclose  the  secrets  of 
state?  No  law- book  that  I  have  ever  read  or  heard  of,  mentions  ^ 
gnch  a  privilege  as  belonging  to  public  officers,  though  it  is  uni- 
fonnly  allowed  to  lawyers  and  attorneys.  But  in  this  case  another 
answer  is  also  obvious.  If  tiie  concurrence  of  the  president  in 
those  mattere  with  which  Col.  Smith  stands  charged,  be  a  secret  of 
state,  for  the  keeping  o(  which  there  is  a  lawful  privilege,  it  must  be 
because  such  concurrence  was  within  the  legal  sphere  of  the  presi-  , 
dent^  duties.  If  that  be  the  case,  let  it  be  remembered,  when  I  shall 
argue  that  the  concurrence  of  the  president  would  form  a  justifica- 
tioo  for  my  client ;  at  present  I  shall  urge  it  thus :  if  the  concur- 
rence of  the  president  was  within  the  legal  sphere  of  hb  duties,  the 
legality  of  his  conduct  will  justify  those  who  acted  by  his  concur- 
rence; of  course,  th45  court  will  help  us  to  the  utmost  in  availing 
ourselves  of  a  legal  and  adequate  defence ;  and  will,  at  least,  bring 
the  witnesses  into  court,  to  try  whether  they  will  decline  answering 
what  if  they  do  answer,  muat  acquit  us.  On  the  other  hand,  if  such 
eoncorrenoe  be  not  within  t)ie  tega]r*phere  of  the  president's  duty, 
tibra  as  to  that,  neither  he  nor  the  witnesses  can  have  any  legal  pri- 
vilege in  right  of  hk  or  their  offices,  Supposing  the  witnesses  are 
not  bound  to  divukse  tiiie  secrets  of  government,  let  them,  at  least. 

Vol.  III.    ^  20 
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|9£W<Y0BK,    declare  whether  (here  be  any  secrets  of  government  coooected 
1806.  with  the  measure  for  which  Col.  Smith  stands  indicted. 

\^''s^^-^^^  Butit  is  also  urged  that  the  witnesses  could  not  be  forced  to  an- 

The  Peonle     ^^^^  questions  that  might  criminate  themselves.    No ;  but  there 
y,  is  nothing  in  that  argument  that  should  prevent  their  being  brought 

Smiib.  into  court,  to  see  whether  they  will  make  an  objection  which  they 
'  ^  certainly  may  waive.  In  truth,  however.  Col.  Smith's  affidavit 
does  not  lay  us  open  to  that  argument ;  for  it  does  not  charge  any 
one  with  approving  of  that  expedition,  but  the  president  and  secre- 
tary of  state.  Now,  Mr.  Madison  may  be  called  to  prove  the  con- 
duct of  the  president,  and  the  other  witnesses  to  prove  the  conduct 
of  Mr.  Madison. 

Patebson,  J.  Would  Mr.  Madison  be  liable  to  a  prosecution 
if  he  answerd  that  the  conduct  of  Col.  Smith  was  with  his  know- 
ledge, or  kpowledge  and  consent  of  the  president  ? 

EmmeU  If  the  view  I  shall  hereafter  take  of  the  statute  be  cor- 
rect, he  certainly  would  not. 

Another  circumstance  has  been  mentioned  :  that  those  gentle- 
men have  offered  to  be  examined  under  a  commission,  and  the 
court  was  pleased  to  express  some  surprise  that  such  an  arrange- 
ment had  not  been  before  thought  of.  With  the  utmost  deference, 
I  beg  leave  to  answer,  that  the  circumstance  was  adverted  to ;  but 
neither  the  defendant  nor  his  counsel  are  willing  to  accede  to  that 
arrangement.  For  my  own  part,  I  declare,  that  except  upon  some 
very  extraordinary  occasion,  which  I  cannot  now  foresee,  I  never 
will  consent  to  examine  a  witness  under  a  commission  in  a  crimi- 
nal case,  if  his  attendance  on  the  trial  can  be  forced.  Even  in 
civil  causes,  I  have  more  than  once  had  occasion  to  lament  the  in- 
roads that  are  made  upon  oral  testimony,  by  the  increased  use  of 
written  depositions;  and  I  am  convinced  that  the  latter  frequently 
prevent  the  discovery  of  truth.  Every  one  knows  that  when  a 
witness  is  examined  in  open  court,  the  manner  in  which  he  an- 
swers, and  the  manner  in  which  he  declines  to  answer,  are  matters 
of  public  observation ;  and  that  cross-examination  may  draw  out 
more  than  could  be  obtained  by  studied  and  written  answers  to  writ- 
ten interrogatories.  It  is  Ihe  wish  of  my  client  that  this  case  shall 
be  made  as  clear  as  possible ;  that  the  truth  shaU  be  eviscerated 
and  brought  into  public  view  ;  that  the  allegations  of  the  defen- 
dant, and  the  testimony  of  the  witnesses  may  be  compared  and 
judged  of  by  the  jury  and  the  public. 

The  advantages  of  oral  testimony  over  written  depositions,  are 
so  strikingly  set  forth  by  Sir  Matthew  Hale  in  his  History  of  the 
Common  Law,  (vol.  2.  cb.  xii.  p,  143.)  that  1  shall  beg  leave  to  read 
a  short  extract  from  it ;  as,  perhaps,  if  the  same  leasons  were  as- 
signed by  myself,  they  might  be  supposed  to  have  some  personal  al- 
lusions. 

**  The  excellency  of  this  open  course  of  evidence  to  the  jury, 
in  presence  of  the  judge,  jury,  parties  and  counsel,  and  even  of  the 
adverse  witnesses,  appears  in  these  particulars . 

*'  1st.  That  it  is  openly,  amd  not  in  private  before  a  commissioner 
or  two,  and  a  couple  of  clerks ;  where  oftentimes  witnesses  will 
deliver  that  which  they  will  be  ashamed  to  testifj  publicly. 

"  2dly.  That  it  is  ore  lenus^  personally,  and  not  in  writing ;  where- 
in oftentimes,  yea  too  often,  a  crafty  clerk,  commissioner  or  ex- 
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aminer,  will  make  a  witness  speak  what  hetraly  nerer  ineaiit»  by   N£W-TORK« 
dressing  of  it    up  in  his  own  terms,  phrases  and   expressions.  1806. 

Whereas,  on  the  other  hand,  many  times  the  very  manner  of  de-  v^^y**^^ 
livering-  testimonyvwili  gwe  a  probable  indication  whether  the  wit-  j^e  People 
nesa  speaks  tru)}'  or  falsely.     And  by  this  means  also,  he  has  an  v. 

opportunity  to  correct,  amend,  or  explain  his  testimony,  upon  far-         Smith* 
ther  questioning  with  him;  which  he  can  never  have,  after  a  de-  . 

position  is  set  down  in  writing'. 

^  3dly.  That  by  this  course  of  personal  and  open  examination, 
(here  is  opportunity  for  all  persons  concerned,  viz.  the  judge,  or 
any  of  the  jury  or  parties,  or  their  counsel  or  attorneys,  to  pro- 
poaod  occasional  questions,  which  beats  and  boults  out  the  truth 
much  better,  than  when  the  witness  only  delivers  a  formal  series 
of  his  knowledge  without  being  interrogated.  And  on  the  other 
side,  preparatory,  limited,  and  formal  interrogatories  in  writing, 
preclade  tiiis  way  of  occasional  interrogations ;  and  the  best  me- 
thod of  searching  and  sifting  out  the  truth,  is  choaked  and  sup- 


4thly.  Also  by  this  personal  appearance  and  testimony  of  .wit- 
nesses, there  is  opportunity  of  confronting  the  adverse  witnesses ; 
of  observing  the  contradiction  of  witnesses,  sometimes  of  the  same 
side ;  and  by  this  means  great  opportunities  are  gained  for  the  true 
and  clear  discovery  of  the  truth. 

*'  5thlj.  And  farther,  the.  very  quality,  carriage,  age,  condition, 
and  place  o(  commorance  of  the  witnesses,  are  by  this  means, 
fdaioly  and  evi  .ently  set  forth  to  the  court  and  the  jury ;  whereby 
the  judge  and  jurors  may  have  full  information  of  them;  and  the 
JQiors,  as  they  see  cause,  may  give  the  more  or  less  credit  to  their 
testimony." 

Ttiere  is  another  objection  to  taking  the  depositions  of  witnesses 
bj  commission  in  criminal  cases,  which  I  think  irresistible ;  if  the 
witnesses  swear  falsely,  how  are  they  to  be  indicted  for  perjury  ? 
In  uiging  this  argument,  I  can  have  no  allusion  to  the  witnesses 
who  have  offered  to  be  thus  examined ;  but  this  case  is  so  con- 
spicaons  and  important,  that  every  part  of  its  proceedings  may 
hereafter  become  a  precedent;  and  in  this  case  the  precedent 
iBigbt  give  rise  to.  a  very  dangerous  practice.  I  therefore  feel  that 
1  d^uld  not  only  be  doing  injustice  to  my  client,  but  also  injury  to 
the  general  administration  of  justice,  if  I  consented  to  any  other 
mode  of  taking  the  testimony  of  those  gentlemen  than  viva  voce  be- 
fore the  jury. 

We  come  now  to  the  most  important  question  ;  the  materiality 
of  the  testimony  expected  from  those  witnesses.  So  far  as  relates 
to  the  attachment,  1  trust  1  have  already  convinced  the  court  that 
it  ought  to  be  laid  out  of  consideration :  thai  process  being  a  matter 
of  right.  The  witnesses  are  in  contempt ;  when  they  come  for- 
ward to  purge  themselves  of  that  contempt,  then  and  not  before, 
cwght  the  nature  of  their  evidence  to  be  taken  into  consideration. 
I  deem  it,  however,  to  be  the  most  importatntof  all  questions  rais- 
ed in  this  cause ;  since  the  counsel  for  the  prosecution  resist  our 
application  to  put  off  the  trial,  on  their  allegation  that  the  testimo- 
ny is  immaterial.  The  remainder  of  my  observations  shall,  there- 
fore, be  directed  to  the  sQpport  of  that  application. 
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the  hctB  which  we  hope  to  prove  by  those  witnesies  ere  verf 
meteriaK  either  for  a  complete  defence  or  for  mitigation  of  pnuiah* 
ment :  and  in  either  case  we  have  a  right  to  ask  for  compulsory  pro- 
cess to  bring'  them  into  conrt^  and  for  the  postponement  of  the  trial 
till  they  do  come.  It  cannot  be  expected  of  as  that  we  should,  in 
this  stage  of  the  proceedings,  disclose  onr  defence,  and  gire  the  op* 
posite  side  adf  antage  of  a  detailed  alignment  upon  the  applicatieii 
of  our  eWdence.  We  shall  do  enough  if  we  show  by  a  general 
iriew  of  the  subject,  that  those  facts  may  be  applicable  to  our  case 
either  in  justification  or  in  mitigation  of  punishment. 

First,  as  to  justification.  Tbe  purport  of  a  constitution  is  to  de* 
ine  the  duties  ofthe  constituted  Authorities,  to  prevent  their  usur- 
l^ions  or  collisions,  and  to  limit  the  powers  of  public  officers  in 
order  to  protect  the  people  from  their  encroachmenfs.  It  seems  to 
me,  therefore,  that  the  fair  construction  of  our  constitution,  as  to 
tiie  right  of  declaring  war,  is  that  the  executive  shall  be  control- 
led, and  deprived  of  that  baneful  prerogative  which  is  exercised 
by  the  chief  magistrate  of  England.  If  the  president  undertake  to 
declare  war,  he  becomes  undoubtedly  atad  justly  liable  to  impeach- 
ment; but  it  is  too  harsh  a  construction  of  the  constitution  to  say 
that  it  has  any  reference  to  the  conduct  of  an  individual  acting  bona 
fide  under  the  president,  and  by  his  authority,  in  times  and  cir- 
stances  such  as  those  when  general  Miranda^  expedition  was  set 
on  foot.  No  subordinate  officer  or  private  person  acting  by  the 
president's  authority,  falls  within  the  purview  of  the  coDstitutton, 
or  becomes  criminal,  unless  by  knowingly  and  intentionally  assist- 
ing to  violate  its  provisions,  he  should  involve  himself  in  the  guilt 
of  his  principal.  Where,  therefore,  the  situation  of  the  country 
affords  a  reasonable  gfround  for  supposing  that  a  war  witli  some  fo- 
reign power,  may  speedily  break  out,  I  submit  that  the  subordi- 
nate agent,  who,  with  the  knowledge  and  under  the  directions  of 
the  president,  provides  or  prepares  the  means  for  a  military  enter- 
prize  against  that  power,  stands  acquitted,  and  that  if  there  has 
been  any  misconduct,  it  must  be  answered  for  by  the  superior  offi- 
cer alone.  Who  is  to  be  the  organ  of  congpress  if  secret  prepara- 
tions for  war  shall  have  been  decided  upon  ?  Undoubtedly  the  ex- 
ecutive. Supf>ose  then  the  head  of  the  war  department,  by  the  de. 
sire  of  the  president,  should  write  to  any  contractor  or  subordinate 
officer  to  provide  a  million  of  cannon  balls,  or  any  of  the  other 
things  necessary  for  a  militarv  expedition,  while  congress  were 
silting  with  closed  doors,  deliberating  upon  an  avow^ly  hostile 
message  sent  them  by  the  president ;  would  the  contractor  come 
tinder  the  penalties  of  the  law,  if  he  accepted  and  executed  the 
contract,  and  thereby  provided  and  prepared  the  means  for  a  mili- 
tary expedition  ^  Or  should  he  say,  1  will  not  execute  the  con- 
tract, or  the  inferior  officer,  I  will  not  obey  your  orders ;  for  1  do 
not  know  that  you  have  the  sanction  of  congress,  as  they  are  still 
sitting  in  secret  deliberation  ?  I  venture  to  assert  that  a  more  un- 
wise or  injudicious  constructiop  could  not  be  given  to  the  consti- 
tution, than  to  say  that  it  prohibits  %  subordinate  officer  from  pay- 
ing obedience  to  the  orders  of  his  superior,  or  that  the  commands 
t>f  the  president  would  not  be  to  him  a  sufficient  justifioatioa  of  hit 
eondttct  under  all  the  circuiDsta&oes  of  the  case. 
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Spain  had  oonimtteddeprodations  on  ovrlenritory;  iheroeMBge   IfBViT.TOKKy 
of  th€  president  deteils  the  particolan  and  reoommeiidi  a  ho6&  19661 

attitutle ;  con^reM  rit  with  dosed  doon  to  diacun  the  qufwtion. 
To  whom  then  sboald  the  people  at  large  look  for  information  or 
guidance,  bat  to  the  president  ?  Is  it  not  csompetent  to  cong^reas 
iu  decide  secretly  on  the  propriety  of  anticipating  an  enemy  before 
lie  has  matured  bis  strength  ?  If  they  ^ould  so  determine  todeelare 
war,  would  they  not  naturally  authorize  the  president  to  take  all 
necessary  steps  for  attack  or  defence*  unknown  to  Spain  ?  A  citi- 
sen  residing  distant  from  the  seat  of  goTemment,  can  only  know 
such  facts  as  are  public;  he  is  not  likely  to  have  direct  communi- 
catiou  aa  to  the  secret  objects  of  the  cabinet  or  congress.  Bat 
when  he  sees  that  Spain  has  commenced  hostilities  against  us,  ^d 
finds  that  the  president  has  recommended  war,  on  which  the  two 
houses  are  deliberating  in  secret ;  when  at  the  same  time  he  re- 
oeires  satisfactory  assurances  that  he  has.  the  approbation  of  the 
executive,  shall  he  be  culpable  if  he  acts  on  those  ?iewi  and  ca 
Chat  autiiority  ?  * 

Here  I  am  met  by  an  objection,  that  colonel  Smith  does  not  lay 
any  foundation  for  supposing  this  to  be  the  state  of  the  country ; 
nor  does  he  swear  that  he  expects  to  prore  those  facts  by  these 
witnesses.  To  that  1  answer,  that  peihape  we  may  question  Uiem 
aa  to  those  facts ;  but  we  do  not  complain  of  want  of  testimony  oq 
that  subject ;  we  may  prore  it  by  other  means ;  I  see  a  yerj  yene- 
lable*  witness  in  court,  by  whom  we  can  certainly  prove  the  state 
of  the  country. 

It  is  not  necessary  to  specify  in  the  affidavit  more  than  we  ex- 
pect and  want  from  those  witnesses ;  it  never  yet  was  required  of 
an  accused  that  be  should  disclose,  on  a  motion  of  tiiiis  kind,  all 
the  particulars  of  his  defence,  and  how  each  fact  is  to  be  proved* 
In  this  sfate  of  the  cause,  we  may  well  assume  circumstances  of 
public  notoriety,  and  couple  them  with  those  we  wish  to  prove  by 
the  witnesses,  in  order  to  see  whether  the  whole  together  will  not 
make  a  justification. 

The  argument  which  I  have  hitherto  mged  from  the  state  of  the 
oonntry,  acquires  infinitely  more  force  when  you  consider  the  pre* 
oiae  cbtuge  in  the  indictment,  which  is  framed  pursuant  to  the 
atatnte  for  MeOmg  onfooU  prwiimg  and  preparing  the  means  for  a 
aiHtary  expedition  or  enterprize. 

Patbbsoh,  J.     What  are  the  words  of  the  statute  ? 

Emmd  read  from  Graydon^  Dig.  p.  70.  the  5tb  sectfon  of  the 
act  of  5th  June,  1794,  *'  If  any  person  shall,  witiiiin  the  territory  or 
jurisdiction  of  the  United  States,  begin  or  set  on  foot,  or  providn 
or  prepare  the  means  for  any  military  expedition  or  enterprize  to 
be  carried  On  from  thence,  against  the  territory  or  dominions  of 
ally  foreign  prince  or  state  with  whom  the  United  States  are  at 
peace,  every  such  person  so  offending  shall,"  &c. 

It  appears  then,  that  the  indictment  and  statute  are  only  pointed 
against  preparatory  acts  for  carryinjg  on  an  enterprize  against  a 
power  at  peace.  Will  the  counselfor  the  |«osecutioD  o&r  evi- 
denoe  of  the  MiUogof  tiie  Usander,  or  of  any  act  of  hqstilityi    if 

•TheVioo-FitildanIt 
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NEWi.  YORK,   they  do,  it  must  be  in  order  to  lay  matter  of  aggravation  before  the 

1806.  JQry,  and  let  them  consider  how  far  that  is  consistent  with  their  de- 

v^^-^v^*^/      nial  of  our  right  to  prove  matter  of  mitigation  in  the  same  way. 

The  People      ^^^  ^^  ^^  ^®  ^^^^  charged  in  the  indictment,  they  are  only  prepara- 

V.  tory,  and  independent  of  any  actual  hostility.    As  to  them,  the 

Smith.         state  of  the  country  forms  an  irresistible  justification  both  of  colo- 

— -i^i—.^..   nel  Smith  and  of  the  president      The  constitution  indeed  does  not 
allow  tlie  latter  to  declare  war,  but  does  it  forbid  his  providing  and 
preparing  the  means  of  carrying  it  on,  while  congress  are  in  actual 
and  secret  deliberation  whether  they  shall  declare  war  ag^ainst  a 
nation  that  is  committing  aud  provoking  hostilities  ?  Spain,  indeed, 
was  technically  at  peace  by  the  treaty  of  San  Lorenzo,  but  she 
wal  actually  at  war  by  the  law  of  nations ;   she  had  broken  that 
treaty,  plundered  our  ships,  invaded  our  territories,  and  carried  our 
citizens  from  thence  as  prisoners  by  military  force.     Such  a  nation 
is  not  entitled,  if  I  may  say  so,  to  the  benefits  of  this  act,  the  ob- 
ject of  which  is,  that  so  long  as  any  prince  o^r  potentate  shall  act 
towards  us  with  perfect  amity,  and  not  bjj^  equivocal  or  unfriendly 
conduct,  render  preparatory  measures  for  war  advisable,  so  long  as 
It  shall  be  forbidden  under  the  penalties  of  this  law,  to  any  indivi- 
duals to  break  that  amitj,  and  by  unautliorized  acts  to  endanger 
the  peace  of  the  two  countries.     But  if  the  foreign  power  shall 
itself  have  broken  that  amity,  and  shall  have  given  just  grounds  of 
war,  no  government  ought  to  omit  *•  providing  and  preparing  the 
means"  for  military  enterprizes ;  nor  could  any  law  have  intended 
to  prevent  the  preparatory  efforts  of  individuals  for  subduing  the 
public  enemy. — The  memorable  congress  that  commenced  your 
revolution  did  not  hesitate  to  provide  and  prepare  the  means  of 
meeting  the  English  before  actual  war  was  declared;  nor  did  it 
censure  or  discountenance  those  patriots,  who,  unauthorized  by  any 
orders,  and  before  the  formal  declaration  of  war,  posscfssed  them- 
selves of  Ticonderoga  and  Crown  Point. 

The  circumstances  of  the  times,  we  have  shown,  justified  the 
president  in  giving  his  approbation,  and  my  client,  under  that  ap- 
probation, in  providing  and  preparing  the  means  of  a  military  en- 
terprize  against  Spain.  And  surely  no  enterprize  could  be  more 
useful  or  effectual  for  drawing  the  enemy  from  our  southern  and 
western  frontiers ;  none  more  worthy  of  the  exalted  and  philoso- 

f|hic  mind  of  our  chief  magistrate ;  none  more  consonant  to  the  en- 
ightened  and  philosophic  views  of  society  and  politics,  which  he 
has  exhibited  to  the  world,  than  an  expedition  to  liberate  South 
America ;  to  destroy  at  once  Spanish  tyranny  and  power  on  our 
own  continent;  to  enfranchise,  by  one  effort,  millions  of  our  fel- 
low creatures  from  the  most  frightful  bondage;  and  to  lay  the 
foundations,  in  so  large  a  portion  of  the  globe,  for  the  freedom  and 
the  happiness  of  man  ! 

Patebson,  J.  You  state  in  the  affidavit  that  it  was  done  with 
the  knowledge  and  approbation  of  the  president,  but  is  it  stated  in 
the  affidavit  that  he  authorized  tlie  fitting  out  of  the  expedition  ? 

Emmet,  I  conceive  it  was  not  necessary ;  for  though  I  have 
argued  upon  the  effecU  of  an  authorization,  it  was  only  to  show 
that  the  argument  of  the  adverse  counsel  went  much  too  far,  when 
they  eontended  that  the  president  «ould  not  authorise  any  such  ' 
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measure.    For  our  defence,  it  will  be  only  necessary  to  show  that    NEW^TORK 
the  president  was,  under  the  circumstances  of  the  times,  warranted  IQ06,      ' 

to  provide  and  prepare  the  means  for  a  military  expedition ;  and 
that  in  what  he  roig'ht  do,  we  acted  with  his  knowledge  and  appro-     JT" 
bation.     Qui  prohtbere  potett  et  non  prohibei^jubeL     The  know-  ^ 

ledge  and  approbation  of  the  chief  magistrate  and  heads  of  depart- 
ineats,  if  we  shall  prove  them  to  have  been  sufficiently  express  and 
positive,  will  amount  to  a  justification  ;'  ^t  even  if  we  shall  fail  in   ' 
establishing  them  to  that  extent,  they  will  still  afford  very  powerful 
inducements  for  mitigating  the  punishment. 

This  is  denied  on  the  other  side  ;  bat  I  would  ask,  if  it  could  be 
proved  that  tiiis  enteprize  was  carried  on  againtt  the  president^ 
express  order,  would  not  that  be  matter  of  aggravation?  If  it 
would,  surely  the  reverse  must  be  matter  of  mitigation. — The  mis- 
take into  which  a  defendant  may  have  been  led  by  the  approbation 
€X  the  government,  and  the  innocence  of  his  motives,  must  surely 
mitigate  a  discretionary  punishment.  In  this  case  we  do  not  rely 
upon  a  mere  general  and  vague  approbation  of  the  measure ;  we 
will  show  that  approbation  v^as  given  to  this  very  defendant's  being 
concerned  in  it. 

We  are  told,  however,  that  no  evidence,  which  only  goes  in 
mitigation  of  punishment,  should  be  laid  before  a  jury  ;  but  that  it  is 
only4X>gni8ahle  by  the  judg^  who  is  to  apportion,  the  punishment, 
and  that  tlierefore  the  want  of  it  forms  no  ground  for  putting  off  the 
trial.  This  doctrine,  permit  me  to  say,  is  contrary  to  every  day's 
experience ;  for  who,  that  has  attended  the  commonest  trials  lor 
assault  and  battery,  docs  not  know  that  all  matters  connected  with 
the  crime,  though  not  making  any  part  of  the  issue,  whether  they 
preceded,  accompanied  or  followed  the  fact  charged,  are  given  in 
evidence  on  the  trial ;  and  that  the  judge,  after  hearing  those  matters, 
varies  his  sentence  according  to  the  case,  for  perhaps  one  cent  to 
a  very  exemplary  line  and  imprisonment  ?  But  what  reporters  can 
we  quote  on  this  subject  ^  1  verily  believe  that  no  lawyer,  who  ever 
undertook  to  report  a  case,  thought  this  a  matter  of  sufficient  diffi- 
culty or  importance  to  be  worth  noting,  it  happens,  however, 
that' we  can  cite  a  printed  case  in  which  the  point  has  been  decided, 
and  that  only,  because  the  trial  having  been  taken  verbatim,  the 
most  insignificant  circumstances  attending  it  have  been  preserved. 
The  case  i  allude  to  is  that  of  the  earl  of  Anglesea,  in  the  9  th  State 
Trials,  p.  335.  There,  although  it  was  resisted  by  the  defendant's 
counsel,  the  counsel  for  tlie  prosecution  -stated  and  proved  matter 
of  aggravation,  entirely  distinct  from  the  assault  ou  which  the  in- 
dictment was  framed ;  and  the  court  considered  his  Hght  of  doing 
so  as  unquestionable,  it  has  been  asserted  on  the  other  side,  that 
the  facts  stated,  accompanied  the  assault,  and  therefore  were  neces- 
sarily admitted ;  but  if  so,  how  came  the  defendant's  counsel  to  resist 
their  introduction  ?  On  louking  into  the  case,  the  court  will  lind 
those  facts  which  were^intrtxiuced  for  the  purpose  ot  a<(grav'ation, 
bappened  the  two  days  preceding  the  assault.  A  distinction  is  also 
taken,  that  what  was  there  stated,  was  in  aggravation,  and  that 
what  we  wish  to  ioiroduce  betore  the  jury,  is  in  luiiijiatioo  of  pun- 
ishment. What  principle  of  law  sanctions  this  distiiictiou  ."  Tuose 
who  have  a  right  to  hear  the  one  surely  have  a  n^ht  to  hear  the 


160  BEP0RT9  OF  CRIMINAL  hJLW  CASES. 

REW-TORK,    other.    Unfortunatelj  also  it  seeim  contrary  to  the  case  of  The 

180S.  Ktng^  y.  J.  Mockler,  1  M'Nally's  Roles  of  Eridence,  p.  320.  where 

s^^^s/"^      Doirnes,  jostice,  admitted  evidence  of  character  on  the  triai  for 

The  People     iitteriDg  couterfeit  coin ;  tu  the  pwMimeni  mku  not  certain^  hut  dig' 
V.  creHonary  in  the  court 

Smith.  Bnt  the  counsel  on  the  other  side  maintain  that  snch  evidence 

_  most  hare  been  receiyed  to  meet  the  issue  of  not  irnilty ;  it  beinf 

▼ery  nnlikely  that  a  person  of  good  character  would  be  gruilty  dt 
each  a  crime*  To  this  surmise,  the  answer  is  obvious ;  that  was 
not  the  reason  assi^ed  by  the  court  It  happens  also  that  I  was 
concerned  in  that  canse  for  the  defendant,  and  hare  such  a  recol- 
lection of  it  as  enables  me  to  show  the  learned  counsePs  supposi- 
tion to  be  fipponndless.  The  fact  was  clearly  proved  and  indeed  ad- 
mitted ;  bnt  the  defence  was,  that  the  defendant  was  a  silver-smith, 
and  made  out  of  pure  metal,  shiUinga  which  were  rather  more  valu- 
able than  the  current  coin,  which  by  being  worn  down  was  not 
worth  more  than  nine  pence,  and  of  which  there  was  an  actual 
scarcity  This  certainly  formed  no  legfal  defence ;  but  on  its  beings 
proved  that  the  counterfeit  was  as  good  as  the  curr'^nt  coin,  the 
judge  admitted  evidence  of  character  ,  not  to  controvert  the  guilt, 
which  was  unquestionable ;  but  that  it  might  be  considered  in  miti- 
gation of  punishment. 

The  Chevalier.  D'Elon^  case  (3  Burr.  1513.)  is  very  much  relied 
onby  the  opposite  side,  as  proving  that  evidence  in  mitigation 
should  not  be  received  on  the  trial ;  but  that  it  should  be  laid  before 
the  judge  after  verdict,  by  affidavit ;  and  that  the  want  of  it  forms 
no  ground  for  putting  off  the  trial.  Let  us,  therefore,  shortly  ex- 
amine that  case.  The  first  position  is  supported,  as  the  counsel 
tiiink,  by  this  expression  of  Lord  Mansfield :  **  If  their  knowledge 
relates  to  any  circumstances  that  may  serve  to  mitigate  the  puni^ 
ment,  in  case  he  should  be  convicted,  that  sort  of  evidence  will  not 
come  too  late  after  conviction  of  the  offence,  and  may  belaid  before 
the  court  by  affidavits.^  True,  it  will  not  come  too  late  after  con- 
victioD ;  but  has  his  lordship  said  that  it  would  come  too  soon  before 
verdict?  True,  it  may  be  laid  before  the  court  by  affidavits;  but 
has  his  lordship  said  that  it  ought  not  to  be  laid  before  the  court  vtm 
voce^  on  the  trial  ?  That  sentence,  however,  has  been  misconceived 
by  the  learned  counsel ;  it  only  refers  to  the  peculiar  circumstances 
of  D'£on*S  case,  and  does  not  purport  to  lay  down  any  general 
principles  whatsoever  This  will  instantly  appear  by  comparing 
the  report  of  the  same  case,  in  sir  W.  Blackst  510.  with  that  in 
Burrows.  The  motion  was  made  in  TrinUy  term ;  the  trial  could 
not  take  plao^  till  after  that  term ;  and,  as  it  was  an  information, 
judgment  could  not  be  given  till  the  November  or  Michaelmas 
term ;  and  Mr.  Morton  and  Mr.  Ashhurst  argued,  I  confess,  1  think 
unanswerably,  for  putting  off  the  trial,  that  it  could  not,  at  the 
utmost,  cause  abcwe  eight  days' delay  as  to  the  sentence,  if  the  de- 
fendant should  be  ultimately  convicted.  Lord  Mansfield,  however, 
said  in  substance,  your  witnesses  are  out  of  our  jurisdicticm  in 
France  ;  and  it  is  not  either  in  your  power  or  ours  to  compel  their 
attendance ;  but  you  expect  them  here,  yon  say,  next  term ;  they 
will  therefore  come,  if  at  all,  before  sentence  ;  and  as  they  can  be 
only  in  mitigation  (this  being  an  informatien  for  a  libel,  which  ad-  ^ 
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nits  of  no  jiuUficatioD)  joa  can  itill  hare  the  benefit  of  their    N£Vir-TORK| 

testiaM>nj  ;  though  tliey  should  not  be  present  on  the  trial  their  m-  1806 

dence  will  not  come  too  late  n^xt  term  (token  you  expect  them)  <tff^^      s^^N/^^k./ 

your  convidum^  and  you  can  lay  it  be/ore  the  cimrt  by  affidamL    This     jhe  Peopio 

is  the  true  explanation  of  that  sentence  on  which  the  opposite  coun-  v. 

sel  ao  much  rely ;  and  permit  me  to  observe  upon  that  case,  erea         Smith. 

were  it  more  favourable  for  them  than  in  reality  it  is,  that,  since 

trath  is  settled  to  be  an  inadmissible  justification  on  an  indictment 

for  a  libeU  it  is  manifest  the  exclusion  of  tlioae  witnesses  on  the 

trial  of  the  issue,  worked  an  injustice  to  the  defendant.     Indeed, 

any  one  who  now  examines  that  decision  with  impartiality,  will,  I 

think,  be  convinced  that  the  defendant  was  very  hardly  dealt  with ; 

9nd,  what  surely  will  not  recommend  the  precedent  to  this  court, 

it  appears  fronf  1  Sir  Wm.  Blackst.  517.  as  if  this  hard  treatment 

sprang  froai  a  spirit  of  complaisance  to  certain  foreign  ministers. 

Tlie  case,  however,  affords  no  ground  for  arguing  that  matter  in 
mitigation  of  punishment  should  not  be  given  in  evidence  on  the 
trial — and  every  day^  experience  shows  that  it  may.  Even  for  the 
information  of  the  judge,  if  he  alone  is  to  take  cognizance  of  the 
testimony,  it  is  advisable  that  he  should  be  informed  by  viva  voce 
examination,  which  is  superior  to  written  affidavits,  and  which  af- 
fords the  advantage  of  sifting  out  the  truth  by  pointed  and  cross-ex- 
amination. Besides,  if  we  are  not  allowed  compulsory  process  for 
enforcing  the  attendance  of  those  witnesses  before  the  jnry,  and  a 
postponement  of  the  trial  till  they  can  be  brought  into  court;  by 
what  process  or  authority  of  law  are  we  to  obtain  their  affidavits  in 
mitigation  of  punishment  ?  I  know  of  no  process  by  wiich  yoa 
<»D  compel  any  man  to  swear  an  affidavit :  and  here  let  me  ob- 
serve, that  in  the  Chevalier  D^Eon'a  case,  his  witnesses  he  admit- 
ted were  friendly,  and  were  williog  to  bo  examined — there  was 
therefore  no  danger  but  that  he  could  procure  their  affidavits  after 
conviction.  Col.  Smitli  does  not  pretend  that  his  witnesses  are 
friendly,  or  willing  to  be  examined. — How  then,  I  again  ask,  if  thia 
trial  shonld  not  be'  postponed  until  the  attendance  ox  the  witnesses 
can  be  enforced  and  their  evidence  obtained  under  a  compulsory 
pnioess,  is  the  defendant  to  procure  those  affidavits,  which  might  be 
laid  before  the  court,  and  ought  to  diminish  the  punishment  ? 

Besides,  it  is  the  right  of  the  jury  to  reconunend  to  mercy ;  and 
bow  can  they  do  so,  if  no  extenuating  circumstances  are  permitted 
to  reach  their  cars  ?  The  president^  approbation  and  knowledge 
are  facts,  which,  like  most  other  facts,  may  be  contested,  and  upon 
which,  therefore,  the  court  entertain  some  doubts.  WouM  not  the 
Teoonunendation  of  the  jury,  finding  those  facts  and  grounded  on 
their  declared  belief  of  them,  have  infinite  weight  in  removing  the 
doubts  of  the  court  and  influencing  its  conduct  ?  Indeed,  from  every 
view  I  can  take  of  the  subject,  I  am  convinced  that  the  original  aod 
oonrect  mode  of  receiving  any  testimony,  whether  to  the  issue,  or 
in  ^aggravation  or  mitigation  of  punishment,  was^ viva  voce  on  the 
trial ;  and  that  the  introduction  of  affidavits  aft^  conviction  is  a 
modern  and  irregular  invention,  tolerated  for  the  convenience  of 
the  defendant,' to  whose  benefit  it  has  hitherto  been  most  frequent- 
ly applied  :  but  I  confess  I  am  surprised  to  hear  it  argued,  that  the 
innovating  shonld  totally  supersede  the  ancient,  ani  J  tJnuJc  the 
wisest  practice. 

V«fc.  HI.  21 
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KEW-TORK,        Another  reason  for  putting  off  the  trial,  presents  itself  from  aft 
1606.  examination  of  D* Eon's  case  coupled  with  Col.-  Smith's  affidavit. 

^^.  /-^^      In  that  case,  the  defendant  gave  some  reason  to  beheve  that  the 
The  Peoolo     witnessess  were  prf. vented  from  attending  by  the  interference  of  the 
V.  prosecutor;  and  Mr.  Justice  Wilmot  declared   (1  Si.  W.  Bl.  Rep. 

■'    Smith.  p'  5^6.)  that  if  that  were  clearly  established,  he  should  be  for  put- 

.,^.,.,.,.^^..^  ting  off  the  trial  for  ever.  In  this  case,  Col  Smith  swears  that  he 
believes  those  witnesses  are  prevented  from  attending  by  ilje  in- 
terference of  the  president,  who  has  4u'ected  this  prosecution.  The 
fact  is  not  denied,  and  what  might  be  a  justification  of  the  fact,  is 
not  sworn  to.  Upon  that  ground,  which  is  admitted  to  exist  with 
us,  and  winch  Jjoni  ^iansfield  said  in  D* Eon's  case  (3  Burr.  1515.) 
would  be  sufficient  for  putting  off  the  trial,  till  the  witnesses  coul^ 
be  had,  we  ask,  even  if  you  should  be  against  us  on  tife  other  points, 
that  the  trial  may  be  postponed. 

1  have  trespassed  so  long  on  the  time  of  the  court,  and  on  tlie 
debilitated  health  of  one  of  its  members,  that  1  know  not  what 
apolog}  to  offer —1  shall  not  increase  my  offence  by  any  longer 
intrusion,  except  to  return  my  thanks  for  your  very  patient  and 
favourable  attention. 

Harison,  1  am  now  to  close  the  argument  on  the  part  of  the 
defendant,  and  to  offer  my  sentiments  upon  a  subject  that  is  nearly 
exhausted.  A  sense  of  the  duty  I  owe  to  my  client,  and  a  regard 
to  public  justice,  are  the  motives  by  which  I  am  influenced,  and 
which  1  hope  will  apologize  for  observations  that  may  appear  to  be 
\  superfluous,  and  perhaps  have  been  already  offered. 

Before*  however,  1  proceed  to  the  main  questions  that  have  aris- 
en, 1  beg  leave  to  advert  to  an  observation  which  fell  from  the 
counsel  for  the  prosecution.  He  indeed  declared  oar  form  of  go- 
vernment to  be  the  best  in  the  universe ;  in  the  preservation  of 
which  every  citizen  was  of  course  deeply  interested.  And  yet,  he 
expressed  great  surprise  that  a  prosecution  such  as  this,  which^he 
considered  as  of  a  very  ordinary  nature,  should  bring  together  so 
numerous  an  assembly,  and  excite  such  universal  interest  and  at- 
tention. Perhaps  this  observation  might  have  been  spared  ;  for 
without  adverting  to  the  previous  proceedings  in  this  case,  the  na- 
ture of  the  prosecution,  and  the  high  authority  by  which  it  was  in- 
stituted, would  sufiiciently  account  for  the  effects  it  has  produced. 
For  my  own  part,  believing  the  criminal  system  of  the  United 
States  to  be  the  most  pure  and  chaste  and  mild  and  perfect  that  the 
world  ever  beheld ;  in  fact,  I  consider  it  as  a  most  valuable  inheri- 
tance belonging  to  the  citizen.  It  has,  therefore,  call^  forth  the 
public  attention ;  and  the  numerous  audience  that  is  assembled  up- 
on this  occasion,  must  be  considered  as  an  expression  of  its  senti- 
ment. The  remarks  which  1  have  made  upon  the  criminal  insti- 
tutions of  the  United  States,  and  to  which  I  shall  hereafter  allude, 
will,  1  trust,  be  found  not  wholly  inapplicable  to  the  cause  before 
the  court.  I  proceed  to  discuss  the  questions  in  the  order  that  they 
have  been  stated.  The  first  is,  whether  an  attachment  should  issue 
for  the  non-attendance  of  the  witnesses. 

Here  I  observe  that  according  to  the  mild  system  of  our  laws,  the 
innocence  of  the  defendant  is  always  to  be  presumed  until  the  con- 
trary appears.     The  public  has  an  interest  in  guarding  the  inno- 
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oentf  at  least  equal  to  that  of  punishingf  the  guilty.  It  is,  indeed, 
our  first  duty  to  protect  tnuoceoce ;  and  hence,  the  very  constiti^- 
tioo  of  this  country  has  provided  that  the  accused  shall  have  the 
necessary  means  of  defence  ;  among  which  compulsory  process  for 
his  witnesses  is  expressly  included.  This  is  a  provision  of  great  im- 
portance, and  distingfuishes  our  criminal  code  from  that  of  other 
nations.  In  the  origin  of  the  English  law  no  witness  was  to  be  ex* 
amined  for  the  prisoner,  at  lenst  not  upon  oath ;  though  by  a 
modem  statute,  a  different  regulation  has  been  introduced ;  and 
by  a  favourable  construction  of  that  statute,  the  prisoner  has  been 
held  entitled  to  process  against  his  witnesses.  In  our  country,  how- 
ever, this  matter  has  not  been  left  to  construction ;  nor  does  it 
depend  upon  legislative  pleasure.  It  is  a  fundamental  article  of 
the  constitution,  jvhich  imparts  a  right  to  the  accused,  that  he 
cannot  be  deprived  of,  and  which  courts  of  justice  are  bound  to 
protect. 

It  is  -not  pretended  that  the  peculiar  character  and  situation  of 
the  witnesses  exempt  them  in  this  case  from  the  duty  of  attend- 
ance. Public  officers,  however  dignified,  are  not  excused  from 
appearing  to  vindicate  innocence.  Our  law  contains  no  dispensa- 
tion from  this  duty.  The  defendant  has  a  right  to  the  benefit  of 
their  evidence ;  and  the  court  is  bound  to  secure  a  right  so  essen- 
tial to  the  complete  protection  of  life,  liberty  and  property.  If, 
therefore,  this  right  exists  in  the  defendant  to  prove  his  innocence, 
there  must  exist  a  power  to  compel  the  atttendance  of  reluctant 
witnesses;  otherwise  the  right  would  be  nugatory,  and  it  would 
be  in  the  option  of  the  witnesses  to  defeat  the  provisions  of  the  con- 
stitution. 

It  is  always  to  be  remembered  that  at  the  last  term  affidavits 
were  produced  to  show  tliat  the^witnesaes  were  necessary  to  our 
defence.  The  court  then  directed  subpoenas  to  be  issued,  and  the 
,tn^  to  be  deferred.  The  due  service  of  the  subpoenas  has  been 
fully  proved,  and  the  defendant  has  com)>lied  with  every  thing  that 
was  requisite  on  his  part.  V\'hy  then  shall  the  attendance  of  the 
witnesses  not  be  procured?  It  is  said  that  they  have  written  a  letter 
to  the  court,  stating  their  excuse.  But  I  may  ask  whether  such  a 
letter  can  be  considered  as  a  legal  apology?  If  the  witnesses  had 
any  excuse  to  offer,  it  should  have  been  presented  in  another  shape. ' 
The  oourt  certainly  can  pay  no  attention  to  tliis  document ;  for 
though  in  one  instance  the  rescript  or  letter  of  a  British  king  was 
received  as  evidence,  yet  this  was  always  considered  as  an  impro- 
per proceeding,  and  not  as  a  legal  precedent.  Even  in  England, 
therefore,  a  mere  letter  would  not  be  thought  worthy  of  uolice ; 
and  in  this  country  neither  the  president  nor  any  other  officer,  can 
be  beard  in  a  court  of  justice  to  exculpate  himself  from  a  contempt, 
unless  upon  oath. 

I  £^  on  to  remark  that  whatever  might  be  the  practice  of  Eng- 
lish courts  as  to  enforcing  the  attendance  of  witnesses,  the  power 
and  the  duty  of  the  American  courts  would  not  be  afiected  by  it.  I 
might  therefore  be  silent  as  to  this  head  of  the  argument ;  but  lest 
the  court  should  think  it  of  importance,  I  shall  bestow  some  few 
niin;ite8  to  its  consideration.  The  counsel  for  the  prosecution  have 
supposed  that  attachments  against  witnesses  for  contempt  in  non-at- 

endance,  owed  their  origin  to  the  statute,  of  Elizabeth,  and  that 

hej  did  not  exist  at  common  law. 
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On  (he  contrary,  the  passage  from  Blackst^^ne  which  has  been 
quoted*  shows  that  from  the  earliest  a^es  of  the  law,  the  superior 
courts  of  justice  hare  used  the  method  of  punishing  contempts  by 
attachment.  Contempts  committed  by  witnesses  '*  by  making 
^  default  when  summoned,  refusing  to  be  sworn,  or  examined,  or 
'  prevaricating  in  their  eFidence  when  swom,^  have,  accord- 
ing to  the  learned  commentator,  always  been  punished  in  this  man- 
ner. Attachments  in  such  cases  are  therefore  as  ancient  as  the 
laws  themselves ;  and  did  not,  as  the  counsel  for  the  prosecution 
contend,  errow  out  of  the  statute  of  Elizabeth.  If  so,  all  the  fabric 
which  those  gentlemen  have  endeavoured  to  raise  upon  this  founda- 
tion, must  inevitably  fall  to  the  ground. 

It  is  true,  as  they  have  stated,  that  Lord  Chief  Justice  Lee  is 
made  in  one  case  to  say  that  <<  attachments  are  a  new  practice  ; 
that  he  remembered  the  first  motion  for  them\^  But  there  must  be 
aome  mistake  in  this  reporter ;  for  it  is  laid  down  in  a  case  mentioned 
in  Lilly ^  Register,  that  an  attachment  may  be  granted  against  wit- 
nesses for  their  non-attendance,  and  this  is  said  in  a  case  which 
took  place  long  before  the  period  to  which  the  memory  of  Lord 
Chief  Justice  Lee  could  have  extended.*" 

Besides,  the  authority  of  Lord  Mansfield,  in  the  case  cited  from 
t>oi|glas,  is  at  variance  with  the  assertion  of  the  learned  counseL 
His  Lordship  says,  *'  the  courts  of  Westminster-Hall,  most  clearly 
Dow  (and  they  afm  did  « >  brfore  the  ajtaUde)  proceed  against  wit- 
nesses who  wilfully  absent  themselves,  as  for  a  contempt.^  Thus, 
therefore.  Lord  Mansfield,  according  to  Douglas,  one  of  the  most 
eminent  reporters  of  the  English  bar,  is  at  variance  with  the  coun- 
sel for  the  prosecution.  The  court  must  determine  as  to  which  it 
is  probable  should  be  mistaken. 

But  the  gentlemen  for  the  prosecution  say,  that  if  we  are  enti- 
tled to  any  thing,  it  would  be  only  to  a  rule  against  the  witnesses 
to  show  cause ;  and  if  this  was  all  the  dispute  between  us,  it  would 
be  oi  little  consequence  whether  in  the  first  instance  the  attach- 
ment should  be  granted,  or  a  rule  to  show  cause  why  it  should  not 
be  issued.  The  cases,  however,  which  tliey  have  quoted  respecting 
this  matter  are,  except  one,  in  civil  causes. — The  only  one  of  a 
criminal  kind,  in  which  the  question  arose,  and  which  is  in  the  7th 
Term  Reports,  is  a  c<ase  where  the  court  doubted  their  authority 
to  have  originally  issued  the  subpoena. — They  therefore  granted 
a  rule  to  show  cause  in  the  first  instance,  that  the  parties  might 
argue  ^<  point  if  they  thought  proper;  and  being  satisfied  upon 
it,  the  attachment  was  finally  issued,  the  rule  being  made  absolute* 
and  Lord  Kenyon  saying  that  tiic  application  was  warranted  by 
precedent.  It  will  be  seen  too,  that  in  the  cause  cited  in  the  notes 
to  that  case,  the  .court  of  King's  Bench  had,  without  any  question^ 
issued  an  attachment  in  a  criminal  case  in  the  first  instance.  So 
that  from  authority,  and  from  reason,  upon  the  principles  of  the 

I 

'  *  The  case  in  1  L.  P.  Reg.  162.  is  said  to  have  taken  place  in  1655. 
The  dielum  of  Lord  Chief  Justice  Lee,  was  in  1748 ;  but  perba|»  he 
■poke  of  ail  attachment  in  civil  causes.  It  is  most  probable  they  bad  in 
such  cases  fallen  into  disuse  after  the  statute,  when  the  remedy  by  ac- 
tion may  have  been  preferred,  at  least  for  some  time. 
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that  covrts  possess  a  right  to  enforce  obedience  to  their  precepts  I8G6. 

by  process  of  attachment  ^^.^^.^-^^ 

Here  Judge  Patersow  asked  whether  this  power  of  punishing  «..     p      . 

contempts,  was  not  incident  to  courts  of  justice?  and  upon  the  ^'^^  *^^P^ 

counsel's  replying  that  it  certainly  was,  according  to  the  scope  of  Smith. 

bis  ai^gument,  the  judge  observed  that  he  had  always  considered  ' 

it  80.  — — — 

Mr.  Haruon  then  proceeded  in  the  foUowing  nianner : 

Taking  it  then  for  granted  (which  perhaps  no  man  of  legal  in- 
forroation  could  have  doubted)  that  the  power  to  punish  contempts 
is,  by  the  principles  of  the  common  law,  inherent  in  every  superior 
<xNirt,  and  that  process  of  attachment  is  to  be  resorted  to  for  that 
purpose*  it  will  follow  that  unless  the  witnesses  are  entitled  to  ex- 
emption from  the  general  rule  on  account  of  their  official  charac- 
ters, attachments  ought  to  be  granted.  But  any  objection  on  that 
ground  is  disclaimed,  and  would  not  be  tenable.  ^ 

It  is  neverthelessrobj<>.cted  that  the  attendance  of  these  witnesses 
•aght  not  to  be  enforced,  because  the  nature  of  the  evidence  ex- 
pected from  them  is  such  as  would  criminate  themselves.  I  shall 
certainly  not  attempt  to  invalidate  the  maxim,  <'  that  no  one  is  / 
bound  to  inculpate  himself.^  It  is  too  well  established,  and  too 
sacred  in  its  nature,  to  admit  of  a  dispute.  The  court  will,  in 
eFery  instance,  secure  to  the  witnesses  the  benefit  of  the  rule ;  and 
fiir  that  purpose  will  examine  the  interrogatories  that  may  be  put 
to  tbem,  and  even  have  the  questions  reduced  to  writing  for  the 
sake  of  precision.  But  then  the  court  will  never  prejudge  the 
question  in  this  state  of  the  business,  when  it  cannot  appear  that 
the  testimony  of  the  witnesses  will  of  necessity  inculpate  them- 
selves. For,  granting  that  the  participation  of  the  president  and 
great  officers  of  state  in  Miranda'^s  enterprize  is  to  be  established 
by  the  evidence,  still  no  man  need  Be  called  upon  as  a  witness  to 
accuse  himself,  Mr.  Madison  might  speak  only  as  to  what  relates 
to  the  president,  and  other  members  of  the  administration ;  and 
they  again  might  be  examined  with  the  like  qualification  of  not 
beii^  called  upon  to  accuse  themselves.  At  present,  the  court 
cannot  determine  for  the  witnesses,  whether  they  will,  or  wiU  not 
Insist  upon  the  privilege  of  not  answering  to  those  things  which 
would  involve  tiieirown  crimination.  It  is  a  privilege  which  the 
law  has  conferred  for  their  benefit ;  and  which,  in  the  course  of 
examination,  they  might  think  proper  to  renounce ;  since,  accord- 
ing to  the  legal  maxim,  *^  QmsquU  renuntiare  potest  juri  pro  se  in- 
troducto.^  At  any  rate,  they  are  not  for  themselves  to  judge  that 
they  can  give  no  evidence  which  the  court  would  receive  or  com- 
pel ;  but  they  must  come  in  person,  and  submit'  themselves  to  the 
judgment  of  the  court  upon  the  questions  as  they  arise. 

One  other  objection  has  been  taken  to  the  issuing  of  an  attachment 
in  this  case,  flowing  from  the  supposed  deficiency  of  the  tender 
made  to  Mr.  Madison  for  his  expenses.  But  it  is  obvious  that  he 
bad  waived  the  objection,  and  he  would,  probably,  have  disdained 
jas  a  subterfuge,  what  the  legal  ingenuity  of  learned  counsel  has 
^  pleaded  in  his  excuse.  Indeed,  the  constitution  has  directed  that 
the  accused  shall  in  all  cases  have  compulsory  process  for  his  wit- 
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1806.  this  should  be  deemed  necessary  to  secure  their  attendaace,  the 

x^r^^^^'^/      V^^^  (though  innocent)  might  lose  the  beoefit  of  this  provision. 

The  Peoole     ^°^^  ^  construction  of  the  constitution  certainly  will  not  be  adopt- 

*      ^    '^        ed ;  and,  if  I  am  not  misinformed,  a  contrary  doctrine  has  received 

Smith.  ^®  sanction  of  the  judges  in  one  of  the  courts  df  the  United 

^—^.^^^^^^^^  States.  It  should  also  be  considered  that  in  civil  cases,  a  party 
injured  by  the  non-attendance  of  witnesses,  may  have  some  repara- 
tion from  the  recovery  of  damages.  But  in  criminal  cases,  such 
rem^y  would  be  whoUy  inadequate,  even  if  it  could  be  obtained 
by  any  leg^l  proceeding.  We  trust,  therefore,  that  the  court  will 
grant  our  motion  for  an  attachment 

I  now  proceed  to  the  second,  and  perhaps  more  important  ques- 
tion, whether  the  trial  should  be  deferred  until  the  attendance  of 
the  witnesses  can  be  enforced.  If  the  principles  which  I  have 
alluded  tOi  as  to  the  rights  of  the  accused,  are  correct,  and  that  the 
most  dignified  characters  in  the  union  are  obliged  to  attend  for  the 
protection  of  innocence ;  then  even  the  president  himself,  who 
sustains  the  most  exalted  character,  upop  earth)  that  of  tlie  chief 
magistrate  of  a  free  people,  clothed  as  he  is  with  great  constitution- 
al privileges,  and  bound  to  the  most  important  duties,  vested  with 
the  whole  executive  power,  and  considered  as  the.  common  parent 
of  the  American  people,  might  probably  be  required  to  attend  the 
trial,  if  bis  evidence  was  requisite  for  our  defence.  But  it  is  not 
necessary  for  us  at  present  to  insist  upon  this  position-;  we  ask  only 
for  the  attendance  of  his  ministers ;  and  tlioogh  perhaps  it  may  not 
be  reasonable  tliat  they  sliould  be  dragged  from  one  end  of  the  con- 
tinent to  another  upon  light  and  trivial  occasions,  yet  if  afiairs  of 
state  and  their  itnportant  avocations  are  at  all  times  to  shield  them 
from  attendance,  our  best  and  dean-st  interests  may  be  put  in 
jeopardy,  and  the  means  of  protecting  innocence  totally  fall.  In 
all  these  cases,  1  take  it,  the  -court  will  inquire  into  the  nature  of 
the  evidenoe,  and  see  whether  it  is  relevant  to  the  cause  to  he  tried. 
We  contend  that  the  e\iicnce  is  relevant,  whether  it  goes  in  justi- 
fication of  the  defendant,  or  in  n^itigation  of  the  crime.  If  in  justi- 
fication of  the  defendant,  then  it  is  admitted  that  it  would  be  pro- 
per to  defer  the  trial.  This,  therefore,  is  the  first  subject  for  our 
consideration ;  and  it  will  depend  upon  the  question  whether  the 
defendant  will  be  justified  in  a  participation  in  Miranda^  enter- 
prize,  by  the  president  and  chief  officers  of  the  administration  hav- 
ing known  and^approved  of  the  plan. 

The  gentlem'op  concerned  tor  the  prosecution  tell  us  that  the 
constitution  has  invested  congress  alone  with  the  power  of  decla- 
ring war ;  and  that  even  the  positive  orders  of  the  president  (much 
less  his  knowledge  or  approbation)  would  be  no  justification  for  the 
defendant 

We  admit,  indeed,  this  constilntional  provision ;  but  on  our  part, 
we  contend  that  actual  war  may  exist  without  any  declaration. 
The  necessity  of  a  declaration  to  the  exiscence  of  a  public  war, 
has,  indeed,  sometimes  been  insisted  upon ;  but  is  contrary  to  tho 
doctrine  of  Grotius,  Bynkershoek  and  oUier  approved  writers. 
Hostilities  committed  by  the  public  autliority  of  one  government 
against  anpther,  must  certainly  create  a  state  of  war,  independent 
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of  mny  decliu^tioii ;  and  a  state  of  actual  war  subsisting  b^tw^en   NEW-TORK, 
Spain  and  the  United  States,  would  be  a  jostification  to  the  defend*  1806. 

ant  ikpoa  this  indictment  *  -  \,^^\/'^^^ 

Besides,  by  ttie  constitution  of  the  United  States,  the  supreme     xhe  Feople 
executive  power  is.  vested  in  the  president ;  and  it  is  the  presump-  v. 

tkm  of  law  that  this  high  and  responsible  officer  will  perform  his         Smith. 
duty.     The  citizen,  therefore,  when  he  acts  with  the  knowledge  - 

and  approbation  of  the  president  must  stand  justified,  unless  the 
case  is  such  as  could  not,  upon  any  construction,  fall  within  his. 
legal' powers.  Confidence  is  to  be  reposed  in  the  magistrate  at  the 
head  of  public  a^airs,  and  though  the  president  might  be  punisha- 
ble by  impeachment  or  otherwise,  for  his  misconduct,  the  private 
citizen  should  be  safe  when  acting  under  the  avtbority  of  the  exe- 
catire. 

If  actual'  war,  tb^efore,  may  exist  without  a  declaration,  and 
withoat  the  con^urrenc^of  congress,  then  I  would  ask,  whether 
the  supreme  executive  power  would  not  be  justified  in  directing 
hostilities  against  the  enemy  ?  Suppose,  for  instance,  that  the  Bri- 
tish gofvemment  should  commence  an  actual  warfare  against  US| 
and  meditate  aggressions  from  the  province  of.  Lower  Canada, 
would  not  the  president  be  justified  in  making  an  immediate  di- 
▼emoa  in  another  quarter,  though  no  actual  invasion  had  taken 
place,  if  he  could  thus  defeat  the  design  of  the  enemy  ?  Or  would 
it  in  such  case  be  necessary  for  him  to  convene  congress  and  obtain 
a  declaration  of  war,  when  in  the  intenm  our  territories  might  be 
ioTaded,  and  irreparable  mischief  done  to  our  citizens  and  their 
possessions  ?  Suppose,  again,  that  a  military  expedition  against  the 
more  distant  territories  of  Spain  should  be  found  necessary,  to  pre- 
vent an  attack  by  them  upon  our  south-western  frontier,  would  it 
not  be  competent.^or  the  president  to  direct  such  an  expedition  in 
a  case  that  would  not  admit  of  delay  ?  The  authority  of  the  presi- 
dent in  such  circumstances  may  not,  indeed,  be  given  by  the  ex- 
press  terms  of  the  constitution  ;  but  it  is  virtually  implied  and  con- 
tained in  the  supreme  executive  power  with  which  he  is  invested — 
a  power  which,  in  all  governments  of  every  form,  must  sometimes 
act  upon  its  responsibility  for  the  protection  of  the  public,  even 
where  no  express  power  is  delegated.     When  it  negle(;ts  this  high 
duty,  it  becomes  an  object  of  scorn ;  and  for  the  performance  of  it, 
if  the  president  should  even  exceed  the  bounds  of  express  consti- 
tational  power,  he  would  rise  to  a  fault  which  his  country  would 
applaud,  and  which  the  rest  of  the  world  could  not  censure. 

If  there  are  cases  then  in  which  actual  war  mav  exist  without 
a  declaration  of  it  by  congress,  (and  unless  I  have  been  misinform-  • 
od,  the  case  of  Tripoli  was  originally  such,)  then  there  maybe  cases 
io  which  the  president  may  lawfully  order  or  approve  of  military 
enterprizes  without  the  sanction  of  congress.  Now,  if  such  cases 
can  exist,  the  present  is,  perhaps,  a  case  containing  all  the  circum- 
stances which  would  justify  the  president  in  the  exertion  of  extra- 
ordinary powers.  The  situation  of  the  two  countries  was  in  reality 
a  state  of  war,  as  we  expect  to  show  from  the  message  of  tlie  presi- 
dent and  the  proceedings  of  congress.  It  was  right  in  the  presi- 
dent to  attack  the  enemy  in  his  most  vulnerable  part ;  and  the  fit- 
ting out  of  the  expedition  under  Miranda^  if  done  with  the  know- 
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^EW-  TORKi  leAge  and  approbation  of  the  president,  was  highly  meritoricmff* 
1806  For  as  the  iodictraent  charges  the  defendant  Mrith  preparin^sf  the 

v«^^v^<^^      means  for  a  military  expedition ;  and  as  military  enterprizcs  ai« 
The  Pv>ple      within  the  proper  province  of  the  president*)  authority,  if  Ue  approy- 
^  .       >ed  of  the  expedition,  (as  we  say  be  did)  then  the  defendant  stands 
Smith.    «     justified.     A  private  citizen,  acting  with  tbe  approbation  of  the 
*  execative,  in  a  military  expedition  agaiast  the  enemy,  wants  no 

other  justification.     He  is  not  presumed  to  know  the  secrets  of 
state,,  which  belong  to  the  president  and  iiis  ministers.     When-they 
*     approve  of  the  expedition,  as  Col.  Smith  says  they  did  in  this  in- 
> ,  stance,  it  must  be  presumed  legal ;  and  all  military  enterprizea 

^ould  be  delayed  and  rendered  precarious,  if  the  officer  was  to  wait 
for  legal  explanations,  or  acts  of  congress,  before  he  complied  with 
the  wishes  of  the  executive  power.  I  have  already  said  that  the 
president  is  to  be  considered  as  the  parent  of  tfe  American  family. 
As  such,  he  was  bound  to  warn  them  against  the  commission  of 
any  criminal  proceedings  that  came  to  his  knowledge,  and  be  could 
not  neglect  to  do  so  without  a  violation  of  his  duty.  Even  if  this 
was  doubtful  upon  general  principles,  the  act  of  congress,  upon 
which  tbe  indictment  is  framed,  enjoins  him  to  prevent  die  commis- 
sion of  the  offences  therein  mention*  d.  Consequently,  the  pre* 
sumption  of  the  legality  of  those  expeditions  which  he  approved* 
would  be  strengthened  by  the  consideration  that  it  was  expressly 
made  his  duty  to  prevent  them,  when  they  came  to  bis  knowledge, 
unless  they  were  against  an  enemy.*  The  private  citizen,  there* 
fore,  must  be  justified  un<^er  the  circumstances  stated,  when  he 
undertakes  to  forward  an  expedition,  wliich  has  been  approved  by 
'         the  president' 

I  proceed  now  to  the  next  branch  of  the  argument.  If  the 
evidence  required  will  not  justify  the  defendant,  does  it  go  in  miti- 
gation of  his  defence,  and  ought  the  trial  to  be  deferred  upon  this 
account? 

Here,  if  we  suppose  that  every  citizen  undertakes  a  military  ex- 
pedition upon  his  own  risk,  andthat  hS  cannot  be  justified  by  the 
mere  approbation  which  the  president  may  have  bestowed  upon  tbe 
cnterprize ;  still,  as  the  punishment  is  discretionary,  the  motives  of 
the  defendant  should  be  inquired  into,  and  all  the  circumstances 
which  tend  to  show  that  he  acted  from  no  improper  or  wicked  de- 
sign, should  be  admitted  to  alleviate  tbe  odence. 

One  of  the  greatest  orators  and  lawyers  of  the  present  age, 
when  speaking  of  the  English  criminal  law,  says  that  it  is  <'  the 
purest',  the  noblest,  tbe  chastest  system  of  distribative  justice,  that 
was  ever  venerated  by  the  wise,  or  perverted  by  the  foolish,  or  that 
the  children  of  men  in  any  age  or  cliinate  of  the  world  have  ever 
yet  beheld.^  This  is,  indeed,  a  rery  great  and  striking  elogiam ; 
but,  perhaps,  more  applicable  to  our  cnminal  system,  than  to  that 
of  England.  We  have  moderated  the  unreasonable  severity  of 
their  code,  and  made  the  protection  of  the  accused  move  peculiar- 
ly our  care,  at  the  same  time  that  we  have  preserved  every  thing 
that  was  good  and  valuable  in  their  system.  Thinking,  therefore, 
as  I  do,  of  the  criminal  system  of  this  country,  and  supposing  it 
entitled  to  all  the  praise  which  Mr.  Curran  has  given  to  that  of 
England,  I  cannot  believe  that  it  can  be  so  defective  as  to  trust  a 
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discretionary  pttnishinent  of  offences  to  the  court,  according  to  the   NEW-YORK, 
circumstances  of  the  case  ;  and  yet  not  supply  the  means  to  the  1806. 

aoctised  of  manifesting  those  circumstances  upon  the  trial.  Tf  our  y..^^y^^ 
system  is  perfect,  it  must  proportion  punishments  to  the  offences,  j^^  People 
a.nd  will  not  consider  the  stain  to  be  equal  when  the  whole  body  is  v. 

clothed  with  corruption,  and  when  the  spot  is  so  small  that  the  mi-         Smith. 
CFOscopic  eye  can  scarcely  discover  it.     The  difference  of  offence  , 

must  necessarily  imply  a  difference  of  pnnish'nent,  and  this  again 
implies  an  examination  of  all  circumstances,  which  must  be  had 
according  to  the  language  of  the  poet, 

"  Jfe  scuHca  dignuMy  horribili  secterejlagello.^ 

But  this  examination  can  never  take  place*  if  the  evidence  which 
SToes  in  mitigation,  the  evidence  which  shows  the  real  motives  of 
tbe  defendant,  and  the  circumstances  of  the  case,  is  excluded  from 
the  triaL  The  defendant,  if  be  has  a  right  to  justice,  has  a  right 
to  acquittal  if  innocent ;  and  if  guilty,  to  show  what  was  the  pre- 
cise extent  of  his  offence,  that  he  may  be  punished  accordingly. 
It  is  in  vain  to  say  that  evidence  in  mitigation  may  be  received  by 
affidavit  after  the  trial.  For  this  is  a  novel  practice  permitted  by 
the  indulgence  of  the  courts,  where  the  regular  time  for  offering 
the  evidence  has  elapsed.  There  is  no  compulsory  method  to 
oblige  witnesses  to  make  these  affidavits.  If  tiiey  are  so  disposed 
they  may  indeed  do  it;  but  they  may  also  refuse  if  they  think  pro- 
per; and  thus  if  the  doctrine  contended  for  on  the  part  of  the 
prosecution  is  to  prevail,  th^re  will  arise  this  legal  solecism,  that 
the  defendant  shall  have  a  right  to  be  judged  according  to  the  de- 
gree of  his  guilt,  and  yet  shall  possess  no  legal  means  to  ascertain 
that  degree,  by  an  explanation  of  his  motives  or  other  circumstan- 
ces, which,  though  not  amounting  to  a  justification,  may  fix  tlie 
relative  malignity  of  the  crime. 

It  is  said,  indeed,  that  this  kind  of  evidence  can  only  serve  to 
mislead  the  jury  ;  but  I  ask,  by  what  kind  of  logic  is  it  permitted 
to  the  public  accuser,  to  produce  all  the  evidence  that  will  go  in 
aggravation  of  the  crime,  (whatever  may  be  its  effect  upon  the 
mind  of  the  jury]  and  to  exclude  all  that  would  tend  to  mitigate  the 
offence,  even  where  there  is  no  other  certain  way  of  bringing  it 
before  the  court,  except  upon  the  trial  ?  If  this  is  really  to  be  con- 
sidered as  the  law  of  our  country,  then  is  our  boasted  system  of 
criminal  law  miserably  defective  in  a  most  important  point.  We 
have  shown  to  the  court  by  the  case  of  Lord  Anglesea,  that  the 
public  prosecutor  was  suffered  to  give  evidence  in  aggravation,  be- 
cause "  the  fine  which  the  court  was  to  impose  was  discretionary, 
and  would  be  greater  or  less  in  proportion  to  the  nature  of  the  of- 
fence ;  and,  therefore,  every  thing  was  proper  to  be  laid  before  the 
court  that  might  be  an  ingredient  in  their  consideration  for  the  im- 
posing that  iSne."  And,  surely,  if  this  was  a  reason  for  giving  evi- 
dence in  aggravation,  the  same  reason  would  legalize  evidence  in 
mitigation  of  the  offence. 

The  counsel  for  the  prosecution  upon  this  part  of  the  argument, 
seem  to  rely  upon  the  case  of  the  Chevalier  D'Eon  as  rcportod  by 
Burrows ;  first,  to  show  that  evidence  in  mitigation  comes  properly 
Vol.  III.  22 
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NEW-TORKy    after  the  trial ;  and  secondly,  that  the  want  of  it  is  no  reason  fi>r 
1806.  postpoDement. 

s^T'^y-'^^  On  our  part  it  is  admitted  that  the  case  in  Burrows  is  law,  and 

The  People     whenever  a  case  similar  to  it  shall  arise,  it  oug^ht  to  govern.     But 
T.  it  was  a  case,  the  circumstances  of  which  were  extraordinary,  and 

Smith.  from  which  no  conclusion  can  be  drawn  to  affect  the  present.  In 
^...^..,..^^,  the  first  place,  no  process  whatever  could  tliere  reach  the  witnesses, 
and  if  they  gave  evidence  at  all,  it  must  be  because  they  were  well 
affected  towards  the  defendant,  and  willing  to  testify  on  his  behalf. 
Tf,  therefore,  they  were  expected  to  come  voluntarily  as  witnesses 
to  the  trial,  they  would  also  voluntarily  make  affidavits  in  mitiga- 
tion of  the  offence,  if  they  could  do  so  with  propriety.  In  both  cases 
they  could  not  be  affected  by  the  process  of  the  court ;  and  their 
conduct  depended  upon  their  volition.  So  that  the  defendant  lost 
nothing  by  their  non-attendance  upon  the  trial. 

Again,  it  is  observable,  that  Lord  Mansfield  says  their  evidcnc^, 
if  in  mitigation,  may  be  received  after  the  trial.  But  his  Lordship 
does  not  say  that  evidence  in  mitigation  could  not  be  received  upon 
the  trial.  And  if  it  could  not,  why  enter  into  all  the  other  reason- 
ing) when  this  at  once  would  have  been'a  conclusive  argument  f 

Granting,  therefore,  that  where  the  witnesses  are  beyond  the 
reach  of  process  from  the  court;  where  their  evidence  will  be 
merely  in  mitigation ;  and  where,  if  they  attend  at  all,  it  mnst  pro- 
ceed from  their  own  good  will,  that  the  trial  ought  not  to  be  defer- 
red for  their  non-attendance,  (which  is  all  that  the  case  from  Bur- 
rows establishes,)  we  cannot  (fraw  the  consequence  either  that  evi- 
dence in  mitigation  could  not  be  heard  upon  the  trial,  or  that,  if  the' 
witnesses  were  under  the  controul  of  the  court,  and  ill  affected 
towards  the  defendant,  the  court  would  not  defer  the  trial  to  procure 
their  testimony. 

On  our  part,  besides  the  case  of  Lord  Anglesea  from  the  State 
Trials,  we  have  also  upon*  this  subject  produced  to  the  court  the 
cases  from  M'Nally,  to  show  that  where  the  punishment  is  discre- 
tionary, evidence  of  character  may  be  produced  upon  the  trial,  to 
inform  the  mind  of  the  court  as  to  the  fine  to  be  imposed.     One  of 
the  counsel  associated  with  me  appears  to  have  been  concerned  in 
one  of  those  cases,  and  has  stated  the  circumstances  of  it  to  the 
court.     The  counsel  for  the  prosecution  contend,  that  these  cases 
only  show  that  character  may  be  given  in  evidence  upon  a  criminal 
prosecution  ;  and  they  contend  that  tlie  only  reason  why  such  evi- 
dence is  ever  admitted^  is  because  it  demonstrates  the  improbability 
that  a  man  of  such  a  character  would  be  guilty  of  such  a  crime. 
We  admit  that  this  kind  of  proof  may,  in  some  cases,  be  properly 
given  for  the  purpose  stated  by  our  opp(«acnts ;   for  the  evidence 
may  be  so  equally  poised,  that  even  the  circumstance  of  character 
may  turn  the  balance.     But  the  case^  in  M*Nally  do  hot  go  upon 
this  principle.     They  admit  the  offences  to  have  been  fully  proved, 
and  state  the  evidence  of  character  to  have  been  received  merely  to 
guide  the  discretion  of  the  court  as  to  the  extent  of  the  punishment. 
Either,  therefore,  these  cases  must  not  be  law,  or  they  show  that 
evidence  in  mitigation,  where  the  punishment  is  discretionary,  is 
proper  upon  the  trial. 

1  have  now  gone  through  the  argument  which  I  proposed  to  lay 
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before  the  ccmr^    If  we  are  right,  then  the  heaaty  or  harmonj  of    NEW-YORfC/ 
otircriroiaal  system  is  preserv^  throughout  all  its  parts ;  the  right  1806. 

of  the  accus^  to  hare  compulsory  process  for  his  witnesses  is  s^-v'-^-/ 
nmiatained ;  and  be  is  enabled,  not  only  to  manifest  his  innocence,  ^^  People 
if  the  evidence  will  support  it,  but,  if  he  is  not  perfectly  innocent*  y,   ^ 

to  show  the  shade  and  colour  of  his  offence,  that  the  punishment         Smiih. 
mav,  by  the  court,  be  proportioned  to  it.  -«_.■««.« 

t  conclude  with  observing,  that  the  interest  which  the  public  has 
taken  in  this  cause,  has  perhaps  been  sufficiently  accounted  for.  It 
is  a  state  prosecution,  instituted  by  the  president's  orders,  for  acts 
done  with  the  president's  knowledge  and  approbation.  It  is,  there- 
lore,  highly  important ;  and  the  sense  of  its  importance  may  perhaps 
have  been  heightened  in  the  public  mind,  by  seeing  the  learned 
judge  of  another  district  called  upon  to  assist  the  public  prosecution, 
and  to  lend  his  exertions  and  talents  in  support  of  the  prosecution. 

Thursday,  July  llih,  1806. 

Patebson,  J.  It  appears  to  the  court,  that  James  Madison,  secre* 
tary  of  state,  Robert  Smith,  secretary  of  the  navy,  and  Jacob  Wagner 
and  William  Thornton,  who  are  officers  under  the  department  of  the 
secTetary  of  state,  have  been  duly  served  with  subpoenas  to  attend  as 
witnesses  on  ^he  part  of  the  defendant,  and  that  they  do  not  attend  pur- 
suant to  the  process  of  the  court.  As  the  facts  charg^  in  this  indict- 
ment, if  committed  at  aU,  were  committed  at  tli^  city  of  New- 
York,  the  court  could  not  perceive  how  the  above-named  persons, 
who  reside  at  the  city  of  Washington,  and  were  there  daring  the 
transaction,  could  be  material  witnesses  on  the  trial  of  the  indict- 
ment ;  and  were  of  opinion  that,  under  such  circumstances,  an  affi- 
davit in  common  form  was  not  sufficient  to  put  off  the  triaL  The 
consequence  is,  that  the  court  would  inquire  into  the  grounds  of 
the  general  allegation  set  forth  in  tlie  common  affidavit,  and  insist 
upon  the  defendanfft  stating  the  point  of  materiality,  which  be  ex- 
pected to  prove  by  these  witnesses.  Perhaps  the  defendant,  by 
statmg  particulars  in  his  affidavit,  and  the  material  facts  which  he 
intended  to  prove  by  their  testimony,  might  remove  this  doubt,  and 
induce  the  court  to  grant  his  application.  This  was  the  substance 
of  the  opinion  delivered  by  the  court  on  Monday,  and  which,  on  a 
review,  are  considered  to  be  correct,  and  perfectly  consistent  with 
the  principles  and  usages  of  law.  Tho  result  of  this  opinion  has 
been,  that  the  defendant  has  come  forward  with  an  affidavit  stating 
the  material  Yacts,  which  he  conceives  he  vTiH  be  able  to  prove  by 
the  evidence  of  Mr.  Madison,  Mr.  Smith,  Mr*  Wagner  and  Mr. 
Thornton.  This  part  of  the  affidavit  runs  in  the  following  words  : 
**And  this  deponent  fartliier  saith,  that  he  hopes  and  expects  to  be 
able  to  prove  by  the  testimony  of  the  said  witnesses,  that  the  expe- 
dition and  enterprize,  to  which  the  said  indictment  celates,  was 
bc^n,  prepared  and  set  on  foot  with  the  knowledge  and  approba- 
tion of  the  president  of  the  United  States,  and  with  the  knowledge 
and  approbation  of  the  secretary  of  state  of  th&  United  States*  A nd 
the  deponent  farther  saith,  that  he  hopes  and  expects  to  be  able  to 
prove,  by  the  testimony  of  the  said  witnesses,,  that  if  be  had  auy 
concern  in  the  said  expedition  and  enterprize,  it  was  with  the  ap- 
probation of  the  president  of  tlie  United  States  aad  the  said  secretary 
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JXBW'  TORKf  of  state.    And  the  deponent  farther  aaith,  tliat  he  is  mformed»  and 

1806.  doth  verily  believe,  and  hopes  smd  expects  to  be  able  to  prove*  bj 

\^r'\/'^^m^      the  testimony  of  the  said  witnesses,  that  the  prosecution  against 

The  Peeple      ^i'"  ^oi*  the  said  offence  cbarg^ed  in  the  said  indictment,  is  com- 

V.  Dienced  and  prosecuted  by  order  of  the  president  of  tlie  United 

Smith.         States.    And  the  deponent  farther  saith,  that  he  has  been  informed 

-  and  doth  verily  believe,  that  the  said  James  Madison  and  Robert 

Smith  are  prevented  from  attending  by  older,  or  interposition  of  the 

president  of  the  United  States.^ 

In  consequence  of  the  foregoing  statement,  the  defendant  has 
moved  the  court,  1.  To  postpone  the  trial.  2,  For  an  attachment 
against  those  absent  witnesses.  These  questions  have  been  ably 
and  elaborately  argued  by  the  counsel  on  both  sides.  They  are 
important  both  as  to  their  general  nature  and  as  to  their  imme- 
diate pressure  and  bearing  on  the  cause  now  at  issue ;  and  I  have. 
given  them  all  the  consideration  that  my  feeble  habit  of  body 
would  permit 

The  first  question  is,  whether  the  facts  stated  in  the  defendant^ 
affidavit  be  material,  or  ought  to  be  given  in  evideoce,  if  the  wit-' 
nesses  were  now  in  court,  apd  ready  to  testify  to  their  truth? 
Docs  the  affidavit  disclose  sufficient  matter  to  induce  the  court  to 
put  off  the  trial?  As  judges,  it  is  our  duty  to  administer  justice 
according  to  law.  V^'e  ought  to  have  no  will,  do  mind,  but  a  legal 
will  and  mind.  Tlie  law,  like  the  beneficent  author  of  our  exis- 
tence, is  DO  res^cter  of  persons ;  it  is  inflexible  and  even-banded, 
and  should  not  be  subservient  to  any  improper  considerations  or 
views.  This  ought  to  be  the  case  particularly  in  the  United 
States,  which  we  have  been  always  led  to  consider  as  a  govern- 
ment not  of  men,  but  of  laws,  of  which  the  constitution  is  the 
basis.  ' 

.  The  evidence  which  i^  offered  to  a  court  must  be  pertinent  to 
the  issue,  or  in  some  proper  manner  connected  with  it.  It  must 
relate  and  be  applied  to  the  particular  fact  or  charge  in  controver- 
sy, su  as  to  constitute  a  legal  ground  to  support,  or  a  legal  ground 
to  resist  the  prosecution.  Foi*  it  would  be  an  endless  task,  and 
crertte  inextrical^e  confusioo,  if  parties  were  suffered  to  give  in 
evidence  to  the  jury  whatever  self-love,  or  prejudice,  or  whim,  or 
a  wild  imagination  might  suggest.  This  is  an  idea  too  extravagant 
to  be  entertained  by  reflecting  and  candid  men ;  as  it  would,  if 
carried  into  practice,  quickly  prostrate  property,  civil  liberty,  and 
good  government.  Law  would  become  a  labyrinth— ^a  bottomless 
pit ;  and  courts  would  be  pei  verted  from  their  original  design,  and 
turned  Into  instruments  of  injustice  and  oppression.  A  line  must 
be  drawn — a  line  has  been  drawn  on  such  occasipns,  which  it  be- 
comes the  di^y  of  judges  to  pursue.  If  there  be  no  line,  any 
thing  and  every  thing  may  be  given  in  evidence.  Where  shall 
^e  st^p  ?  What  is  the  rule  which  we  find  to  be  laid  down  fop  our 
guidance.^  Th  <  evidence  must  be  pertinent  to  the  issue.  The 
witnesses  must  be  material.  If  the  evidence  be  not  pertinent,  nor 
the  witnesses  material,  the  court  ought  not  to  receive  either.  Let 
us  test  the  affidavit  oi  the  defendant  by  this  principle  or  rule. 
The  defendant  is  indicted  for  providing  the  means,  to  wit,  men  and 
money,  fur  a  militai-y  enterprizc  against  the  dominions  of  the  king 
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of  SpaiiH  witiii  whom  the  United  States  are  at  peace,  af^uet  the    IIEW-TOBK» 
form  of  a  statute  in  aach  case  made  and  prorided.    He  has  plead-  1806. 

ed  not  guilty ;  and  to  ennoe  his  innocence,  to  justify  his  infraction  \^^\,^^%^ 
of  the  act  of  coz^iresst  or  to  purge  his  guilt,  he  offers  endence  to  jhe  People 
prove,  that  this  military  enterprize  was  begun,  prepared*  and  set  on  v. 

foot  with  the  knowledge  and  approbation  of  the  execntire  depart-         Smith. 
meat  of  our  goyemment.    Sitting  here  in  our  judicial  capacities, 
we  should  listen  with  caution  to  a  suggestion  of  this  kind,  because 
the  president  of  the  United  States  is  bound  by  the  constitution  to 
•«  take  care  that  the  laws  be  faithfully  executed.^    These  are  the 
words  of  the  instrument;  and,  therefore  it  is  to  be  presumed,  that 
he  would  not  countenance  the  violation  of  any  statute ;  and  par- 
ticularly, if  such  Tiolation  consisted  in  expeditions  of  a  warlike 
nalure  against  friendly  powers.    The  law,  mdeed,  presumes  that 
ereiy  officer  faithfully  executes  bis  duties,  until  the  contrary  be 
prnved.  «And  besides  the  constitutional  provision  just  mentioned, 
the  7th  section  of  the  act  under  consideration  euressly  declares, 
that  it  shall  be  lawful  for  the  president  of  the  United  States,  or 
such  other  person  as  he  shall  have  empowered  for  that  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States, 
or  of  the  militia  thereof,  as  shell  be  judged  necessary  for  the  pur- 
pose of  preventing  the  carrying  on  of  any  such  expedition  or  en- 
terprize from  the  territories  of  the  United  States  against  the  terri- 
tories or  dominions  of  a  foreign  prince  or  state  with  whom  the 
United  States  are  at  peace.    3  SwifOs  Ed.  91,  92.     The  facts, 
bowerer,  which  are  disclosed  in  the  defendant's  affidavit,  we  must, 
IB  the  discussion  of  the  present  question,  take  to  be  true  in  the 
manner  therein  set  forth ;  and  the  objection  goes  to  the  invalidity, 
the  inoperative  virtue,  and  the  unavailing  nature  of  the  facts  tiiem- 
selves.     Are  the  contents  of  the  affidavit  pertinent,  are  they  mate- 
rial, are  they  relevant?    The  5th  section  of  the  statute,  on  which 
the  indictment  is  founded,  is  expressed  in  general,  unqualified 
tenns ;  it  contains  no  condition,  no  exception ;  it  vests  no  dispens- 
ing power  in  any  officer  or  person  whatever.     Thus  it  reeds : 
*'  And  be  it  further  enacted  and  declared,  that  if  any  person  shall, 
within  the  territory  or  jurisdiction  of  the  United  States,  begin  or 
set  on  foot,  or  provide^or  prepare  the  means  for  any  military  expedi- 
tion QT  enterprize  to  be  carried  on  from  thence  against  the  terri- 
tory or  dominion  of  any  foreign  prince  or  state,  with  whom  the 
United  States  are  at  peaee,  every  such  person,  so  offending,  shall, 
upon  conviction,  be  adjudged  guilty  of  a  high  misdemeanor,  and 
fiball  suffer  £ne  and  imprisonment  at  the  discretion  of  the  court,  in 
which  the  conviction  shall  be  had,  so  as  that  such  fine  sliall  not  ex- 
ceed three  thousand  dollars,  nor  the  term  of  imprisonment  be  more 
than  three  years.^ 

The  section  which  I  have  read  is  declaratory  of  the  law  of  na- 
tions ;  and,  besides,  every  species  of  private  and  unauthorized  hos- 
tihties  is  inconsistent  with  the  principles  of  the  social  compact,  and 
the  v^ry  nature,  scope  and  end  of  civil  government  The  statute, 
which  is  the  basis  of  the  present  indictment,  was  passed  the  otb  of 
June,  1794,  and  was  temporary;  but  congress  found  it  expedient, 
and,  perhaps,  necessary  to  continue  it  in  force,  without  limitation 
of  time,  which  was  done  on  the  24th  of  April,  1800.    This  5th  sec- 
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NEW-TORK)    tion,  which  prohibits  military  enterprizes  agfainst  nations  with  whicfa 

1806.  the  United  States  are  at  peace,  imparts  no  dispensing  power  to  the 

^^^^^^^.^^      president    Does  the  constitution  gire  it  ?  Far  from  it ;  for  it  ex- 

The  Peoole     P^'^^^J  directs,  that  he  shall  "  take  care  that  the  laws  be  faithfully 

y    ^       executed."    This  instrument,  which  measures  out  the  powers  and 

Smith.  defines  the  duties  of  the  president,  does  not  Test  in  ^im  any  authori* 

*  ty  to  set  on  foot  a  military  expedition  against  a  nation,  with  which 

""'"""""'"^  the  United  States  arc  at  peace.  And  if  a  prirate  individual,  even 
with  the  knowledge  and  approbation  of  this  high  and  pre-eminent 
officer  of  our  government,  should  set  on  foot  sncb  a  military  expe- 
dition, how  can  he  expect  to  be  exonerated  from  the  obligatioii  of 
the  law  ?  Who  holds  the  power  of  dispensation  ?-^True,  a  noUe 
proaequi  may  be  entered,  a  pardon  may  be  granted ;  but  these  pre- 
sume criminalty,  presume  guilt,  presume  amenability  to  judicial 
investigation  and  punishment;  which  are  very  different  from  a 
power  to  dispense  with  the  law.  Supposing  then  that  evAy*  sylla- 
ble of  the  affidavit  is  true,  of  what  avail  can  it  be  on  the  present 
occasion  ?  Of  what  use  or  benefit  can  it  be  to  the  defendant  in  a 
court  of  law  ?  Does  it  speak  by  way  of  justification  P  The  presi- 
dent of  the  United  States  cannot  controul  the  statute,  nor  dispense 
with  its  execution,  and  still  less  can  he  authorize  a  person  to  do 
what  the  law  forbids.  If  he  could,  it  would  render  the  execution 
of  the  laws  dependent  on  his  will  and  pleasure  ;  which  is  a  doctrine 
that  has  not  been  set  up,  and  will  not  meet  with  any  supporters  in 
our  government  In  this  particular,  the  law  is  paramount  "Who 
has  dominion  over  it?  None  but  the  legislature ;  and  even  they  are 
not  without  their  limitation  in  our  republic.  Will  it  be  pretended 
that  the  president  could  rightfully  grant  a  dispensation  and  license 
to  any  of  our  citizens  to  carry  on  a  war  against  a  nation  with  whom 
the  United  States  are  at  peace  ?  Ingenious  and  learned  counsel 
may  imagine,  and  put  a  number  of  cases  in  the  wide  field  of  con- 
jecture ;  but  we  are  to  take  facts  as  we  find  them,  and  to  argue 
from  the  existing  state  of  things  at  the  time.  If  we  were  at  war 
with  Spain,  there  is  an  end  to  the  indictment ;  but,  if  at  peace, 
what  individual  could  lawfully  make  war  or  carry  on  a  military  ex- 
pedition against  the  dominions  of  his  Catholic  Majestv  ?  The  in- 
dictment is  founded  on  a  state  of  peace,  and  such  state  is  presumed 
to  continue  until  the  contrary  appears.  A  state  of  war  is  not  set 
up  in  the  affidavit.  If,  then,  the  president  knew  and  approved  of 
the  military  expedition  set  forth  in  the  indictment  against  a  prince^ 
with  whom  we  are  at  peace,  it  would  ,oot  justify  the  defendant  in  a 
court  of  law,  nor  discharge  him  from  the  bincUng  force  of  the  act 
of  congress ;  because  the  president  does  not  possess  a  dispensing 
power.  Does  he  possess  the  power  of  making  war  ?  That  power 
IS  exclusively  vested  in  congress.  For,  by  the  tth  section  of  the 
1st  article  of  the  constitution,  it  is  ordained,  that  congress  shall  have 
power  to  declare  trar,  grant  letters  of  marque  and  reprisal,  naSe 
and  support  armies*  provide  and  maintain  a  navy,  and  to  provide 
for  calling  forth  the  militia  to  execute  the  laws  of  the  union,  sup- 
press insurrections,  and  repel  invasions.  And  we  accordingly  find,- 
that  congress  have  been  so  circumspect  and  provident  in  regard 
to  the  last  three  particulars,  that  they  have  from  time  to  time  vest- 
ed the  president  of  the  Unitad  States  with  ample  powers.    Then 
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by  the  act  of  the  28th  of  February,  1795,  3  Swia^s  Edition,  188.    MEW.YORKt 
it  is  made  lawful  for  the  presideut  to  call  forth  the  militia  to  repel .         igO^ 
inTasioQS,  supprest  insurrections,  and  execute  the  laws  of  the  union*      ^^r^^/^-^^^ 
Abstractedlj  from  this  constitutional  and  i^^  provision,  the  right     ij»     Peonle 
to  repel  invasions  arises  from  self-preservation  and  defence,  which  ^     ^ 

is  a  primary  law  of  nature,  and  constitutes  part  of  the  law  of  na-        Smith, 
lions.     It  therefore  becomes  the  duty  of  a  people,  and  particularly  .,_,,...^ 
of  the  executive  magistrate,  who  is  at  their  head,  and  commander-  " 
in- chief  of  the  forces  by  sea  and  land,  to  repel  an  invading  foe. 
Bat  to  repel  aggressions  and  invasions  is  one  thing,  and  to  commit 
them  against  a  friendly  power  is  another.    It  is  obvious,  that  if  the 
United  Stares  were  at  war  with  Spain  at  the  time  that  the  defend- 
ant is  charged  with  the  offence  in  the  indictment,  then  he  does  not 
come  withm  the  purview  of  the  statute,  which  makes  the  basis  of 
the  offence  to  consist  in  beginning  or  preparing  the  means  to  canr 
OB  a  military  expedition  or  enterprize  against  a  nation  with  whicn 
the  United  States  are  at  peace.    If,  indeed,  a  foieign  nation  should 
invade  the  territories  of  the  United  States,  it  would,  I  apprehend, 
be  not  only  lawful  for  the  president  to  resist  such  invasion,  but  also 
to  carry  hostilities  into  the  enemy  ^  own  country ;  and  for  this  plain 
reason,  that  a  state  of  complete  and  absolute  war  actually  exists 
between  the  two  nations.     In  the  case  of  invasive  hostilities,  there 
cannot  be  war  on  the  one  side,  and  peace  on  the  other.    What  I  in 
the  storm  of  battle,  and,  perhaps,  m  the  full  tide  of  victory,  must 
we  stop  short  at  the  boundary  between  the  two  nations  and  give 
over  the  conflict  and  pursuit  ?  Will  it  be  an  offence  to  pass  the  line 
of  partition,  and  smite  the    invading  foe  on   his   own  ground? 
No ;  snrely  no.    To  do  so  would  be  a  duty,  and  cannot  be  pervert- 
ed into  a  crime*    There  is  a  manifest  distinction  between  our  go- 
ing to  war  with  a  nation  at  peace,  and  a  war  being  made  against 
us  by  an  actual  invasion,  or  a  formal  declaration.    In  the  former 
case,  it  is  the  exclusive  province  of  congress  to  change  a  state  of 
peace  into  a  state  of  war.    A  nation,  however,  may  be  in  such  a 
sitnation  as  to  render  it  more  prudent  to  submit  to  certain  acts  of  a 
hostile  nature,  and  to  trust  to  n^^tiation  for  redresSf  than  to  make 
an  immediate  appeal  to  arms.    Various  considerations  may  induce 
to  a  measure  of  this  kind ;  such  as  motives  of  policy,  calculations 
of  interest,  the  nature  of  the  injurv  and  provocation)  the  relative 
resources,  means  and  strength  of  the  two  nations,  &c.  and,  there- 
fijre.  the  oigan  entrusted  with  the  power  to  declare  war,  should 
first  decide  whether  it  is  expedient  to  go  to  war,  or  to  continue  in 
peace ;  and  until  such  decision  be  made,  no  individual  ought  to 
assume  an  hostile  attitude ;  and  to  pronounce,  contrary  to  the  con- 
stitutional will,  that  the  nation  is  at  war,  and  that  he  will  shape  his 
conduct  and  act  according  to  such  a  state  of  things.     This  con- 
duct is  clearly  indefensible,  and  may  involve  the  nation,  of  which 
he  is  a  member,  in  all  the  calamities  of  a  long  and  expensive 
war,    It  is  a   matter  wortby'of  notice  on  the  present  occasion, 
that  when  the  offence  laid  in    the  indictment  is  stated  to  have 
been  committed,  congress  were  in  session ;  and  if,  in  their  esti- 
mation, war  measures  were  prudent  or  necessary  to  be  adopted, 
they  would,  no  doubt,  have  expressed  their  sentiments  oA  the  sub- 
ject, either  by  a  public  declaration  of  their  will,  or  by  authoriziDg 


176 


flSPORTS  OF  CRIMINAL  LAW  CASES. 


The  People 

▼. 
Smith. 
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NfiW-TORK,    tiie  execntire  authority  to  proceed  hostilely  against  the  king'  of 
1806.  Spain.     But  nothing  of  this  kind  has  been  done,  or  at  least  appears 

to  have  been  done.  Congress  does  nut  choose  to  go  to  war ;  and 
where  is  the  individual  among  us,  who  could  legally  do  so  without 
their  permission  ?  Whoever  violates  the  law  becomes  liable  to  its 
penalties  ;  nor  can  the  observance  of  the  law  be  dispensed  with, 
unless  it  contains  a  clause  authorizing  certain  persons  to  dispense 
with  it  under  specified  circumstances,  or  whenever  they  may  think 
it  expedient.  In  the  present  case,  if  war  had  occurred  between 
the  United  States  and  Spain  at  the  time  the  facts  stated  in  the  in- 
dictment were  committed,  they  would  not  amount  to  an  offence 
within  the  statute,  which  relates  to  a  time  of  tranquillity  and  peace. 
The  defendant  and  his  case  would  have  been  out  of  the  statute. 
War  is  not  pretended  ;  and  the  law  under  consideration  is  absolute, 
requires  universal  obedience,  and  does  not  vest  any  officer  with  a 
dispensing  power,  or  the  eittraordinary  privlleg^e  of  authorizing  a 
person  to  do  what  it  expressly  prohibits.  It  appearing  then  that 
the  testimony  of  Mr.  Madison,  Mr.  Smith,  Mr.  Wagner  and  Mr. 
Thornton,  as  stated  in  the  defendants  affidavit,  is  not  pertinent  to 
the  imue,  nor  material  by  way  of  justification  for  defence  against  the 
facts  charged  in  the  indictment,  their  absence  cannot  operate  as  a 
legal  excuse  to  put  off  the  trial. 

But  it  has  been  contended,  that  if  the  testimony  offered  should 
not  amount  to  a  justification,  it  will  to  a  mitigation  of  the  punish- 
ment, and  ought  to  pass  to  the  jury  for  the  sake  of  reaching  the 
ears  of  the  judges.  I  take  this  to  be  incorrect  in  principle,  so  far 
as  it  regards  cnminal  prosecutions.  Why  suffer  evidence  to  go  to 
the  jury,  that  is  not  pertinent  to  the  issue ;  that  will  not  justify  the 
defendant,  nor  prove  his  innocence,  nor  purge  his  guilt  ?  Is  it  that 
the  court  may  instruct  the  jury  that  they  must  not  regard  such 
evidence,  because  it  is  irrelevant.^  This  would  be  a  work  of  supe- 
rerogation and  inutility.  Nor  is  this  all ;  the  evidence  may  warp 
their  opinion,  may  mislead  their  judgment,  and  induce  them  to  find 
an  erroneous  verdict  If  they  acquit  in  consequence  of  this  im- 
proper testimony,  would  a  new  trial  be  granted  ?  Evidence,  which 
operates  merely  in  mitigation  of  the  punishment,  is  fit  for  the  court 
only*  If  the  defendant  be  convicted,  then  the  question  of  mitiga- 
tion arises,  and  will  come  properly  before  the  judges.  1  have  al- 
ways taken  the  distinction  to  be  between  criminal  and  civil  cases. 
On  an  indictment  for  a  misdemeanor,  where  the  punishment  is  dis- 
cretionary, the  jury  are  to  determine  whether  the  defendant  be 
guilty  or  not  of  the  charge  exhibited  against  him  ;  and  it  is  the  pe- 
culiar and  exclusive  province  of  the  court  to  ascertain  the  punish- 
ment. The  jury  have  no  voice  in  fixing  the  punishment ;  and 
why  should  they  hear  evidence  respecting  it  ?  In  civil  prosecutions, 
instituted  to  recover  damages,  as  in  an  action  for  assault  and  bat- 
tery, false  imprisonment*  evidencein  ntitigation  should  be  addressed 
to  the  jury,  because  they  are  the  legal  constituted  assessors  of  the 
quantum  of  damages.  It  is  of  the  utmost  importance  to  the  due 
administration  of  justice,  that  the  boundary  between  the  province 
of  the  judges  and  th^  province  of  the  jury,  which  is  accurately 
marked  by  the  law,  should  be  inviolably  preserved ;  it  ought  not 
to  be  broken  in  upon,  ai  it  would  lead  to  confusion,  and  render  our 
civil  rights  precarious. 


REPORTS  OF  CRIMINAL  LAW  CASES.  177 

The  case  of  Ang^lesea,  9  State  Triab ,  335.  bas  been  cited  to  prore,   NEW-TORK« 
fiiat  the  yindictive  temper  and  conduct  of  Ang;le«ea,  a  day  or  tm>  1806. 

preceding  the  assault*  were  given  in  evidence,  though  strongly  re-      s.^^'v*^/ 
listed  by  his  counsel.    This  may  have  been  proper  in  two  points  of     j^^  People 
Tiew.     1 .  Because,  according  to  the  practice  of  Westminster- Hall,  v. 

matter  in  aggravation,  previously  to  the  commission  of  the  offence         Smith, 
and  conviction  of  the  offender,  are  not  usually  laid  before  the  court  ' 

after  conviction,  in  order  to  increase  the  punishment.  This  is  a 
hamane  practice,  and  in  favour  of  the  ofiender.  I  say  usually,  be- 
cause there  may  be  some  exceptions,  or  some  anomalous  cases  to 
tiie  contrary.  2.  Because  the  previous  conduct,  and  malicious 
spirit  of  Anglesea  naturally  led  to  the  assault,  were  connected  with 
it,  and  constituted  one  offence.  It  is  usual  to  relate  the  circum- 
stances attending  the  fact,  wAch  form  no  inconsiderable  ing^'edient 
in  the  transaction,  and  are  perfectly  consistent  with  the  nature  of 
the  case,  and  the  issue. — What  is  it,  but  to  set  forth  the  special  man- 
ner of  the  fact  or  offence  ?  In  the  case  cited,  it  was  the  same  per- 
son, it  was  the  same  o&nce.  This  case,  therefore,  is  not  applicable 
to  the  present,  and  cannot  be  assimilated  to  it      ,  ^ 

Several  passages  were  read  in M^N ally's  evidence,  which  went  to 
show  in  what  case  the  character  of  the  prisoner  may  be  given  in  evi- 
dence on  his  trial.  Great  relaxation  of  the  old  rule  has  of  late  years 
obtained,  at  least  in  the  Irish  courts  of  judicature ;  for  in  a  certain 
class  of  cases,  the  character  of  ttte  defendant,  when  it  bears  on  the 
issue,  and  goes  to  show  the  improbability  of  his  having  committed 
thie  fact  laid  in  the  indictment,  is  permitted  to  be  given  in  evidence; 
as  on  indictments  for  seditious  libels,  for  riots  and  assaults,  for 
forgeries,  &c.  Let  us  hear  the  opinions  of  Lord  Carlton,  Lord 
Kil warden,  Baron  Smith,  and  Lord  Kenyon,  1  M'Nally's  evidence, 
321,  322,323. 

In  The  King  r.  John  Brown,  commission  of  oyer  and  termineir, 
Dublin,  December,  1798.  Before  Lords  Kil  warden  and  Carlton, 
chief  justices  The  prisoner  was  indicted,  at  common  law,  for 
uttering  a  forged  instrument,  purporting  to  be  a  promissory  note 
for  money  ef  Sir  Thomas  Lighten  k  Co. — ^Hie  prisoner  offered  evi-  ^ 
dence  of  character ;  which  was  objected  to  on  the  old  rule,  that 
evidence  of  character  was  only  admissible  in  favorem  vikc,  on  capi- 
tal charges,  but  the  indictment  here  was  not  capital,  but  merely  a 
misdemeanor.  **•  Lord  Carlton,  C.  J.  Com.  P.  said,  he  had  con- 
rersed  with  many  of  the  judges  on  the  subjeet  now  before  the  court, 
who  thought,  as  he  did,  that  in  cases  where  character  was  put  in 
issue,  evidence  of  such  a  nature  might  be  very  material :  for  exam- 
ple,* suppose  a  man  of  very  great  propeity  was  indicted  for  perjury, 
when  tiic  object  to  be  obtained  by  the  peijury  was  a  mere  trifle, 
for  mataoce  a  shilling ;  or  suppose  a  man  to  be  charged  witli  a  riot 
or  assault,  who  was  known  to  be  of  a  peaceable  and  quiet  disposi- 
tion ;  evidence  of  character  in  such  cases,  directly  encountering  the 
nature  of  the  charge  in  the  indictment,  must  be  of  the^last  impor- 
tauce.  His  Lordship  then  cited  TheKing  v.  Robert  Carr,  Guild- 
hall,  London,  32  Car.  2.  on  an  information  for  a  libel  against  th« 
government.  Sir  William  fecroggs,  who  was  the  judge,  and  who 
was  not  hkely  to  grant  a  prisoner,  in  such  a  case,  any  privilege 
that  be  was  not  entitled  to,  admitted  the  defendant  to  give  evidence 
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NEW-YORKy  of  bis  character  and  deportment     Lord  Chief  Jintioe  HoU,  his 

1806.  Lordship  observed,  also  admitted  this  species  of  evidence  ;  and  all 

>^r>/-«^/      the  judges  in  Ireland,  upon  the  late  circuits,  uniformly  received 

The  People      evidence  of  loyalty  in  cases  where  the  charge  was  of  a  seditious 

y.  nature,  though  amounting  only  in  point  of  law  to  a  misdemeauor. 

Soiith.  "  Lord  Kil warden,  C-  J.  Ban.  Reg.  agreed  with' Lord  Carltoa« 

___^^_^_.,.^^_   and  observed,  that  the  reason  generally  assigned  for  the  admission 

~-  *  of  such  evidence  in  capital  cases,  and  in  capital  cases  only,    was 

altogether  unsatisfactory  to  his  mind.    It  was  said  to  be  mjavarem 

vUtB ;  but  he  had  no  conception,  according  to  the  principle  of  sound 

sense  and  right  reason,  that  character  could  be  evidence  in  a  case 

affecting  the  life  of  a  man,  and  yet  not  evidence  in  a  case  affecting 

bis  freedom,  his  property,  and  his  reputation. 

« In  The  King  v.  Crawley,  commission  of  oyer  and  terminer, 
Dublin,  February,  1802.  W.  Smith,  B.  in  his  charge  to  the  jury, 
adverted  to  the  evidence  of  good  character,  which  had  been  given 
for  the  prisoner.  Character,  he  said,  is  of  great  weight  in  every 
case,  and  requires  particular  attention  when  the  charge  is  grounded 
on  circumstantial  evidence  ;  for  it  then  creates  a  greater  degree  of 
doubt  than  where  Ibe  prosecution  is  supported  by  direct  evidesoe* 
In  the  former  case,  evidence  of  character  ought  to  be  particularly 
attended  to,  because  the  jury  is  more  or  less  embarrassed,  and  called 
upon  to  weigh  the  case  with  more  scruple  and  doubt,  from  the  very 
nature  of  the  testimony. 

^*  Lord  Kenyon^s  sentiment,  though  promulgated  in  a  capital 
charge  of  the  first  magnitude,  may  be  well  applied  to  all  cases, 
^  where  the  character  of  the  defendant  comes  in  issue.  An  affec- 
tionate and  warm  evidence  of  character,  when  collected  together, 
should  make  a  strong  impression  in  favour  of  a  prisoner,  and  when 
those  who  give  such  character  in  evidence  are  entitled  to  credit, 
their  testimony  should  have  great  weight  with  the  jury." 

The  reason  assigned  by  the  Irish  judges,  in  favour  of  giving  cha- 
racter in  evidence  on  indictments  for  misdemeanors,  when  it  bears 
on  the  issue,  possesses  great  weight,  and  perhaps,  irrefragable.  I 
feel  no  disposition  to  controvert  them,  nor  is  it  necessary^  do  so  on 
the  present  occasion.  Character  had,  in  the  cases  cited,  an  imme- 
diate and  powerful  bearing  on  the  facts  in  issue,  and  did  not  go 
merely  in  mitigation  of  the  punishment. 

'*  Downe,  J.  (1  M'Nally,  320.)  admitted  the  prisoner  to  give  evi- 
dence of  character,  as  a  fraud  was  charged,  and  the  punishment 
was  not  certain,  but  discretionary."  The  first  reason  given  by 
Judge  Downe  is  solid,  because  character  bears  on  the  point  of 
fraud ;  but  tlie  sound  reason  I  do  not  consider  in  the  same  light, 
for  it  appears  to  mc  to  be  unsound  and  incompatible  with  legal 
principles. 

The  suggestion,  that  the  evidence  should  be  permitted  to  pass  to 

the  jury,  that  they  may  determine  whether  tlie  offender  ought  to 

be  recommended  for  mercy,  is  utterly  destitute  of  foundation.    It 

does  not  merit  a  serious  thought.    The  jurors  are  to  hear  such  evi- 

,  dence  as  the  court  think  pertinent  and  material,  and  nothing  more. 

But  if  matters,  which  may  induce  the  jury  to  recommend  the  offender 
to  the  pardoning  power,  should  be  received  in  evidence,  I  do  not 
know  where  we  are  to  stop,  or  how  to  draw  a  line  between  the  ad- 
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nussion  and  non-adinission  of  testimony.    We  sbould  be  without   N£W-TOBK| 
land  marks ;  and  afloat  oo  the  ocean  without  any  compass  to  direct         1806. 
oar  course.  \^r>>/^KB/ 

S.  Hie  attachment    On  this  subject  the  judg^  disagree,  or,  as     j^^  People 
the  statute  expresses  it,  their  opinions  are  opposed.    When  this  hap-  y    ^ 

pen^p  the  judges  do  not  assign  any  reason  in  favour  of  their  re-         Smith. 
spectiire  opinions,  but  merely  state  the  point  of  disagreement,  that     . 
either  party  may  carry  it  to  the  supreme  court  for  ultimate  deci- 
BioD,  according  to  the  6th  section  of  the  act  to  amend  the  judicial 
sjatem  of  the  United  States,  passed  the  29th  of  April,  1802. 

One  of  the  judges  is  of  opinion,  that  the  absent  witnesses  should 
he  laid  under  a  rule  to  show  cause,  why  an  attachment  should  not 
he  issued  against  them.  The  other  judge  is  of  opinion,  that  neither 
an  attachment  in  &e  first  instance,  nor  a  rule  to  show  cause  ought 
to  be  granted. 

fmmediately  after  the  opinion  of  the  court  had  been  giren,  San- 
ford  moved  to  bring  on  the  trial. 

Hoffman  requested  permission  for  the  counsel  of  the  defendant  to 
confer  a  few  minutes  together. 

Morion  requested  a  few  days*  delay,  or  to  the  next  term ;  he  did 
it  with  great  deference  to  the  court,  and  should  suljmit  with  silent 
respect  to  their  decision.  The  ground  on  which  this  question  had 
heen  aigued  b^  the  gentlemen  with  whom  he  was  joined,  had  great 
force  on  his  n^md,  and  he  hoped  the  court  would  admit  of  a  short 
delay.    He  farther  requested  that  Mr.  Smith's  affidavit  might  be 

Palerton^  J.  The  court  hare  considered  this  point  also,  and  de- 
termined that  the  trial  should  proceed.  His  own  infirm  state  of 
health  had  for  a  moment  inclined  him  to  agree  to  a  few  days*  delay, 
with  Che  hope  that  he  might  then  be  able  to  sit  on  the  tnal ;  but  he 
was  convinced  that  he  slurald  not  in  Uiat  time  be  sufficiently  reco- 
vered. He  therefore  relinquished  the  idea  of  delay  on  his  own  ac- 
eount ;  and  he  did  not  perceive  any  benefit  which  could  result  to 
the  defendant  by  g^ranting  the  application. 

Judge  PaUtion  then  left  the  bench. 
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NEW-YORK,  DECEMBER  TERM,  1821. 

The  People 

V.  V  Perjury. 

James  Robertson. 

RiKER,  Recorder. 

The  defendant  in  this  case  has  been  convicted  of  per- 
jury. He  made  an  affidavit  in  the  Police  Office,  on  the 
23d  of  July  last,  before  Henry  Abell,  One  of  the  Police 
Magistrates,  in  which  he  charged  one  Isaac  Bishop  with 
having  stolen  fourteen  sacks  or  bales  of  wool,  of  the 
value  of  one  thousand  dollars.  It  is  now  moved  to  ar« 
rest  the  judgment  on  two  grounds  : 

1st.  Because  the  deposition  is  not  in  due  form  of  law* 

2d.  Because  the  indictment  is  defective. 

The  first  objection  to  the  deposition  is,  that  the  de^* 
fendant  has  been  made  to  sjrear  to  a  conclusion  of  law^ 
and  not  to  mere  facts.  The  counsel  for  the  accused 
<  say,  that  such  a  general  oath  is  not  conformable  to  law ; 
that  the  magistrate  ought  to  take  the  facts  only  from  the 
witness,  and  then  determine,  whether  in  judgment  of 
law,  those  facts,  so  sworn  to,  constitute  a  felony  or  not ; 
that  to  require  a  witness  to  draw  the  conclusion  of  law, 
is  wrong ;  that  it  goes  beyond  the  power  of  the  magis- 
trate, and  vitiates  the  oath. 

To  enforce  this  objection,  the  counsel  have  uigedi 
that  if  it  be  referred  to  a  prosecutor  to  determine 
whether  a  person  be  guilty  or  not  of  a  particular  crime, 
the  bulk  of  mankind  will  fall  into  mistakes,  and  svescr 
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filsdy.    Many  persons,  it  is  urged,  would  sappose,  that  NEW-YOBK, 
to  steal  fruit  from  trees — grapes  from  vines— corn  grow-     v^-v-^ 
iDg  in  the  fields-— lead  or  other  fastenings  from  houses —    The  People 
potatoes  or  other  vegetables  growing  in  the  ground,    Robertson. 
would  amount  to  larceny ;  and  if  required  to  swear  to  ^ 

a  conclusion  of  law,  upon  such  a  state  of  facts,  would 
swear  that  such  an  oifence  constituted  a  felony.  Where- 
as, every  lawyer  knows  it  to  be  a  trespass  only,  (4  th 
Blac*  23S.) — To  steal  dogs  of  anj  description,  is  no 
larceny.    (4th  Blac.  234.  1  Hale,  511.)    Yet  many 
would  not  hesitate  to  swear  that  a  person  who  stole  a 
dog  was  guilty  of  larceny.    Thej  would  be  surprised 
to  be  told,  that  to  steala  goose,  a  duck,  or  a  chicken,  is 
a  felony ;  and  that  to  steal  a  very  valuable  dog  is  no  fe- 
lony, but  a  mere  civil  injury.     Yet  so  is  the  law.  \ 

Hence  it  has  been  urged,  with  great  force,  that  to 
made  a  witness  swear  to  a  conclusion  of  law,  is  calcu- 
lated to  entrap  an  honest  man,  and  lead  him  to  swear  to 
a  Halsehood,  and  consequently  that  such  an  oath  is  il- 
l^L 

There  is  no  doubt  that  to  constitute  the  crime  of  per- 
jury, the  oath  must  be  a  lawful  oath  ;  that  is,  such  an 
oath  as  the  magistrate  is  authorized  by  law  to  adminis- 
t^  to  a  witness.  If  therefore  justice  Abell  was  not  au- 
thorized to  administer  to  the  defendant  the  oath  upon 
which  the  perjury  has  been  assigned,  the  conviction 
cannot  be  supported. 

By  the  statute  of  our  state,  organizing  the  police  of 
our  city,  the  magistrates  of  the  police  are  denominated 
special  justices,  ^'  for  preserving  the  peace  in  the  city  of 
New- York,  and  shall,  within  the  said  city,  execute  the 
Uke  authorities,  which  are  by  law  vested  in  justices,  as 
conservators  of  the  peace.''    (Rev*  Laws,  3M.) 
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NEW-TOBK,      Br  the  second  secti<Hi  of  die  act,  entitled  <^an  act 

1824 

^^^^^^     declaring  the  pwoers  and  daties  of  the  jaatices  of.  the 
Tbe  People    peace,  (2  Rev.  Laws,  507.)  jostices  of  the  peace  are 
BobertMo.     cloathed  widi  power  to  examine  and  commit  persons 
■  ■  "■  .  charged  with  felony,  and  to  take  the  information  of  wit- 

nesses and  reduce  the  same  to  writing,  and  bind  over 
such  witnesses  to  appear  and  prosecute.  And  Lord  Hale, 
1  Tol.  H.  P.  C.  109.  says,  expressly,  that  a  justice  of 
the  peace  before  he  issues  a  warrant  to  arrest  a  person 
charged  with  a  felony,  should  examine,  tipoii  aath,  the 
party  requiring  the  warrant*  The  counsel  for  the  de- 
fendant  do  not,  in  fact,  dispute  the  right  of  the  magis- 
trate to  administer  an  oath  in  a  case  of  felony.  It  is 
only  to  the  form  of  the  oath  to  which  they  object.  (2  H* 
P.  C.  119.) 

Notwithstanding  tbe  objection  to  the  form  of  the  affi« 
davit,  it  is  to  be  observed,  that  it  has  been  in  general 
use  both  here  and  in  Great  Britain,  for  a  great  length  of 
time.  Chitty,  in  his  precedents,  yoL  4.  p.  1 — 6.  gives 
a  number  of  depositions,  in  substance  the  same  as  that 
taken  by  the  present  defendant.  Lord  Hale,  who  wrote 
his  Pleas  of  the  Crown  upwards  of  150  years  ago,  says, 
(vol.  1.  p.  531.)  that  the  party  applying  for  a  warrant 
against  a  felon  may  swear  ^^  that  he  doth  tuspectj  of 
Kvow,  J.  iS.  to  be  the  felon  f^^  and  ^^  if  the  charge  of  Ifae 
'  felony  hepontive  and  express,^'  then  the  witness  must 
be  bound  in  a  recognizance  to  prosecute,  before  the 
warrant  issues.  Whether,  therefore,  we  regard  the 
'  long  and  continued  use  of  the  present  form  of  deposi- 
tions, or  tbe  precedents  cited  in  Chitty,  or  the  authority 
of  Lord  Hale,  ttie  objection  raised  to  tlie  affidavit,  that 
the  defendant  has  been  made  to  swear  to  a  conclusion  of 
law,  must  be  orer-ruled. 
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Nor  18  there  the  hardship  that  has  been  complained  NEW-YORl^ 
qL     If  a  man  should  swear,  through  a  mistake,  that  A» 
waa  guiltj  of  a  fetony,  it  would  be  no  perjury,  because 
to  be  guilty  of  perjury,  he  must  swear  willingly  and 
lon^nnaglfi  to  a  falsehood. 

Id  ttie  present  case,  the  defendant  swears  also  ^\  that 
be  has  cause  to  suspect  and  does  suspect,'^  that  the 
wool  was  stolen  by  Bishop.    The  indictment  alleges 
flut  he  had  not  cause  to  suspect,  and  did  not  suspect 
iliat  the  wool  was  stolen  by  ^shop.    The  jury  have 
pronounced  the  charge  in  the  indictment  to  be  true. 
Whatever  doubts   may  have  once  existed,  it  is  now 
deariy  settled  that  a  man  may  be  ^  convicted  of  perju- 
ry in  swearing  that  he  believes  a  fatt  to  be  true  which 
he  knows  to  be  false."    (3  Russ.  17il3,  1754.)    On  this 
ground  also  the  conviction  of  the  defendant  is  regular, 
and  supported  by  adjudged  cases. 

The  court  would  here  mention,  fliat  it  is  a  common 
error  into  which  many  persons,  and  even  magistrates 
have  run«-4hat  a  person  has  a  right  to  demand  a  war- 
rant against  another  if  he  will  swear  positively.  The 
law  is  not  so — The  magistrate  has  a  right  to  inquire  into 
all  the  circumstances,  and  to  satisfy  himself.  (3  Hawk. 
4,  6,  and  6.  and  note  [5]  3  Hawk,  180.  section  18.) 
All  that  he  has  to  take  care  of,  is  to  act  with  integrity 
and  good  motives. 

The  second  exception  to  the  deposition  is,  that  the 
theft  is  not  charged  to  be  done  ^' feloniously .^^ 

There  is  no  doubt  that  according  to  the  usual  and 
legal  forms,  the  affidavit  ought  to  have  chained  the 
stealing  to  have  been  done  feloniously.  The  error  hap- 
pened by  using  an  old  blank  form  which  was  in  the  po- 
lice office.    It  is  true,  that  the  word  stealing  is  generally 


184 


B.EPOETS  OF  CRIVIVAL  LAW  CASS8. 


The  People 

V. 

Robertson. 


KEW-YORK,  understood  to  me&n  a  felonioas  stealing ; — ^but  it  doea 
cot  ex  vi  termini,  convey  the  charge  of  felony,—- because 
it  is  clear,  from  the  authorities  already  referred  to,  that 
a  person  may  stecU  a  dog,  and  other  animals  kept  for 
pleasure,  grain  growing  in  the  field,  affixtures  to  houses 
and  the  like,  and  yet  not  be  guilty  of  a  felony. 

Great  stress  has  been  laid  upon  this  objection  by  the 
counsel  for  the  defendant*  They  have  cited  several 
authorities^  and  rely  with  confidence  on  the  omission  of 
that  important  charge  in  the  affidavit,  that  is,  that  the 
act  was  done  feloniously  m 

If  the  counsel  for  the  defendant  could  have  shown 
that  the  same  strictness  was  required  in  an  affidavit, 
charging  a  person  with  a  crime,  as  is  necessary  in  an  in- 
dictment, then,  undoubtedly  this  objection  must  have 
prevailed.  In  an  indictment  whether  the  act  done,  be 
a  felony  at  common  law,  or  be  made  so  by  statute,* in 
either  case  the  indictment  must  charge  the  act  to  be 
done  feloniously.  The  precedents  for  stealing  choses 
in  action,  and  for  forgery,  which  were  not  felonies  at 
common  law,  are  in  consent  with  this  rule. 

It  is,  however,  very  clear,  that  commitments  for  fe- 
lony are  good,  without  stating  the  act  to  be  done  *'  fe- 
loniously"— (Rex  V.  Judd,  2  Term,  255. ;  3  Hawk. 
237.  note  6.)  A  commitment  is  good  without  stating 
that  the  parfy  is  charged  upon  oath — (3  Hawk.  237.) 
And  in  the  case  of  Van  Steenburgh  v.  KortK»(iO  John. 
169)  the  Supreme  Court  says,  ^'that  the  better  opinion 
seems  to  be,  that  perjury  may  be  assigned  in  an  etro- 
nevus  oath.'' — Judge  Sp*encer  dissenting  from  the  opi- 
nion of  the  Court. 

As  there  is,  however,  some  doubt  upon  this  part  of 
file  case,  and  it  may  not  be  absolutely  necessary  to 
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decide  upon  th^  ol^cction,  the^ourt  will  proceed  to  no-  ^*^^^» 
tice  the  several  exceptions  which  have  I^een  taken  to     ^^^^,^i^/ 
ttie  indictment;  '    The  Peop!# 

Before  I  do  this,  let  me  premise,  that  the  strictness     Bobertioii. 
which  is  observed  bj  the  coartSi  in  criminal  proceed*  • 

inglSy  and  which  is  sonfetiin^s  coniplained  of,  is  onlj  in 
obedience  to  the  positive  injunctions  of  the  legislature. 
Tbej  have  expressed  themselves  too  plainly  to  he  mis- 
understood*  They  have  enjoined  it  upon  ttieir  criminal 
courts  to  adhere  to  all  the  strictness  of  the  common 
law ;  as  if  they  meant  to  mark  their  opinion,  that  no 
relaxation  in  criminal  proceedings  could  take  place,  ex- 
cept by  positive  law,  they  have  themselves  made  o^f 
exception ;  they  have  declared  that  the  words  ^^with 
ibrce  and  arms,^'  or  any  such  words,  shall  not,  of  nor 
cessity,  be  put  in  any  indictment^  (1  Rev.  L*  497.) 
This  relaxation  the  legislature  have  made !  and  thej 
have  made  po  other.  In  the  act  concerning  amend- 
ments and.  jeofails  (1  Rev.  L.  133«)  it  is  expressly  de* 
dared,  that  the  provisions  of  that  law  shall  not  extend 
to  ''any  indictment  or  presentment  of  felony,  murder, 
treason,  or  other  matter*^^  It  is  plain  that  no  intend- 
ment can  be  made,  nor  any  defect  supplied^  except 
iriiat  ntight  be  done  at  common  law.  (4  Hawk*  ch«  25. 
T.  97.  p.  69.) 

The  first  exception  to  the  indictment  is,  that  there  is 
9,  variance  in  the  style  and  description  of  the  magistrate. 
The  act  designates  him  "  a  special  justice  for  preserv- 
ing the  peace  in  the  city  of  New  York ;"  and  the  in* 
dictment  describes  him  ^^one  of  the  special  jmiiceg^^  &c» 

The  second  exception  is  for  a  variance  in  the  des- 
cription of  the  <^ce  in  which  the  oath  was  taken.  The 
act  denominates  it  '^  the  police  office  in  the  city  of  New* 

Vol.  hi.  24 
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NEWTOBK,    York/'   (^Rev.  L.  350,  sect  22.)    The  iBdtctment 

1824.  . 

s^^^s/.-^^     calk  it  "  the  office  of  the  police  justices  in  the  City  Hall 
The  People     of  the  city  of  New- York,  in  the  6th  ward  of  the  said 

RobertiBon.      city."  ,    - 

"""""'"""■*  The  law  which  governs  these  two  objections  has  been 
fully  considered  in  the  case  of  Lewis  v.  Few,  5  John. 
1—37. 

Mr.  Justice  Thompson  recognises  as  law  the  deci- 
sion in  the  case  of  the  King  v.  May,  1  Leach,  237. — 
that  was  a  case  of  perjury,  where  in  reciting  an  indict- 
ment,  the  word  despaired  was  wholly  omitted*  Yet  die 
objection  of  variance  wsis  overrated.  So  in  the  King 
\  Lookup,  (1  Term,  240,)  which  was  also  a  case  of 
perjury  where  the  indictment  alleged  the  bill  in  Chan- 
eery  to  be  directed  "  to  Robert  Lord  Henley,"  where- 
as it  was  directed  "  to  Sir  Robert  Henley,  Knight ;"  and 
yet  the  objection  was  overruled.  And  Justice  Thomp- 
son concludes  by  saying,  that  you  must  look  at  the  con- 
text in  order  to  judge  of  the  materiality  of  the  variance. 
In  the  case  before  them,  the  court  held  ihat  U*  States 
might  be  read  {or  United  Slates^  Under  these  deci- 
sions, this  court  is  of  opinion  that  the  two  objections 
taken  to  the  indictmeift,  on  the  ground  of  variance^ 
must  be  overruled. 

Third  exception. — It  is  objected  to  the  indictment, 
that  it  does  not  allege  a  charge  of  felony^  or  any  judicial 
proceeding  pending,  y/vhichj  it  is  urged,  is  necessary  in 
order  to  give  the  magistrate  jurisdiction. 

_  « 

There  is  no  doubt,  that  to  constitute  the  crime  of 
perjury,  the  oath  must  not  only  be  a  lawful  oath,  but  it 
must  be  taken  in  the  due  course  of  justice,  and  by  a 
court  or  magistrate  having  competent  jurisdiction. 

The  answer^  however,  to  this  objection  was  satisfac- 
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tofily  given  by  the  learned  couiweK  associated  with  tbe. 
district  attorney.  He  shewed  that  the  pr^edent  in 
Arch.  p.  313,  a  book  relied  on  by  the  coiinsel  for  the 
defendant,  sustained  the  present  form  of  indictment. 
So  does  the  precedent  in  Crown  Cir,  Ass.  p.  213.  In 
1st  Term,  70,  (the  King  v^  Aylet,)  Lord  Mansfield  says, 
^'His  own  oath  was  the  complaint."  So.  here — his 
own  oath  loas  th€  charge  offelong.  It  was  itself  the 
judicial  proceeding,  and  under  the  rule  laid  down  by 
Lord  Mansfield,  nothing  more  than  his  own  oath  was 
necessary  to  be  set  out  in  the  indictment* 

This  point  was  decided  more  than  twenty  years  ag^ 
in  the  Supreme  Court  of  Pennsylvania,  in  the  case  of 
the  Commonwealth  v«  Robert  Newale,  Esq.  (3  Yeates, 
407»)  One  of  the  exceptions  taken  was  as  follows : — 
"  That  the  affidavit,  on  which  the  perjury  is  assigned,  is 
stated  to  be  on  an  interrogatory  filed  between  the  com- 
monwealth and  the  defendant,  on  the  part  of  the  com- 
monwealth, without  stating  avy  proceeding  between  the 
commanweahh  and  the  defendant^  in  which  the  said  affi* 
davit  woidd  be  materiaU^  This  exception  was  overrul- 
ed: that  case  governs  this;  and" consequently  that  ob- 
jection, relied  upon  by  the  defendant^  falls  to  the  ground. 

The  fourth  exception  to  the  indictment  is,  that  it  does 
not  contain  an  averment  that  the  fact  sworn  to  was  ma- 
terial. This  objection  admits  of  a  plain  answer.  Eveiy 
affidavit,  if  drawn  in  due  form  of  law,  shows  the  mate- 
riality of  the  fact  upon  the  face  of  it  Any  averment, 
therefore,  is  idle.  To  use  the  expression  of  Lord  Mans- 
field in  the  case  just  cited,  1st  Term,  70.— r-"  The  com- 
plaint cannot  be  distinguished  from  the  material  ques- 
tion. The  material  question  is  the  gist  of  that  which 
he  swore.''    So  in  Charles  Tomlinson's  case,  decided 
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Robertson* 


f ^j^  0MHtL^i  i99  OtIttfllfAL  trAW  tikBH^ 


nCW^tORkt  By  hte  honor  tii^  late  ttt^y^,  (Mh  Cold^n)  Oel.  1019, 

s,^^^     it  is  held,  that  though  it  rtiist  ajpfyear  •^^from  tfa^  tnaWer 

tlM  t*eop!6    spread  on  thi^  face  of  the  iodietmefit  that  the  oath  was 

Bobeiiioa.     material,  yet  it  is  not  necessarjr  that  it  should  be  ex^* 

"   pressly  averred  in  the  indictifaent  that  such  oath  is  ma- 

teriah"  (4th  vol.  City  Hall  Reporter,  p.  1S6.) 

But  what  puts  this  matter  beyond  all  doubt  is,  that  the 
(precedents  of  indictments  upon  aflblavits  never  contain 
an  averment  that  the  facts  stated  in  such  affidavits  are 
material*  The  indictments  state,  that  die  affidavits  were 
duly  made  before  a  competent  authority,  setting  fordi 
the  tenor  or  substance  of  it,  and  then  falsifying  such 
parts  as  are  alledged  to  be  untrue.  These  precedents 
being  uniform  and  undisputed,  shew  what  the  law  is. 
This  objectioni  therefore,  raised  by  the  counsel  of  the 
defendant,  is  untenable,  and  must  be  overruled* 

Thus  every  objection  which  has  been  raised  and  dis- 
cussed, whether  to  the  affidavit,  or  to  the  indictment, 
has  been  fully  considered  by  this  court.  It  appears 
clear,  by  the  examination  which  we  have  given  to  thos6 
objections,  that,  with  the  exception  of  one,  they  cannot 
avail  the  defendant.  Allow  diem  their  greatest  force, 
3ret  when  tested  by  adjudged  cases,  they  could  not  aver 
the  sentence  of  the  law  ;  and  as  the  Supreme  Court  in 
the  case  of  Van  Steenburgh  v.  Kortz,  (10  John.  169.) 
held  ^^  that  perjury  may  be  assigned  in  an  oath  erro- 
neously taken,^'  we  cannot  perceive  that  if  this  court 
should  overrule  the  only  objection  upon  which  there 
seems  a  doubt,  that  the  defendant  could  rightfully  com- 
plain 

If,  however,  there  be  any  other  exception  apparent 
upon  the  face  of  the  record,  and  which  authorizes  the 
arrest  of  judgmeati^  it  is  the  duty  of  the  court  to  give 


t^  ^efendfiint  ihb  benefit  of  that  exception^    Hawkins^  incw-tOKK, 
b*  2.  cb*  31.  sec.  4.  voL  4.  p.  i40,  aays,  the  judges  are     ^^^.^^^ 
bound,  eX'&fficio^  to  take  notice  of  all  such  faults.  The  reopte 

At  the  close  of  the  very  aUe  discussion  which  took  ^    Robertson.  ^ 
phce  in  this  case,  a  question  arose,  whether  this  indict-  — — - 
ment,  being  founded  upon  an  afl&davit  in  writing,  ought 
not  to  have  set  forth  that  &ct,  and  also  the  tenor  or  sub- 
ttance  of  such  affidavit,  and  for  want  thereof,  whether 
the  judgment  must  not  be  arrested  ? 

If  a  fatal  defect  shall,  upon  examination,  be  found, 
luriai^  from  the  omission  referred  to,  it  is  due  to  the 
district  attorney,  and  to  the  learned  counsel  engaged  on 
fhe  side  of  the  prosecution^  to  state  that  the  iodictment 
was  framed  by  one  of  the  acting  counsel,  at  the  heel  of 
die  session,  and  in  haste  submitted  to  his  associate  coun- 
seL  No  blame  is,  therefore,  to  be  imputed  to  any  one. 
Th^  prosecution  and  the  defence  has  been  conducted 
with  zeal,  fiiimess,  and  very  great  ability. 

I  now  proceed  to  consider  the  question,  whether  the 
present  indictment  be  defective  in  omitting  to  set  out, 
that  the  defendant  made  an  affidavit  in  writing,  and 
whether  it  be  defective  inasmuch  as  it  does  not  purport 
to  ^ve  either  the  tenor  or  the  substance  thereof? 

I  shall  examine  this  question  upon  principle,  upon 
precedent,  and  upon  authority. 

Upon  principle,  every  man  accused  of  a  crime,  ought 
to  be  informed  distinctly  and  clearly  what  is  alleged 
against  him.  The  offence  for  which  he  is  to  be  tried, 
ought  to  be  so  clearly  set  out  that  he  may  know  exactly 
the  charge  which  be  is  to  meet.  This  principle  has  its 
foundation  in  the  unchangeable  laws  of  universal  jus- 
tice. In  consent  with  this  rule,  one  of  the  greatest  wri- 
ters upon  criminal  law,  says,  ^  that  Ibe  want  of  a  direct 
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^^^JS^^  aUegatioB  of  any  thing  material  in  the  description  of  flie 

s.^-^,^^^^^     substance,  nature^  or  manner  of  the  crime,  cannot  be  sup- 

The  People    plied  by  any  intendment  or  implication  whatsoever — 4 

Robertfion.     Hawk.  31.  6.    2  ch.  25.  section  60."     Lord  Mansfield 

'^      says, "  in  a  criminal  charge,  there  is  no  latitude  of  intend'^ 

menty  to  include  any  thing  more  than  is  charged :    The 

charge  must  be  explicit  enough  to  support  itself*    2  fiun 

1127. 

It  is  then  material  that  the  oalh  taken  in  the  police 
office,  should  have  been  in  writing? 

Lord  Hale,  1  vol.  586, says,  "he  [the  magistrate]  must 
take  information  of  the  prosecutor,  or  witnesses  in  writ- 
ing, upon  oatt^  and  return  the  same  to  the  next  session 
of  oyer  and  terminer." 

The  statute  of  our  state,  creating  the  police  office, 
says,  '^  that  it  shall,  among  other  things,  be  required  of 
the  said  clerk  (that  is  the  clerk  of  the  police  office)  to 
reduce  to  writing  all  examinations  and  depositions J^^ 
(2<I  vol.  Rev.  L.  357.) 

It  is  plain,  therefore,  that  the  oath  ought  to  be  in  writ- 
ing, and  so  in  truth  it  was.  Being  3.  material f act ^  it  ought 
to  have  been  so  charged  in  the  indictment.  In  other 
words,  to  reduce  the  law  to  common  sense,  the  defendant, 
Robertson,  should  have  been  told,  ^'  you  are  charged  with 
perjury — ^you  have  committed  the  crime  of  perjury,  in 
swearing  to  the  affidavit,  and  here  is  a  copy  of  it.'' 

Instead  of  using  this  plain  charge  against  the  defend- 
ant, which  would  have  apprised  him  of  every  thing  he 
bad  a  right  to  know,  the  indictment  leaves  out  altoge- 
ther any  allusion  to  the  affidavit,  and  instead  thereof, 
charges  that  he  ^  did  say,  depose  and  swear."  Now, 
none  of  these  words  signify  that  an  affidavit  in  writing 
was  taken ;  and  if  they  did,  the  court  would  violate  the 
law,  by  assuming  the  fact  by  implication  or  intendment* 
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Upon  principle,  therefore,  it  seems  to  be  just,  that  if  I7EW.Y0BK 
the  defendant  is  to  be  condemned  and  destroyed,  as     v.^-.v^*^^ 
mast  be  the  case  if  he  be  sent  to  the  state  prison ;  he    The  People 
ought  to  have  been  informed  by  the  indictment,  which  is     Robertson, 
the  only  legal  notice  that  he  can  have,  that  he  has  perjur-  — — — ^— 
ed  himself  by  swearing  to  a  certain  affidavit,  of  which 
he  is  furnished  with  a  copy  or  the  substance  thereof. 

I  now  proceed  to  examine  the  question  upon  prece- 
dent. Precedents,  or  forms  of  indictments,  which  have 
been  long  used  and  stand  uncontradicted,  are  the  highest 
eridence  of  what  the  law  is.  Wherever  an  important 
principle  of  criminal  law  is  referred  to  the  discretion  of 
die  judges,  they  ought  to  consult  the  precedents.  Hawk. 
4  vol.  p.  33.  B.  3.  ch*  25.  sect.  61.  speaking  of  the  es- 
sential parts. of  an  indictment,  says:  "The  judgment 
hereof  cannot  but  be  in  a  great  measure  left  to  the  dis- 
cretioD  of  the  judges,  who,  from  the  circumstances  of 
each  particular  case,  the  comparison  of  precedents j  and 
the  plain  reason  of  the  thing,  seems  always  to  have  en- 
deavoured to  go  within  these  rules  as  nearly  as  possi* 
ble." 

The-  precedents  are  uniform.  Tfa^  books,  both  an- 
cient and  modern  have  been  examined  ;  all  the  indict- 
ments for  a  perjury  upon  an  affidavit,  state  the  charge  in 
one  of  two  ways,  either  that  he  did  corruptly  say,  de- 
pose, swear  and  make  affidavit  in  writing  (amongst  other 
things,)  in  substance  and  to  the  effect  foUowing,  that  is 
to  say,  setting  out  the  affidavit — (Crown  Cir.  Com.  587.) 
— or  .that  he  did  produce  and  exhibit  a  certain  affidavit 
in  writingy  to  which  he  swore,  and  then  set  it  forth,  in 
substance  and  to  the  effect  following,  that  is  to  say — 
(Crown,  Cir.  Com.  588.  590.)  The  indictment  in  the 
present  case,  departs  from  the  established  forms.     If, 
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NGW.  YORK'  therefore,  we  consign  Mr.  Robertson  to  the  State  Prison, 

^^.^^^^^^     we  must  do  so  under  a  form  of  indictment  hitherto  an-> 

The  People     known  to  our  law.     To  this  I  am  opposed.     I  do  not 

V. 

jRobertsoD.     believe  that  the  courts,  unless  authorized  bj  the  legisla- 
.        ture,  have  the  power  to  change  the  forms  of  criminal 
proceedings.     I  agree  also  with  the  saying  of  a  veiy  en- 
lightened man  of  our  own  country,  that  forms  are  the 
handmaids  of  justice. 

The  same  rule  prevails  in  analogous  cases.  In  forge* 
ry,  the  instrument  alledged  to  be  forged,  is  set  forth  in  the 
indictment.  So,  for  sending  a  threatening  letter,  the 
letter  must  be  set  out.  So,  for  a  libel,  the  libel  must  be 
spread  out  in  the  indictment*  And  so  strict  is  the  law, 
in  this  respect,  that  if  the  libel  be  in  a  foreign  language,- 
you  must  set  out  the  original.  If  a  translation  only  be 
set  out,  the  judgment  must  be  arrested.  (Zeno  Count 
Zenobiov.  Axtellt  Term.  Ref.  162.) 

I  will  now  examine  the  question  upon  authority:  this 
will  be  short.  I  find  but  one  adjudged  case  which  bears 
upon  the  subject.  It  is  the  case  of  The  King  v.  Geo- 
Crossley,  Esq.  (7  Tom.  315.)  Crossley  was  an  attorney 
of  the  King^s  Bench,  and  defended  by  Mr.  Erskine  and 
Mr.  Garrow.  It  is,  therefore,  to  be  presumed,  that 
every  legal  exception  would  be  noticed.  The  indict* 
ment  was  for  perjury  in  an  affidavit,  and  the  exception 
taken  was,  that  it  was  not  alledged  that  the  affidavit  was 
filed  of  record.  The  matter  lay  over  a  whole  term. 
The  court  decided  against  the  exception,  ruling  that  it 
was  not  necessary  that  the  affidavit  should  be  filed.  Jf  ow, 
if  the  present  form  of  indictment  was  correct,  the  court 
might  have  put  an  end  to  the  question  at  once,  by  say* 
ing,  it  is  not  necessary  to  state  that  an  affidavit  in  wri- 
ting was  made  at  all.    Instead  of  saying  this,  Lawrence^ 
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Jus.  sajs^  '^  I  have  looked  with  great  attention  through  NEW-TORK, 

a  Taiiety  of  precedents,  manuscript  as  well  as  printed, 

and  I  do  not  find  that  it  was  stated  in  any  one  instance    The  People 

that  the  affidavit  was  used.     It  is  stated  in  them,  that     Robertson. 

when  the  party  swore,  he  exhibited  the  affidavit  to  the  ■ 

persen  or  the  court  before  whom  it  was  sworn,  and  that 

the  contents  of  it  were  false.     The  common  form  is, 

that  he  came  before  the  person  or  the  courts  and  exhibited 

the  affida-pit  or  paper  zDritingj  that  person  or  court  having 

competent  authority,  and  then  assigns  the  perjury.     (7 

Term.  p20.)  ' 

The  indictment,  therefore,  against  the  present  defend- 
ant, not  conforming  to  the  general  principles  of  law,  or 
to  the  established  forma  of  criminal  proceedings,  will 
not  in  the  opinion  of  this  court,  warrant  a  judgment  to 
be  passed  upon  it. 

If,  however,  the  district  attorney,  or  the  learned  coun- 
sel associated  with  him,  are  of  opinion  that  the  present 
form  of  indictment  can  be  supported,  or  if  they  think 
proper  to  prefer  a  new  bill  of  indictment,  in  either  case, 
the  matter  may  be  put  in  such  a  situation  as  to  obtain 
the  solemn  decision  of  the  Supreme  Court. 
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NEW-YORK,  AUGUST  TERM,  1808. 

The  Commissioners  of  the  Almshouse  "^ 

V.  >  Bastardy.* 

Ahxmndtr  Whistelo,  (a  black  man.)     ) 

Present,  Clinton,  Mayor. 

Van  Wyck,  Recorder. 

Molt,  Bingham  and  Drake,  Aldermen. 

The  cause  came  on  pursuant  to  the  adjournment. 

Vanhook,  counsel  for  the  Commissioners  of  the  Alms- 
bouse,  made  a  short  opening  of  the  case.  He  said  the 
points  upon  which  it  had  been  drawn  into  doubt,  and 
which  occasioned  the  reference  to  the  decision  of  this 

*  The  second  section  under  which  this  question  arose,  is  as  fol> 
lows. 

"  And  he  it  farther  enacted^  That  if  any  woman  shall  be  delivered 
of  a  bastard  child,  which  shall  be  chargeable,  or  likely  to  become 
chargeable,  to  any  city  or  town,  or  shall  declare  herself  to  be  with 
child,  and  that  such  child  is  likely  to  be  born  a  bastard,  and  to  ba 
chargeable  as  aforesaid,  and  shall  id  either  case,  to  an  examinatioq 
to  be  taken  in  writing  upon  oath,  before  any  justice  of  the  peace  of 
any  city,  or  of  any  county  wherein  such  town  shall  be,  charge  any 
person  with  having  gotten  her  with  child,  it  shall  be  lawful  for  snuik 
justice,  upon  application  made  to  him  by  the  overseers  of  the  poor 
of  such  city  or  town,  or  persons  acting  as  such,  or  by  any  one  of 
themi  to  issue  his  warrant  for  the  apprehending  such  person  so 
charged  as  aforesaid,  and  for  bringing  him  before  such  justice,  or 
before  any  other  justice  of  the  peace  of  such  city  or  county ;  and 
the  justice  before  wliom  such  person  shall  be  brought^  is  l^ereby 
authorized  and  required  to  commit  such  person,  to  the  house  of  cor- 
rection, or  common  gaol  of  such  city  or  county,  unless  he  sliallgive 
security  to  indemnify  such  city  or  town,  or  shall  enter  into  a  recog- 
nizance with  sufficient  surety,  with  condition  to  appear  at  the  next 
general  sessions  of  the  peace,  to  t>e  holden.for  such  city  or  county, 
and  to  abide  or  perform  such  order  as  shall  be  made  in  pursuance  of 
this  act.** 


Tb  the  Special  Juttices  of  the  City  and  County  of  MvhYork. — 
The  bearer  of  this  note,  Lucy  Williams,  has  represented  to  the 
Commissioners  of  the  Almshouse,  that  she  was  delivered  of  a  fe- 
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conrt,  were  two :  First,  whether  the  witness  was  to  be    NEW-YOBK, 
believed*   Secondly,  whether  the  fact  she  s^ore  to  was         ^®^* 
possible.     He  observed  that  although  many  witnesses  of  /^^'^'^'^^^ 
learning  and  experience  in  such  subjects  had  been  called  '   ert^f'thH*" 
to  give  their  opinions  for  the  satisfaction  of  the  court,  yet     AlmshouM 
he  conceived  it  to  be  a  matter  on  which  technical  know- 


Wbbtelo. 


male  basUrd  child,  on  the  23d  day  of  January,  1807,  and  that  said 
child  has  become  a  public  charge,  having  been  maintained  near 
fire  months  last  in  the  Almshouse. 

And  she  farther  states,  that  Alexander  Whistelo,  coachman  to   | 
Doctor  Hosack,  is  the  reputed  father  of  said  bastard  child. 

You  are,  therefore,  hereby  requested  to  take  proper  legal  mea* 
lores  for  the  apprehending  of  Whistelo,  in  order  that  the  public 
may  be  indemnified.     ' 

PHILIP  I.  ARCULARIUS,  )    Conmistumers  of 
P.  BONNETT,  \    the  Almshouse 

Almsboose,  June  8,  1808. 

City  of  J^eW'York,  «.— The  voluntary  examination  of  Lucy 
Williams,  a  yellow  woman,  taken  on  oath  before  me,  Jacob  de  la 
MoDtagnie,  one  of  the  special  Justices  for  preserving  tho  peace  in 
the  city  of  New- York,  this  eighth  day  of  June,  1608,  who  saith 
that  on  the  twenty-third  day  of  January,  1807,  at  the  city  of  New- 
York,  she  was  delivered  of  a  female  bastard  child,  which  said  child 
is  now  chargeable  to  the  city  and  county  of  New-York,  and  that 
Alexander  Whistelo,  a  coachman  to  Doctor  Hosack,  did  get  htf 
with  <^iild  of  the  said  bastard. 

her 
LUCY  1^  WILLIAMS, 
mark. 
Taken  before  me  this  8tb  day  of  June,  1808. 

J.  DE  LA  MONTAGME,  Special  Justice. 

Ctfy  and  C<ntnty  of  J^ew-  York^  «#. — By  Jacob  de  la  Montaigine 
•nd  Joshua  Barker,  Special  Justices  for  preserring  the  peace  in  the 
city  of  New-York  : — To  the  Marshals  and  Constables  of  the  said 
city,  and  e\eryof  them,  greeting  :^>Wherea8  complaint  has  been 
made  to  us,  by  the  Commissioners  of  the  Almshouse  and  Bride- 
well of  the  city  aforesaid,  they  being  the  o?erseers  of  the  poor  of 
the  said  city,  that  a  certain  female  bastard  child,  of  which  Lucy 
Williams  of  the  said  city,  was  on  the  third  day  of  January,  1807, 
mt  the  city  aforesaid  delivered,  has  become  chargeable  to  the  city 
and  county  of  New- York,  aud  that  the  same  is  likely  to  continue 
so,  and  also  that  Alexander  Whistelo  of  the  said  city,  coachman,  is 
said  to  be  the  reputed  father  of  the  said  child.  Thc^se  are,  there- 
fore, in  the  name  of  the  people  of  the  state  of  New-York,  to  com- 
mand and  authoiize  you  tlie  said  constables  and  marshals,  and  eve- 
ry of  you,  to  su.arnon  the  said  Alexander  Whistelo  personally  to 
be  and  appear  before  us  at  the  police  office,  in  the  City-Hall  ol  the 
city  of  New- York,  on  Friday  the  tenth  day  of  June  inst.  at  four 
o'clock  in  the  afternoon  of  that  day  ;  then  and  there  to  show  cause, 
if  any  he  has,  why  he  should  not  be  adju^^^^ed  to  be  tiie  reputed 
father  of  the  aatd  child.     And  farther,  to  do  -^  ail  loceiye  in  the  pre- 
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ledge  could  not  throw  much  light ;  and  that  each  of  the 
members  who  composed  the  court  were  as  well  able  to 
form  a  correct  opinion  as  any  professional  man  what- 
ever.    The  woman  had  already  sworn  positively  ;  and 

mises  what  shall  then  and  there  be  adjudged  concerning^  him,  Sic. 
Given  at  the  Police-office,  in  the  Citj-Hall  of  the  city  of  New- 
York,  this  ninth  day  of  June,  1801. 

JOSHUA  BARKER, 
J.  DE  LA  MONTAGNIE. 
June  lOth,  1808.     Four  o^cIock,P.   M.  parties  meet,  and  cause 
is  adjourned  until  four  o^cIock,  P.  M.  on  Tuesday  next  the  14th 
instant. 

June  14th,  1808.  Parties  meet,  and  cause  is  adjourned  until  four 
o^cIock  to-morrow  afternoon. 

June  15th,  1808.  Richard  Furman  being  examined  by  consent 
of  parties  beforetime  adjourned,  says,  that  on  a  certain  occasion 
the  above  named  Lucy  Williams  and  Alexander  Whistelo  were 
both  at  the  Almshouse,  where  the  said  Lucy  had  a  child, 
which  she  there  asserted  to  be  her  child,  and  that  the  said  Alexan- 
der was  the  father  of  the  said  child.  That  the  said  child  appeared 
to  him  to  be  the  child  of  a  white  man,  and  does  not  believe  that 
the  said  child  was  the  child  of  the  said  Alexander  Whistelo. 

RICH.  FURMAN. 
Sworn  before  me  this  15th  day  of  June,  1808; 

JOSHUA  BARKER,  Special  Justice. 
June  15th,   1808. — Four  o'clock,  P.  M.  parties  meet,  and  Ber- 
throng  Anderson  is  examined  as  follows: 

Citi/  of  JVew-  York^  «. — Berthrong  Anderson  being  duly  sworn, 
deposeth  and  saitb  the  receipt  is  in  the  words  and  figures  follow- 
ing, viz. 

Received,  New- York,  March  20tb,  1807,  of  Sarah  Johnson,  in 
behalf  of  Alexander  Whistelo,  nineteen  dollars  fifteen  cents  in 
full. 

{19  15  his 

PHILIP  X  SERING. 
mark. 
That  the  said  receipt  was  written  by  him  at  the  request  of  Philip 
Sering  and  his  wife,  and  written  according  to  their  instructions— r 
and  cannot  tell  whether  it  was  dated  on  the  dpy  it  was  written  or 
not. — The  deponent  farther  swears  that  he  did  not  write  any  other 
receipt  for  the  said  parties  about  the  business  of  Alexander  Whis- 
telo. 

BERTHRONG  ANDERSON. 
Sworn  before  me  this  15th  day  of  June,  1008. 

JOSHUA  BARKER, SpecialJustice. 
Adjourned  until  this  day  a  week,  at  four  o'clock,  P.  M. 
C*!^  of  ^i^'  ForA*,  89. — Dr.  Joshua  Secor  being  sworn,  deposeth 
and  saith,  that  some  time  during  the  winter  of  the  year,  as  he  be- 
lieves, 1807,  he  delivered  the  above  named  Lucy  Williams,  of,  as 
he  believes,  a  male  child — That  the  said  Lucy  then  was  at  thehous« 
of  Philip  Sering,  at  the  corner  of  William  and  George-streets — 
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evidence  of  opinion  that  went  to  contradict  a  positive  NEW-tork, 
oath  should  be  received  with  many  grains  of  caution — 
the  more  so,  as  those  opinions  would  probably  he  op- 
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That  the  said  child  was  quite  of  a  light  color,  but  that  children  of 

black  parents  generally  are  whiter  when  first  born  than  when  they 

grow  up.     He  believes  that  the  father  of  the  said  child  could  not       Whistelo. 

hare  been  darker  than  the  mother. — That  children  of  black  parents   ......i...^ 

generally  turn  black  within  about  nine  months  after  the  birth — 
That  the  shade  or  color  of  a  dark  man  and  a  light  man  is  generally 
between  the  two— That  at  the  time  the  said  child  was  bom,  he 
supposed  that  it  had  been  begotten  by  a  white  man. 

JOSHUA  SECOR. 

Swam  before  me  this  28th  of  Junci  1808. 

Ciiy  of  J^eto^Torky  «f.— George  Anthon  of  the  city  of  New-York, 
physician,  being  duly  sworn,  deposeth  and  saith,  that  upon  exami- 
nation of  the  said  child  and  its  mother,  he  verily  believes  that  the 
child  could  not  be  begotten  ^y  a  black  man,  particularly  judging 
from  its  hair  which  has  every  appearance  of  its  being  the  offspring 
of  a  white  person,  and  that  is  his  opinion  :— The  hair  of  the  mother 
being  woolly,  and  that  of  the  child  not  so,  but  having  every  ap- 
pearance of  the  hair  of  a  white  person. 

GEORGE  ANTHON. 

Sworn  before  me  this  28th  of  June,  1 808. 

CUyof  J^etP'Yorky  ##. — Philip  Bering  being  duly- sworn, depo- 
seth and  saith,  that  either  a  few  days  before  Christmas,  in  the  year 
1806,  or  the  first  of  January  1807,  the  said  Lucy  WilUams  came  to 
board  at  his  house,  and  was  there  three  weeks  and  four  days,  and 
then  was  delivered  of  the  child  in  question. 

CUy  of  ^eW'Yorky  n. — Phillis  Morris  being  duly  sworn,  saith,  I 
that  last  summer  a  year  ago,  in  water-melon  time,  the  said  Whiste- 1 
\o  apd  Lucy  both  boarded  at  her  house  ;  said  Lucy  was  pregnant 
at  that  time,  being  advanced  about  three  months. — That  she  heard 
the  said  Alexander  say  that  the  said  Lucy  was  with  child  by  him.-— 
That  the  said  Lucy  and  Alexander  used  to  sleep  together  as  man 
and  wife. 

City  of  J^€w-Yorky  w. — David  Hosack  M.  D.  being  sworn,  saitb 
that  upon  examination  of  the  skin  and  hair  of  the  said  child  and  of 
its  mother,  he  verily  believes. that  the  said  child  is  not  the  offspring 
of  a  black  man,  but  rather  that  it  must  have  been  begotten  by  a 
white  man,  or  a  light  mulatto  man.— That  he  has  no  doubt  oi  it  on 
bis  mind. 

DAVID  HOSACK, 

Sworn  before  me  this  29th  of  June,  1808. 

CUy  of  J^ew-  York,  ss, — Adam  Ray  being  sworn,  saith,  that  some 
time  since  he  met  the  above  named  Lucy  Williams  in  Chatham- 
street,  and  had  some  conversation  with  her  on  the  subject  of  her 
said  child ;  in  which  witness  asked  her  why  she  had  taken  the  said 
child  awayfrom  Mrs.  Gaufs*  ?  to  which  she  replied,  that  Whistelo 
would  not  own  the  child  at  first,  and  now  he  shall  not  have  it,  for 
the  child  is  none  of  his,  or  words  of  that  import. 

ADAM  RAY. 

Sworn  before  us  this  29th  June,  1808. 
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NEW-TORK,  posed  by  others  of  very  great  aathority.    But  he  ttioiq^t, 

^^^'  unless  the  woman  could  be  otherwise  discredited,  such 
opinions,  opposed  to  positive  testimony,  were  of  Uttle 
weight,  and  ought  to  fall  to  the  ground. 

Lucy  Williams  was  then  called  and  sworn ; — the  child 
and  the  reputed  father,  Whistelo,  were  also  produced. 

Questiorij  by  Vdnhook*  Do  you  know  Alexander  Whis- 
telo ? 

Answer.  Yes. 

Q.  Tell  the  court  whether  he  visited  ypu ;  at  what 
time  9  and  what  the  result  was  ? 

A.  It  will  be  two  years  this  August  since  the  time  I 
first  saw  him ;  he  then  told  me  he  was  a  married  man 
divorced  from  his  wife,  and  never  intended  to  live  with 
her  again. 

Q.  Did  he  say  he  wished  to  marry  you  ? 

A.  Yes ;  both  before  he  went  to  sea  and  after  he 
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July  20th,  1808.-^Pre8eDt — J.  Barker  and  J.  de  la  Montagnie. 

C»^  of  fATeW'  York,  as. — Wright  Post,  of  the  city  of  New-York, 
physician  and  surgeon,  being  duly  sworn,  deposeth  and  saith,  that 
ofi  examining  the  child  above  spoken  of,  and  its  mother,  or  Lucj 
Williams,  who  is  said  to  be  the  mother ;  he  is  of  opinion  that  the 
said  child  has  not  been  begotten  by  the  said  Alexander  Whistelo : 
the  reascm  why  be  believes  so  is,  that  when  persons  of  different 
colours.  4mve  connexion  together,  their  o6spring  is  generally  of  a 
colour  approaching  to  a  mixture  of  both  the  father  and  mother.  . 

^*%  of  .^ew'  York,  ss. — Samuel  Borrowe  says,  he  is  of  opinion 
that  Alexander  V\'histelo  is  not  the  father  of  the  said  child,  and 
that  he  supposes  the  father  of  the  said  child  to  be  a  white  man. 

diy  of  JfeW'Yorkf  m. — Samuel  L.  Mitchill  says,  that  he  thinks 
there  is  a  possibility,  nay-  a  probability,  that  the  said  child  has  beea 
begoUen  by  the  said  Alexander  Whistelo. 

City  of  ^eW'York,  sa. — Edward  Miller  says,  that  it  may  or  may 
not  be  Whistelo's  child,  the  hair  and  complexion  are  ag^nst  it ; 
but  the  thick  lips  and  flat  nose  are  an  indication  of  the  fadier^s  be- 
ing an  African. 

Seeing  that  the  justices  differed  in  opinion  upon  the  evidence, 
and  considering  that  at  all  events  their  judgment  was  not  final,  it 
was  agreed  between  Mr.  Vanhook,  the  attorney  for  the  Commis- 
sioners of  the  Alms-house,  and  Mr.  Nitchie,  attorney  for  the  de- 
fendant; that  the  case  should  be  referred  to  the  Mayor,  Kccorder, 
and  certain  of  the  aldermen;  and  that  it  should  stand  upon  the 
same  footing  as  if  it  had  been  originally  brought  before  them :  that 
Whistelo  should  give  security  to  abide  their  oi-der  in  case  the  child 
was  adjudged  to  be  bis,  if  adjudged  otherwise  that  be  should  be 
discharged. 


EBPORTS  07  CEIMINAL  LAW  CASS8« 


199 


came  back.    He  told  others  so  also ;  he  told  Mrs.  Hoff-  i«EW.york« 
man.  and— — 


Q.  Did  you  consent  to  marry  him,  or  did  yoa  refase  ? 

Jl.  I  refused  ;  for  I  did  not  choose  to  have  him — I  did 
not  lovebim.  He  then  carried  me  to  a  badinnne,  and 
locked  the  door — I  scuffled  with  him  a  long  time,  but  at 
last  he  worried  me  out.  He  went  after  that  to  sea,  and 
after  he  came  back  I  told  him  I  was  with  child* 

Q.  When  was  the  child  bom  ? 

W.  The  23d  of  January,  1807. 

Q.  What  was  the  day  on  which  the  afiairyou  hate  re- 
lated took  place  ? 

A.  The  13th  of  April,  1806,  on  Sunday  evening. 
Whistelo  first  took  the  child  to  himself;  but  afterwards, 
when  they  put  it  into  his  head  that  it  was  not  his,  he  re- 
fused to  maintain  it. 

Cross-examined  hy  Mortoum 

Q.  Did  he  ever  say  it  was  his  child  ? 

A*  No  ;  but  he  took  it  at  first. 

Q.  You  say  you  became  acquainted  with  him  in  Au- 
gust, 1806,  how  do  you  know  the  child  was  got  on  the 
13th  of  April — ^how  long  after  that  was  it  till  Whistelo 
went  to  sea  ? 

A*  On  the  1st  of  May  following. 

Q.  When  did  you  next  see  him  ? 

A.  Not  till  the  4th  of  August  following. 

Q.  When  did  you  first  perceive  that  you  was  preg- 
nant? 

A,  Before  his  return. 

Q.  How  did  you  know  it  ? 

A.  By  feehng  life. 

Q.  When  did  you  first  feel  that  symptom  ? 

A.  Near  two  months  before  he  returned. 

Q.  Then  it  was  one  mouth  after  he  went  away  ? 

A.  Yes. 

Q.  Did  be  not  go  a  third  time  to  sea  ? 

A.  Yes,  in  October :  and  he  was  gone  for  the  fourth 
time  about  eight  days  when  the  child  was  born. 

Q.  You  went  to  a  bad  house — how  do  you  know  it  was 
a  bad  house  where  he  took  you  ? 

A.  Because  no  other  would  take  in  a  man  with  a 
strange  woman  in  that  manner* 


i8oa 

Commissioii- 
ers  of  the 
Almshoate 

Wbbtelo. 


■s 


200 


WEW-YORK, 

1908. 


Commi9!<ion- 

ers  of  the 

Almihouw 

V. 

Whistelo. 


REPORTS  or^CRIMIirAL  LAW  CASRS. 

Q.  Then  yoa  went  to  a  bad  hoase  knofriDgly  with 
bim? 

A.  I  thought  he  was  taking  me  to  his  cousin  Mn« 
G  rough's, 
X     Q,  Were  jou  always  constant  to  him  in  his  absence : 
were  you  never  unfaithful  to  him  when  he  was  away  ? 
.:  ^.  I  never  did  when  he  was  at  sea. 

Q.  Had  you  not  a  white  man  in  bed  with  you. 

A.  I  had  a  scuffle  with  one  once — I  knocked  off  his 
hat.  \ 

The  witness  being  pressed  by  the  examimation  of  Mr. 
Morton,  at  length  confessed  that  such  a  person  had  been 
in  bed  with  her :  that  he  had  turned  the  black  man  out 
with  a  pistol,  and  taken  his  place — ^that  they  had  a  con- 
nexion ;  but  she  said  she  was  sure  they  had  made  no 
young  one,  for  they  Jit  (fought)  ail  the  while.  She  said 
if  the  clerk  had  been  at  home  he  would  not  have  used 
her  so. 


\ 


Q.  Why,  did  you  cry  out  ? 

A.  No,  I  did  not  hallo. 

Q.  Then  what  did  you  do  to  prevent  him  from  exe- 
Qting  his  purpose  ? 

A.  I  bid  him  be  quiet. 

Q.  Is  the  child  a  boy  or  a  girl  ? 

A.  A  girl. 

Q.  Of  what  colour  were  your  parents  ? 

A.  My  father  was  white ;  he  was  a  Scotchman,  a  ser- 
vant ;  and  my  mother  was  a  dark  sambo. 

Q.  How  did  the  scuffling  end — ^you  understand  me — 
did  Tou  part  friends  with  the  white  man  ? 

A*  He  owes  me  four  dollars  which  he  would  not  pay; 

Q.  Was  that  your  charge  ? 

A.  He  owes  it  to  me  for  wages. 

Q.  But  you  took  it  out  in  scuffling  ? 

Dr.  Kissam  sioorn. — After  examining  those  parts  of  the 
child  which  particularly  indicate  the  colour  of  the  race, 
said,  he  should  not  suppose,  judging  from  the  general 
rules  of  experience,  that  it  was  the  child  of  that  black 
man  ;  but  on  the  contrary  of  one  of  l^hter  complexion 
than  the  mother.  Black  persons  are  aknost  white  at 
their  birth,  but  change  soon  after* 
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Question,  hy  Sampson. — How  soon  is  the  change  gene- 
rallj  complete,  and  their  true  colour  decided  ? 

A.  Generally  about  eight  or  nine  months.  Within  the 
year  it  is  complete. 

Dr.Hosack  sroorn, — From  the  appearance  of  the  father, 
the  mother,  and  the  child,  and  the  laws  of  nature  which 
be  had  uniformly  observed  in  such  cases,  he  certainly 
would  not  take  it  for  the  child  of  a  black  man.  But 
would  say  it  was  that  of  a  white  one,  or  at  most  of  a  very 
£iir  mulatto. 

Cross-examined  by  Vanhook. 

Q.  Has  it  not  some  of  the  features  of  a  negro  ? 

A.  If  its  features,  in  my  judgment,  were  those  of  a  ne- 
gro, I  should  not  have  given  the  opinion  I  did. 

Q.  Dr.  Hosack,  might  it  not  be  possible,  judging  after 
your  reading  or  experience  in  such  matters,  that  in  the 
early  stage  of  pregnancy  the  agitation  of  the  mother^ 
miod,  irritation,  terror,  or  surprise,  might  alter  in  some 
degree  the  nature  and  appearance  of  the  child  ? 
.    1^.  I  am  not  of  that  opinion. 

Question  hy  Morion. — What  is  the  period  at  which  a 
mother  becomes  sensible  of  her  pregnancy,  (as  the  wit- 
ness calls  it)  by  feeling  life  ? 

A.  From  three*  to  four  months  ;  but  four  more  com- 
monly than  three — at  three  it  very  rarely  happens. 

Several  questions  were  put  ^  to  this  witness  by  Mr, 
Nitcbie  touching  the  albinos,  their  livid  colour,  and 
symptoms  of  disease  and  debility,  with  a  view  to  obviate 
an  attempt  to  account  for  the  fairness  of  this  child  by 
such  analogy.  The  witness  answered  that  their  entire 
appearance  showed  them  to  be  exceptions  to  the  ordi- 
nary laws  of  generation. 

Dr,  Post  sworn. — From  the  appearance  of  the  child,  he 
would  suppose  it  the  ofispring  of  a  white  man  and  a  mu- 
latto woman,  or  of  two  light-coloured  persons.  He  could 
discern  none  of  the  features  of  a  pegro  in  it*  There 
were  instances  of  black  men  with  black  women  pro- 
ducing children  as  fair  as  this  ;  but  they  were  exceptions 
to  the  general  laws  of  nature*     His  opinion  was,  that 

Vol.  hi.  26 
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{bis  was  not  the  child  of  Whistelo.  What  confirmed 
him  most  of  all,  was  the  colour  and  straightness  of  the 
hair.  Being  questioned  as  to  the  albinos,  answered  he 
never  had  seen  any  of  them,  but  from  what  he  has  learn- 
ed from  books  and  conversation,  is  convinced  that  there 
is  no  analogy. 

Dr.  Seaman  sworn. — I  should  not  believe  the  negro  to 
be  the  father  of  that  child. 

Dr.  Tillary  sworn. — Was  fully  of  opinion  with  the 
other  gentlemen — could  not  conceive  this  the  child  of  a 
black  man.  He  had  no  principles  of  physioli^  nor  phi- 
losophical data  to  lay  down  touching  licks  of  that  sort. 

Dr.  Moore  and  Dr.  Anthon  declared  themselves  of  the 
same  opinion. 

Dr.  Secor  saw  the  child  in  question  at  its  birth  ;  it  was 
then  quite  white ;  from  its  appearance  at  that  time  and 
now  he  is  of  opinion  that  it  is  the  child  of  a  white  man. 

Dr.  Williamson  said  he  had  seen  and  observed  both 
the  man  and  the  woman.  If  this  was  the  child  of  that 
woman  by  that  man,  it  is  a  prodigy  \  and  he  did  not  be- 
lieve that  prodigies  happened,  though  daily  experience 
unfortunately  proved  that  perjuries  did. 

Dr»  Osborne^  who  from  a  long  residence  to  the  south- 
ward, had  had  the  most  ample  means  of  observing  all 
the  varieties  that  these  mixtures  of  race  occasion;  but 
had  never  seen  any  fact  that  could  warrant  him  to  sup- 
pose this  the  child  of  a  black  man.  He  had  seen  albi- 
nos, but  this  child  bore  no  resemblance  to  them.  They 
were  always  distinguishable  by  the  red  .dotted  iris,  and 
the  tremulous  movement  of  the  eyes.  Ilever  had  seen 
the  produce  of  African  parents,  with  hair  such  as  this* 
He  bad  seen  some  with  fair  or  yellowish  hair,  but  that 
was  peculiar. 

Mr.  Furmanj  keeper  of  the  Almshouse^  testified  that  be 
had  received  an  order  to  take  the  child  and  place  it  oa 
the  books.  The  black  man,  Whistelo,  took  the  child, 
but  said  at  th/e  same  time  that  it  was  not  his. 

Dr.  De  Will  said  he  should  have  no  doubt  that  it  was 
the  child  of  a  white  man. 

Adam  Ray^  a  blacky  knew  of  Whistelo  having  takea 
the  child  to  board,  and  of  the  mother  having  it  carried 
away.  He  asked  her  reasons  for  taking  it  back ;  and 
her  answer  was,  that  since  he  would  not  own  the  child 
at  first  he  should  not  have  it  now,  for  it  was  not  his. 
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Jfancy  Cooke  lived  together  with  the  witness  six  weeks  NEW-YORK, 
— could  not  sav  as  to^ her  character,  but  $aw averj  lighU       '^®' 
manTtTBWWitn  her."  TEere  were  two  beds  in  the  room ;    J""*^"^^^*^^^ 
Lucy  Williams  had  one,  and  witness  the  other.     Wit-    ^e^^lfa?" 
ness  fell  asleep.     Man  lay  with  Lucval)  night.  Almshouse 

At  the  request  of  the  counsel  for  the  Commissioners  Whisiclo. 
of  the  Almshouse,  the  cause  was  adjourned  till  Satur-  — — — — 
day,  as  he  professed  the  hope  of  procuring  by  that  time 
other  witnesses,  whose  testimony  would  tend  to  throw  a 
difierent  light  upon  the  fact,  and  which  he  conceived  aU 
together  material  aiyl  important  to  the  ascertainment  of 
the  Iruth. 

After  some  opposition  on  the  part  of  Mr.  Morton,  who 
said  he  was  under  the  necessity  of  going  out  of  town, 
the  cause  was  adjourned  ;  and  Mr.  Sampson,  who  was 
present  in  court,  was  engaged  to  assist  Mn  Nitchie  in 
the  farther  investigation  of  evidence,  and  to  sum  up  on 
behalf  of  the  defendant. 

Saturday^  August  20. 

Present — The  Mayor,  Recorder,  and  Aldermen  Mott, 
Bingliam  and  Drake. 

Dr.  Mitchill  sworn. — The  woman,  the  child  and  the 
defendant  produced.  The  tritness  was  first  examined 
in  chief  by  Mr.  Vanhook  on  the  part  of  the  Commis- 
sioners of  the  Almshouse. 

Counsel.  From  your  observations  upon  those  per- 
sons, Dr.  Mitchill,  and  from  what  you  know  of  this  case, 
be  so  good  to  state  your  belief,  whether  that  child  is  or 
is  not  the  child  of  that  black  man  ? 

fVitness.  It  is  then  expected  that  I  should  give  an 
opinion  touching  the  parentage  of  the  child  ? 

Counsel.  Yes,  sir ;  whether  from  all  the  circumstan- 
ces you  believe  that  black  man  to  be  its  father. 

Witness.  It  may  be  expected,  perhaps,  that  I  should 
give  my  reasons  for  my  opinion,  that  it  may  be  judged 
upon  its'  own  merits  ? 

Counsel.  If  you  please,  doctor.  The  more  so,  as 
the  counsel  on  the  other  side  will  probably  inquire  into 
them. 

Witness.  There  are  three  general  rules,  as  far  as  I  un- 
derstand, touching  the  propagation  of  men  between  the 
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VEW-TORKi  vfhite  and  \)lack  race. — First,  when  the  connexion  bas 

J808.        heen  between  white  and  black,  the  offspring  is  a  mulat- 

""^^^Cy^     to — second,  when  the  child  is  produced  from  an  inter- 

^•n  oMhe*"   course  between  a  while  man  and  a  mulatto,  it  is  then 

Almshouse     called  a  quadroon,^thirdIy,  when  it  is  between  a  black 

V.  anxi  a  mulatto,  it  is  called  a  sambo. 

WbisteJo. 

^  In  the  French  and  Spanish  islands  there  are  more  mi- 

nute distinctions  ;  but  for  more  certain  information,  wit- 
ness referred  the  court  to  Bryan  Edwards'  History  of  the 
British  Colonies  in  the  West-Indies,  by  which  any  er- 
'  rors  of  his  memory  might  be  corre;^Vd*  The  principle, 
however,  is,  that  the  shades  is  between  the  two  in  equal 
degree  ;  and  it  is  told  in  a  way  that  meets  my  assent, 
that  when  a  rapid  succession  of  intercourse  has  taken 

f)lace  between  a  woman  and  two  men  of  different  co- 
ours,  twius  have  been  produced  of  the  opposite  colours. 

Morton.  What  are  we  to  understand,  doctor,  by  rapid 
succession  ? 

Answer,  When  a  white  man  succeeds  to  a  black,  or 
a  black  to  a  white  almost  instantaneously. 

Question*  Do  not  accidental  causes  sometimes  ope- 
rate a  change  on  the  foetus  at  or  after  the  time  of  concep- 
tion ? 

Answer.     Yes,  sir. 

Question.    Will  you  be  good  enough  to  describe  them  7 

Answer^  The  changes  which  take  place  in  the  hu- 
man fofm  during  the  time  of  conception  are  reducible 
to  three  heads,  according  to  the  observations  of  D'Azara 
in  his  history  of  the  quadrupedes  of  Parai^ua. — First, 
when  there  is  an  alteration  of  complexion  so  as  to  ren- 
der the  skin  of  a  bbck,  white,  or  other  variety  of  co- 
lour.— Second,  when  the  cause  or  agency  manifests  its 
power  by  frizzling  or  curling  the  hair  or  feathers,  this  is 
termed  crispaiion, — Third,  when  the  same  constitution- 
al change  shows  itself  by  a  loss  of  hair  or  plumage  so  as 
to  leave  a  naked  skin,  it  is  called  peeling.  Of  these 
three  effects,  the  last  occurs  but  seldom ;  the  second 
pretty  often  ^  and  the  first  is  very  frequent  indeed,  show- 
ing that  it  is  a  much  more  difficult  process  for  nature  to 
eradicate  hair  or,  feathers  than  to  cmtI  them,  and  more 
difficult  to  twist  than  to  change  their  colour.  If  it  be 
of  any  importance  to  investigate  minutely  these  poitits. 
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thej  will  be  found  at  length  in  the  work  I  haFe  men-  new-york, 
tioDed*  These  accidents,  says  that  author,  maj  befall 
every  naan,  every  quadrupede  and  every  bird,  to  a  great- 
er degree  in  some  than  iii  others,  and  become  permanent 
in  the  race  by  propagation  from  one  generation  to  ano- 
ther without  end. 


With  this  view,  it  would  appear,  that  with  respect  to 
ihe  rule  we  first  laid  down  touching  the  colour  of  men, 
there  are  a  vast  number  of  exceptions  ;  which  exceptions 
1  shall  class  under  the  three  last  mentioned  beads.  It  is 
only  by  comparing  those  facts  with  the  case  before  the 
court,  and  applying- the  observations  which  they  furnish, 
that  we  can  pronounce^  an  opinion ;  for  as  to  reasoning 
a  priori  upon  such  a  subject,  neither  the  court  nor  I,  nor 
any  other  witness  that  can  be  brought,  can  know  any 
thing  of  the  matter.  The  most  that  I  can  do  is  to  state 
iacts  that  1  know,  and  from  them  give  my  opinion  upon 
the  probability  .of  the  ccst.  The  woman  here  swears 
the  black  man  to  be  the  father  of  the  child 

Motion.  Doctor,  I  am  sorry  to  interrupt  you  5  but 
it  is  necessary  I  should  remind  you  that  the  witnesses  are 
only  called  to  give  testimony,  not  to  observe  upon  it — • 
that  will  be  the  duty  qf  the  counsel  in  summing  up. 

Witness*  In  estimating  this  case  according  to  the  ex- 
ceptions laid  down,  and  which  I  have  observed  are  so 
frequent,  and  often  so  widely  deviating  from  the  general 
rule,  I  conceive  that  it  violates  noprobability  to  suppose 
this  child  the  oifspring  of  the  connexion  between  the 
woman  and  the  black  man.  The  mother,  who  knows 
most  of  the  matter,  has  deposed  to  that  fact,  and  it  is  not 
in  itself  incredible.  I  have,  therefore,  no  hesitation  to 
say,  according  to  the  best  of  my  judgment,  as  the  evi- 
dence of  the  woman  is  positive,  and  the  fact  she  swears 
to  violates  no  probability,  I  should,  were  I  in  the  place 
of  the  court,  confirm  the  rule. 

Morton.  Doctor,  you  must  excuse  me — before  you 
'  seemed  inclined  to  do  the  office  of  counsel,  and  now 
that  of  the  judge. 

Cross-examination. 

Question  by  Morton.  This  case  you  say,  doctor,  vio- 
lates no  probability.    Are  we  to  understand  from  that, 
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VEW-TOlUC,  that  it  is  a  possible  case  or  a  probable  one  ?— — or  let  me 
1808.  j^gjj  jQ^j^  according  to  yourpwn  principles,  which  is  most 
probable,  leaving  the  woman^s  evidence  out  of  the  ques- 
tion, that  this  should  be  the  child  of  a  black  or  white 
man? 

Answer.  Prima  facit  T  should  saj  it  was  a  case  under 
the  general  rule.  If  I  did  not  adhere  to  the  rule,  it 
would  be  on  account  of  the  circumstances  attending  the 
case,  which  I  take  to  be  an  exception  ;  for  if  I  have  no 
knowledge  of  any  matters  which  go  positively  to  contra- 
dict the  woman's  testimony,  I  should  naturally  lean  to* 
wards  it. 

Question^,  Do  you  consider  this  case  as  having  any 
affinity  with  what  is  called  albinage  ? 

Answer.  I  have  not  much  experience  on  the  subject 
of  albinos,  as  my  residence  has  been  chiefly  in  New- 
York,  where  such  accidents  rarely  occur.  But  I  have 
known  instances  of  negroes  turning  white  where  there 
was  no  symptom  of  disease  or 'sickness. 

Morton.  Have  the  goodness,  doctor,  to  relate  them* 

The  witness  then  related  the  case  of  Henry  Moss. 
The  Reporter  having  since  obtained  the  original  note  of 
that  case  in  the  witness's  hand  writing,  for  more  cer- 
tainty, thinks  it  proper  to  insert  it  literally. 

moss's  case. 

"  Some  time  in  the  year  1792,  Henry  Moss,  who  was 
born  of  black  parents^  and  as  black  himself  as  negroes 

Generally  are,  began  to  grow  white.  The  first  whiteness 
egan  about  the  nails  of  the  fingers  ;  but  in  the  course  of 
the  change  none  of  them  have  fallen  off,  except  those  of 
the  little  toes.  There  has  been  no  scabbiness,  ulcera* 
tion  or  falling  off  of  the  cuticle — nor  could  this  coverii^ 
be  removed  by  rubbing,  washing  or  chafing.  The  white- 
ness has  spread  over  the  whole  body,  neck,  shoulders 
and  arms,  and  down  the  thighs  and  legs.  Some  brown- 
ness  remains  in  his  face,  hands  and  feet.  He  thinks  his- 
sense  of  touch  more  acute  than  it  used  to  be ;  and  his 
feelings  so  sharpened,  that  he  is  more  readily  affected  by 
solar  warmth  than  he  formerly  was,  being  able,  while  he 
was  black,  to  support  great  degrees  of  sun-shining  heat. 
A  change  has  taken  place  in  his  sight*     He  has  had  lia 
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sickness  before  or  during  this  alteration  of  colour  to  ac-  NEW-  TORKr 
count  for  it*  The  skin  is  of  the  white  carnation  hue,  ^^^* 
and  the  blue  veins  plainly  visible  through  it*  The  rete 
mucosum  seems  to  have  undergone  the  principal  change. 
His  woolly  hair  is  falling  out,  and  straight  hair  coming  in 
its  place  on  his  head  \  and  the  same  thing  has  already 
happened  on  bis  legs.  He  observes  his  flesh  is  now  less 
disposed  to  heal  from  wounds  and  cuts  than  it  used  to  be* 

Q*  Are  there  no  other  facts  which  influence  your 

opinion  ? 

^^  « 

The  witness  here  mentioned  two  other  cases,  which 
for  the  reason  above  given,  the  Reporter  copies  literally 
from  the  Medical  Repository* 

M AURICE^S  CASE* 

'^  A  young  negro,  named  Maurice,  aged  twenty-five 
years,  began  about, seven  years  ago  to  lose  his  native ^ 
colour*  A  white  spot  appeared  on  the  right  side  of  his 
belly,  which  is  now  about  as  large  as  the  palms  of  two- 
hands*  Another  white  spot  has  appeared  on  his  breast, 
and  several  more  o»  his  arms  and  other  parts ;  and  the 
sable  cloud  is  plainly  disappearing  on  his  shoulder*  The 
skin  of  these  »ir  spots  is  not  surpassed  by  the  European 
complexion*  His  general  health  is,  and  has  been  good  ; 
and  he  hassufiered  no  scalding  ulceration,  scabbiness  or 
other  local  disease*  The  change  is  not  the  dead  white 
of  the  albinos,  but  is  a  good  wholesome  carnation  hue* 
Such  an  alteration  of  colour  as  this  militates  powerful- 
ly against  the  opinion  adopted  by  some  modern  philoso- 
phers, that  the  negroes  are  a  different  species  of  the  hu- 
man race  from  the  whites,  and  tends  strongly  to  corrobo- 
rate the  probability  of  the  derivation  of  ail  the  varieties 
of  mankind  from  a  single  pair.  Facts  of  this  kind  are 
of  great  value  to  the  zoologist*  How  additionally  sin- 
gular would  it  be,  if  instances  of  the  spontaneous  dis- 
appearance of  this  sable  mark  of  distinction  between 
slaves  and  their  masters  were  to  become  frequent !  They 
*woald  then  be  no  less  important  to  the  moralist  and.po* 
litical  economist*" 

pompey's  case* 

"  Pompey,  a  very  healthy  negro,  of  about  twenty-six 
years  of  age,  about  two  years  since  discovered  on  his 
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WEW-YORKi  right  thigh  a  small  white  spot,  which,  from  that  to  the 
1806  present  time,  has  been  constantlj  increasiog  to  the  size 
of  nearly  a  half-crown  piece ;  while  there  have  appear- 
ed, on  other  parts  of  his  body,  other  spots,  to  the  num- 
ber  of  twelve,  of  different  sizes,  but  all  constantly  and 
gradually  enlarging.  In  several  of  the  spots,  the  margia 
is  perfectly  defined,  from  a  distinct  hne  between  theclear 
white  and  the  natural  colour.  In  others  there  are  cir- 
cumscribed rings  of  a  dun  appearance,  the  external 
margin  of  which  is  very  regular.  1  have  the  fullest  be- 
lief that  a  very  few  years  will  complete  the  total  change.'^ 

Q,  Was  there  not  some  other  case  which  you  men- 
tioned before  the  police  office  ? 

A.  1  mentioned  somewhat  jocularly  the  loves  of  Thea- 
gines  and  Chariclea.  Chariclea  was  a  beautiful  and  fair 
vii^in,  of  Ethiopian  parents.  Her  whiteness  was  occa- 
sioned by  her  looking  on  a  statue  of  Venus. 

Question  by  the  Mayor.  About  what  time,  doctor, 
might  that  have  happened  ? 

A.  The  work  is  written  by  a  christian  bishop,  Helio- 
dorus,  who  wrote  about  the  fourth  eentury.  It  was  the 
first  novel  I  ever  read,  and  made  a  great  impression  on 
me. 

Q.  As  to  those  cases  in  which  the  agency  of  some  ex- 
ternal objects  upon  the  mother's  imagination  produces 
an  entire  change  in  the  fcetus,  have  you  any  facts  withia 
your  own  knowledge  ?  . 

A,  There  was  a  man  m  the  city  of  New- York  who 
kept  a  cow. 

Q.  Will  you  tell  the  court,  doctor,  the  story  of  that 
cow  ? 

A.  The  cow  was  a  favourite  with  the  wife  of  the  man, 
but  he  found  it  more  convenient  to  kill  her  than  to  keep 
her. 

Q.  And  how  did  the  death  of  the  cow  influence  the 
birth  of  the  child  ? 

A.  The  cow,  affording  a  latter  supply  of  provisions 
than  was  required  for  family  consumption,  he  sold  part 
and  reserved  ti)e  rest. 

Counsel,  Very  well,  sir,  be  so  good  as  to  relate  the  rest* 

Witness*  Among  the  parts  that  were  reserved,  were 
the  feet.     The  wife  saw  them  hanging  up  in  a  mangled 
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state.     It  was  the  first  news  she  bad  of  the  death  of  her  \NEW-YORK, 
favoorite  cow  ;  and  she  was  so  vehemently  moved  and 
•o  shocked,  as  to  aflect  the  child  of  which  she  was  then 
pregnant. 
Q.   And  what  was  the  result  ? 

w6f.   The  child  was  bom  without  any  arms,  and  with 
distorted  feet* 

Q.  Did  you  ever  converse  with  the  father  or  mother 
of  the  child  ? 

Jl.  I  did  not.     But  the  child  is  still  alive  :  and  there 
is  no  doubt  ^  the  fact. 

Q«  Have  you  examined  the  child  ? 
jf .  1  saw  it  once  as  1  passed,  playing  with  a  cooper's 
shaving  knife  between  its  toes.     1  stopped  to  inquire,  and 
was  told  the  story. 

Qm  Is  there  no  other  case,  ancient  or  modem,  to  sup- 
port this  theory  :  is  ttiere  nothing  in  verse  or  prose  ? 

j^.  There  is  a  case,  called  the  Black  Case,  in  Hadding- 
ton^ poema.  He  was  a  lord  of  sessions,  or  other  con- 
siderable man  in  Scotland*  The  story  runs  thus  :— 
There  was  a  man  who  followed  the  profession  of  an  at- 
torney, or  a  scrivener,  who  had  a  very  amorous  wife. 
But  he  had  not  leisure  to  attend  to  all  her  gayeties. 
Once,  that  he  was  unable  otherwise  to  free  himself  from 
her  importunities,  in  toying  with  her  he  upset  his  ink-, 
bottle  in  her  shoes.  She  brought  him  a  black  child  in 
consequence.  He  reproached  her,  but  she  reminded 
him  of  the  ink-bottle,  and  of  his  awkwardness. 

There  is  also  the  story  told  by  Malebranche,  of  the 
woman  who  saw  a  man  broken  on  the  wheel,  and  bore  a 
mangled  and  disjointed  child. 

If  such  changes  as  the  last  are  tme  (and  there  is  strong 
authority  for  it,)  then  the  qiere  change  of  colour  or  cqm- 
ple^kion  is  not  difficult  to  believe. 

The  cross-examination  of  doctor  Mitchill  was  contin- 
ned  by  Mr.  Sampson  ;  and  extending  to  a  variety  of 
topics,  produced  much  anecdote  and  repartee. 

The  subject  of  the  albinos  was  fully  discussed.  Their 
feeble  stnicturc — weak  eyes — leprous  appearance—*- 
their  being  found  chiefly  in  low  latitudes  :  and  the  Cha- 
crelas  of  Java,  the  Bedas  of  Ceylon,  and  the  white 
Indians  of  Darien,  were  instanced ;  who  are  all  within 
the  18th  degrees  of  north  or  south  latitude.  Mr.  Buf- 
VoL.  111.  27 
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jKEW-TOBKy  ion's  Opinion  was  cited,  that  thej  were  not  a  diatiBCt 
laoa.  race,  but  individuals  degenerating  from  black  to  an  adul- 
terated white :  supposing  the  blacks  to  have  degenerated 
or^nally  from  the  wbite  to  black.  But  as  it  was  ad- 
mitted, that  the  whiteness  of  this  child  bears  no  resem- 
blance to  that  of  the  albinos,  and  cannot  he  explained  on 
the  same  principles,  it  is  unnecessary  to  pursue  all  the 
detftils  of  the  examination  on  that  point. 

The  proximate  cause  of  the  fairness  of  the  albinos 
was  stated  to  be  the  absence  of  the  rete  mucosumy  which 
gives  colour  to  the  black  men  :  and  the  do^  and  redness 
of  the  eyes  in  albinos  was  supposed  owing  to  organic 
debility,  which  admits  of  extravasation  of  the  blood,  and 
of  its  lodging  in  the  globules  in  the  iris.  The  want  of  the 
rete  mucosumy  which  fortifies  the  eye  of  the  negro  against 
the  sun's  glare,  is  the  reason  at  once  why  the  eyes  of  an 
albino  are  unable  to  bear  the  sun,  and  more  fitted  to  see 
by  night. 

Mr.  Sampson  mentioned  the  two  children  of  Cha- 
mouni,  or  albinos  of  the  Alps,  with  whom  he  had  fre> 
quently  conversed.  He  compared  their  eyes  to  those  of 
owls  and  other  animals,  fitted  for  night  or  long  twilight, 
which  called  forth  an  anecdote  from  the  witness  6f  a 
numerous  flight  of  white  arctic  owls,  which  had  some 
years  ago  visited  this  city,  remained  some  time  and  then 
disappeared,  having  never  been  heard  of  before  or  since. 
The  witness  also  mentioned  the  white  sparrows  of  Swe- 
den, the  hares  of  Albany,  and  a  white  bird  with  which  be 
bad  been  regaled  in  Canada,whose  flesh  Was  very  delicate. 
But  to  a  question  put  by  the  counsel,  he  answered  that 
he  had  never  seen  a  race  of  white  deaf  dogs. 

Mr.  Sampson  then  apprized  the  witness  that  since  his 
opinions  were  likely  to  be  unfavourable  to  the  side  he 
was  to  advocate,  he  must  avail  himself  of  the  privil^e  of 
cross-examination.  It  would  be  necessary  with  so  learn- 
ed a  witness  to  say,  that  the  adverb  cross  was  not  to  be 
taken. in  the  vulgar  acceptation.  Cross  was  in  contra- 
distinction to  direet ;  and  cross-examination  meant  only 
an  indirect  examination.  The  ignorant,  who  take  things 
in  the  wrong  sense,  often  show  ill-humour,  and  put  them- 
selves in  an  attitude  to  be  cross^  because  they  are  to  be 
cro^^-examined.  With  the  candid  and  enlightened,  it 
proves  often  an  agreeable  mode  of  diseusaio&,  and  is  par- 


\ 
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SO  lo  our  pFofessioDy  when  it  pves  us  ocottion  I9SW.Tork» 
to  extract  from  those  of  superior  learuiog,  knowledge,        '^^ 
which  we  might  not  otherwise  have  the  means  of  ac-     ^^"s/^^/ 

quiring.  ;^e"S^{r 

The  witness  expressed  great  readiness  to  answer  any  '.  ai«»^^.^mm^ 
question  for  the  satisfaction  of  the  court  or  the  counsel ;  i'  «.  ^'  |^ 
ud  the  examination  proceeded  as  follows :  ;    *^^*'*^*' 

Counsel.  What  do  you  think,  doctor,  of  the  opinions  of  ' 
Plato,  touching  the  principles  of  generation  i 

Witness,  Do  you  mean  also  to  ask  me  Pythagoras^s 
opinion  on  wild  fowl  ? 

CounseL  Far  be  it  from  me,  sir ;  that  question  might 
serve  to  puzzle  a  man  who  was  in  the  dark<-*iiiine  are 
Bieaat  to  elicit  light  from  a  aoujrce  where  it  abounds. 

Witness  {bowing.)  I  do  ilot  know,  sir,  to  what  particu* 
br  opinions  you  allude. , 

CounseL  To  his  triangle  of  generation,  as  well  as  to. 
the  harmonies  and  mysteries  of  the  Number  Three* 

Witness.  I  have  never  devoted  any  attention  to  such 
nysteries.  A  triangle  has  three  sides  and  three  angles, 
af  you  can  find  out  ttie  mystery  of  that* 

CounseL  Has  not  a  prism  three  sides  and  three  angles  t 

Witness*  It  has* 

Counsel.  Could  Plato  have  meant  that  any  thing  re- 
sembling a  prism  could  have  an  influence  in  generation  ? 

Witness.  You  seem,  sir,  to  have  thought  enough  upon 
the  subject  to  judge* 

Counsel.  Sometimes  the  more  we  look  the  less  we  see* 
Can  you,  upon  any  principles  of  plane  or  spheric  trig6- 
Aometry,  produce  a  triangle  which  shall  be  flat  on  one   ' 
ode  and  round  on  the  other  ? 

Witness.  That,  perhaps,  is  an  Irish  triangle ;  if  so,  you 
can  produce  it  yourself.  Will  you  permit,  me  now,  sir, 
to  examine  you  a  little  ? 

CounseL  Oh,  doctor,  you  cannot  be  serious — not 
surely  in  the  face  of  the  court ! 

The  Mayor.  I  think,  Mr*  Sampson,  after  the  manner 
in  which  you  have  examined  the  witness,  he  is  entitled 
lo  what  he  desires. 

Counsel.  Alas,  sir,  I  am  but  a  poor  tradesman,  labour- 
ing at  my  vocation : — ^if  I  let  him  wind  that  long  chain  of 
causes  and  eflects  round  me,  I  shall  be  so  entangled  I 
ihall  never  be  myself  again*    It  is  play  to  him,  but  death 
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nMm*r<aXi,~  to  ttft.    I  pray  the  court  to  let  the  shoemaker  stick  t* 
1806.         IjJj  jj^gj^ — Doctor,  are  you  familiar  with  the  opinions  of 
Aristotle  upon  matter  and  motion  ? 

Witness^  Your  question,  sir,  is  very  general. 

Counsel*  I  shall  be  more  particular. — Do  you  helie^e 
that  matter  is  the  capacity  of  receiving  form  ? 

Witness.  I  believe  there  is  ^  first  cause  which  is  the 
law  to  which  all  matter  is  subject. 

Counsel.  That  first  cause  is  too  far  off  for  my  span ;  let 
us  keep  to  one  less  remote.  Is  it  not  a  corrollary  from 
the  opinion  of  Aristotle,  that  the  son  should  resemble  hit 
father  ? 

Witness.  1  do  not  see  that  it  is. 

Counsel.  I  wish,  doctor,  I  could  establish  some  differ- 
ence between  you  and  these  great  luminaries  of  ancient 
times.  The  authority  of  your  opinion  requires  some 
such  powerful  counterpoise. 

Witness.  Well,  sir,  propose  your  questions. 

Cbunsel.  Since  I  cannot  press  these  great  men  of  an- 
tiquity into  our  service,  I  shall  endeavour  to  find  some- 
thing in  doctor  Mitchill,  to  set  off  against  doctor  Mit- 
chill.  The  counsel  on  the  other  side  will  not  fail  to 
avail  hiiAself  of  your  opinions  to  the  utmost  extent,  per- 
haps beyond  your  intention.  I  wish,  therefore,  by  taking 
your  opinion  touching  the  probability  of  other  facts,  to 
find  what  degree  of  belief  you  attach  to  tlie  present, 
and  by  establishing  a  standard  of  faith,  fix  a  boundary 
line  between  us  ;  and  also  to  discover,  if  possible,  how 
much  light  leai'ned  opinions  may  throw  upon  this  cause. 

Witness.  Some  y€krs  ago  there  wa»  a  machine  in- 
vented, called  a  light  guage  or  photometer,  which  was  to 
measure  the  degrees  both  of  hght  and  shade,  but  part 
of  it  always  failed  or  broke ;  or,  for  want  of  encourage- 
ment, it  never  was  brought  to  perfection. 

Counsel.  Oh  what  a  pity !  1  once  projected  a  machine 
to  measure  happiness,  wisdom,  love,  and  other  moral 
qualities  and  affections ;  but  the  ladies  secretly  discour- 
aged it,  fearing  to  have  it  known  how  they  loved  the  fel- 
lows. Since  then  that  our  machines  are  out  of  order, 
doctor,  we  roust  proceed  by  the  imperfect  modes  of  our 
fathers.  Are  you  acquainted  with  a  story  related  by 
Mr.  Saussure,  of  a  lady  of  quality  of  Milan  who  bad 
seven  sobs?  v 
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Witness.  I  have  no  recollection  of  cucb  a  story. 

CotmseL  It  was  this*:  the  two  first  of  her  sons,  and 
also  the  two  last  had  brown  hair  and  black  eyes ;  the 
three  intervening  had  blae  hair  and  red  eyes. 

Witne»s»  Very  possible. 

Counsel.  That  is  not  all.  The  author  accounts  for  it 
in  this  way :  that  while  the  Ttiother  was  pregnant  with 
three  red-haired  and  blue-eyed  children,  she  had  also 
concerved  a  violent  passion  for  milk,  in  which  she  in- 
dulged to  excess.  This  might,  when  related  by  Mr. 
Saussure,  have  passed  for  a  traveller's  story.  But  it  is 
adopted  by  an  eminent  physiologist,  Mr.  Buzzi,  surgeon 
of  the  hospital  of  Milan.  What  would  you  infer  in  such 
a  case  ?* 

Witness.  I  would  infer  that  the  milk  must  have  beea 
blue,  such  as  they  sometimes  sell  mixed  with  water ; 
otherwise  I  cannot  see  how  it  could  have  made  the  chil- 
dren's eyes  blue. 

\  Covnsel,  I  think  not,  doctor ;  they  would  have  been 
rather  of  a  cream  colour.  It  must  have  been  milk  and 
water,  or  skimmed  milk.  It  is  a  loss  that  the  case  does 
not  mention  which.  Do  you  think  it  credible,  sir,  that 
Louis  the  II.  king  of  Hungary  and  Bohemia,  was  bom 
without  his  epidermus  or  scarf-skin  ? 

Witness.  It  is  not  impossible. 
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*  Remarkable  effect  of  a  pregTumt  mother^s  imaginatiotu 

^  A  young  married  lady,  pregnant  with  her  second  chiJd,  being 
with  her  parents  at  BranWick,  in  New-Jersey,  where  it  was  fixed 
she  skioald  lie-in ;  when  that  tirae}drew  nigh,  she  sent  to  New- York 
lor  her  nurse ;  and  having  made  every  necessary  preparation  for 
the  ioterestiog  moment,  waited  with  tranquillity  for  a  few  days  be- 
fore it  arrived.  -Nurses  generally  employ  this  time  in  tale-telling, 
gossiping,  &c.  The  nurse  in  this  case  told,  one  afternoon,  to  the 
pregnant  lady  and  her  mother,  how  she  bad  once  nursed  in  the 
family  of  a  Jew,  anjd  how  she  saw  the  little  infant  circumcised ; 
aad  dwelt  upon  the  description  of  the  operation  with  great  minute- 
ness. The  young  lady  sat  and  listened,  and  being  very  susceptible 
of  sympathy,  first  shed  tears, 'then  fainted.  A  day  or  two  after- 
waids  she  was  delivered,  after  a  very  short  labour,  of  a  boy.  All 
went  on  very  well  till  the  next  day,  when  the  nurse  discovered  that 
the  child's  prepuce  was  diseased.  Dc*  Scott,  of  Brunswick,  was 
immediately  sent  fon  He  came,  and  on  examination,  found  the 
ishole  of  the/oreskin  destroyed  by  a  apkaceliU  ! 

^  The  above  circumstance  happened  in  the  winter  of  1798-9. 
The  young  lady,  her  husband  and  child,  all  died  ia  the  conne  of 
^  yestr."    Vid^  Med.  lUp.  ?oi.  3.  pi^  8ft« 
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CouiuhL  Yet  for  a  king  to  cone  without  bis  d(ia,  ftat    n 


<loiiimi8fioa> 
en  of  the 
AimsAnmrn 

Wldftohh  i 


WM  coming  very  naked  into  the  world*     What  do  joa 
think  of  Zoroagter  king  of  the  Bactfyaat  f 

Witness.  I  baVe  never  thought  about  hiou 

Counsel.  Plin j  sajs  he  came  laughing  into  the  world 
— ^is  that  probable  ? 

Witness.'  It  would  be  an  exception  to  the  general  ruley 
for  we  generally  come  into  the  world  crying. 

Counsel.  And  seldom  go  out  of  it  laughing :  so  that 
as  the  only  time  we  have  to  laugh  is  when  we  are  in  it^ 
it  is  wise  to  profit  by  it.  Do  you  recollect  Pliny's  re-^ 
mark  upon  this  king ;  that  he  Uttle  knew  what  a  world 
he  was  coming  into,  for  if  he  had  foreseen  his  destiny  be 
^^f^_would  not  have  been  so  merry. 
)  Witness.  It  was  a  witty  remark  of  Pliny  if  it  was  his. 

Ckmnsd.  Apropos.    May  I  aak  what  you  think  of  the 
J      opinion  of  the  |reat  Verulam,  that-  when  mothers  eat 
quinces  and  coriander  seed^  the  children  will  be  witty  ? 
;  Jl^tne^s.  Some  persons  have  a  great  deal  of  wit,  but 

j      I  dont  know  how  they  came  by  it. 
i  Counsel.  Do  you  think,  doctor,  as  the  counsel  on  the 

I      other  side  does,  that  a  pistol  is  an  instrument  of  much 
efficacy  in  generation  ? 

Witness.  On  the  contrary,  sir,  a  pistol  is  general^ 
used  to  take  away  life.  There  is  what  is  called  the 
cctnon  de  la  vie.     Do  you  mean  that  ? 

Counsel.  Of  what  colour  may  that  be,  doctor  t 

Witness.  It  may  be  black  or  white. 

Counstl.  Which  of  the  two  would  be  most  influential 
on  the  birth  of  a  white  child  ? 

WUness^  Most  probably  the  white. 

Counsel.  There  it  is !  I  will  lay  my  life  that  is  what 
the  man  had  in  his  hand  when  the  scuffle  began,  that  so 
strongly  affected  the  mother.  Did  you  ever  hear  how 
the  mistress  of  Pope  Nicholas  III.  was  brought  to  bed 
of  a  young  bear? 

Witness.  No,  sir ;  but  many  women  have  had  bearish 
children.  ^ 

Counsel.  After  tim,  I  think  they  may  bear  any  thing. 
Do  you  find  a  great  affinity  in  what  concerns  generatioB 
between  man  and  beast  ? 

Witness.  Undonbtedly. 


^^ 
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Cmmiii*  May  sot  die  principle  of  maternal  affection  NBW-TOiac, 
ittflaence  in  one  as  in  the  other  ?  ^^^- 

fFUnesi.  I  am  of  tbat  opinion.  .  '"^^^'T^ 

Coumel.  So  that  when  the  Dutch  fermera  on  Long- Vj^^^^ 
Island  plough  a  black  mare  with  a  bay  horse,  to  have  a     Aimshooie 
hay  colt,  the  idea  ia  not  unreasonable  ?  wh-^Vii 

Witness*  There  is  nothing  unreasonable  in  ploughing      ,    ^  ^* 


a  black  mare  with  a  bay  horse,  nor  in  a  black  mare  hav-  T 
ing  a  bay  foal,  more  than  a  blade  hen  having  a  white  egg.    I 

Counsd.  Does  not  Mr*  D'Azara  lean  to  the  notion  of 
a  primitive  colour  ? 

WitntBi*  'He  gives  the  philosophers  their  choice  in 
supposing  our  first  parents  to  have  been  either  of  white 
or  black  complexion. 

€knjiMBU  How  do  you  account  for  the  ring-streaking 
ef  Laban's  lambs  ?  The  fact  we  caimot  doubt ;  we  have 
it  on  such  high  authority.  Does  it  appear  to  you  an  ex- 
traordinary interference  of  Providence  in  favour  of  an 
individual,  or  can  it  be  accounted  for  by  the  principle  of 
maternal  affection,  and  by  the  ordinary  laws  of  nature  ? 

Witwtss*  By.  the  ordinary  laws  of  nature. 

Counsd*  That  beii^  the  case,  doctor,  there  remains 
only  to  thank  you  for  the  information  you  have  given  us. 

Jhigust^  ld08. 

Dr,  pMcaliSy  swam  and  examined^  said  that  the  child 
in  question  appeared  to  him  to  be  three-fourths  white 
and  one-fourth  black — that  was  his  impression.  But  he 
pronounced  with  diffidence  ujion  such  subjects,  as  he 
Knew  how  easy  it  was  to  err  where  there  was  a  want  of 
certain  data. 

Nature  was  uniform  in  her  works  and  faithful  to  fixed 
rules ;  and  when  facts  are  in  dispute  or  doubt,  there  is 
no  way  of  forming  an  opinion  but  by  recurring  to  those 
roles  which  experience  has  established.  Witness  had 
lived  long  in  the  West-Indies,  and  had  remarked  three 
principal  characteristics  of  the  n^o  race,  and  all  com- 
pounded of  it.  * 

First,  the  crispations  of  the  hair. 

Second,  the  rete  mucosum  which  gives  the  black  hue 
to  the  skin.  > 

Third,  the  conformation  of  their  legs  and  feet.  \ 

These  characterizing  marks  are  discernible  in  all  the         .  j 
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Kfiw-TORic  mixtures  between  black  and  white ;  bat  aocordiog  as  the 
mixture  participates  more  of  one  than  of  the  other,  so 
naturally  will  the  hair,  the  features,  the  complexion  and 
the  structure  of  the  limbs.  He  had  observed,  farther, 
that  in  general  when  there  happened  in  any  one  or  more 
of  these  distinguishing  indications  a  deviation  from  the 
general  rule ;  for  instance,  wherever  the  complexioii 
partakes  more  of  the  white  than  from  the  known  parent- 
age, it  should  be  expected  then  it  would  be  found  that  im 
some  other  of  those  indications  there  will  be  preponde- 
rance the  other  way. 

One  example  which  b^  cited  out  of  numbers  which 
be  had  noticed,  was  the  French  general,  Rigaud.  He 
was  the  son  of  a  white  man,  a  relation  of  the  witness, 
by  a  black  woman.  He  was  so  dark  as  to  differ  little 
from  the  true  African  complexion ;  but  in  return  for  that, 
he  had  the  features  and  form  of  a  white  man-r-was  very 
handsome  and  well  made.  If  this  principle  of  nature 
is  not  universal,  it  is,  as  repeated  observations  had  proved 
to  him,  very  general.  I'he  last  symptom  of  the  negro 
blood  which  disappears,  is  the  crispation  of  the  hair  and 
the  setting  on  of  the  ancle,  which  he  described  in  tech- 
nical language  amounting  to  this,  that  the  leg  was  in- 
serted more  forward  on  the  foot,  and  consequently  the 
heel  longer.  He,  therefore,  when  he  was  told  that  this 
child  was  of  a  black  man,  examined  it  to  discover 
whether,  seeing  its  complexion  was  so  unusually  fair, 
there  were  not  some  strong  traces  of  the  black  race  to 
counterbalance  that  deviation  ;  and  upon  looking  at  the 
conformation  of  its  feet  and  legs,  and  more  particularly 
at  the  straitness  and  light  colour  of  its  hair,  he  was  dis- 
appointed not  to  find  his  observation  verified ;  and  he 
was  now  of  opinion  that  it  was  not  the  ofispring  of  a 
black  man. 

He  conceived  the  woman  to  be  a  perfect  mulatto. 
He  had  known  one  instance  of  a  woman  of  mixed  blood 
having  a  white  skin  with  the  features  of  a  negro  strongly 
pronounced.  n 

Cross-examined  by  Vanhook» 

Question*  Might  not  some  accident,  happening  at  tiie 
moment  of  coition,  produce  by  its  effects  upon  the  wo- 
(        roan's  imaginatfon  as  great  a  deviation  from  the  general 
\       rule  as  this? 
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Witness.  Why  make  that  particular  conclasion?  it    MCW-TORlEy 
^rould  be  much  more  apt  if  it  produced  any  thing  to  pro-         *®^' 
duce  deformity  or  abortion:  but  it  would  be  too  far- 
fetched to  suppose  it  would  cloud  or  uncloud  the  skin. 
Upon  the  whole,  as  I  am  impressed,  I  must  give  my  opi- 
nion that  it  is  not  the  black  man's  child. 
<'     Alderman  Barker  sworn.  Stated  that  the  woman  when 
examined  before  him,  said  she  had  no  intercourse  with 
any  white  man.     Afterwards  she  acknowledged  she  had 
had  a  stru^le  with  one. 

Jfr.  O^Blenis^  clerk  of  the^police,  stated,  that  after  her 
examination  on  oath  was  closed,  she  was  questioned  as 
to  that  fact,  and  answered  laughing  that  the  white  man 
had  torn  her  petticoat. 

Sir  James  Jwj^  M.  D,  examined  by  Vanhookj  gave  a  de- 
cided opinion  that  it  was  not  a  black  man's  child,  asked 
whether  he  lay  much  stress  upon  the  colour  and  straight- 
ness  of  the  hair  of  the  head,  and  whether  it  might  not 
yet  become  like  that  of  the  mother*  He  said  it  was  not 
necessary  to  wait  so  many  years  as  to  see  what  .confor- 
mity there  might  be  in  the  hair  with  the  mother.  It  was 
enough  if  the  cpansel  chose  to  examine  the  mother  at 
present. 

Question  by  Sampson*  Doctor,  we  have  been  deep  in  | 
the  mysteries  of  Lucina.  I 

Witness.  Very  gobd,  sir ;  1  hope  you  have  profited.       1 

Counsel,  No,  sir  James ;  it  is  a  cross  birth — we  are   i 
not  yet  delivered  of  our  doubts.     We  want  to  know   \ 
whether  the  Abbe  Spallenzani's  method  of  propagation    \ 
is  a  safe  and  good  qne — -whether  there  is  not  such  a 
thing  as  LMcina  sine  concubitu'}  for,  as  it  appears,  the 
black  man  could  not  have  got  the  child  because  it  is 
white,  nor  the  white  man  because  of  the  fighting,  it 
would  be  good  to  see*  whether  the  pistol-barrel  could 
have  got  it  ? 

Witness.  Then,  sir,  you  must  inquire  elsewhere  touch- 
ing that  matter.  1  have  found  the  old  practice  goo(' 
eopugh  for  me,  and  have  made  no  experiments  in  th< 
way  you  allude  to. 

The  evidence  closed  here,  and  Mr.  Morton  addressed 
the  court,  premising  that  it  was  his  intention  to  be  very 
brief,  and  to  confine  himself  entirely  to  the  positive  tes- 
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mW'YOn,  timony  and  the  inferences  of  law  which  it  furnished,  and 
^^'  leave  to  the  coansel  associated  with  him  the  yarioua 
topics  of  curiosity  which  had  been  introduced. 

Although  this  case  was  not  of  so  grave  an  import,  nor 
so  serious  in  its  consequences  as  a  trial  for  a  rape,  yet 
still  it  was  one  in  which  the  nature  of  the  proof  should 
be  equally  certain,  as  it  went  to  inflict  what,  to  a  poor 
man,  was  a  very  heavy  penalty,  and  which,  if  he  was  in- 
nocent of  th%  charge,  would  be  an  insupportable  oppres- 
sion* The  conviction  here,  as  in  a  case  of  rape,  would 
be  founded  upon  the  evidence  of  a  woman,  who,  by  the 
fact  itself  might  become  mother  to  a  bastard  child, 
whose  character  for  virtue  and  good  morals  makes  a 
principal  part  of  the  consideration.  Necessity  made 
this  woman  a  witness,  for  it  is  her  own  cause  in  which 
cA)e  is  swearing :  but  wherever  from  policy  such  testimo- 
ny is  admitted  against  the  great  ruling  principle  of  law, 
that. "  none  shall  be  witness  in  their  own  cause,  nor  to 
swear  to  their  own  criminality,^'  it  is  alwajs  admitted 
with  extreme  caution,  and  qualified  with  well-placed 
jealousy.  For  it  is  better  even  that  the  community 
should  suffer  an  inconvenience  than  ^rv  ^^-^^^-^  of  in- 
justice be  set,  and  a  door  opened  to  oppression. 

This  woman's  evidence,  without  the  irresistible  proof 
which  the  child's  appearance  furnishes,  and  which  the 
opinion  of  so  many  skillful  men  of  profession  confirms, 
carries  with  it  its  own  refutation.  The  counsel  here 
recapitulated  the  dates  and  epoch  fixed  by  the  woman 
from  the  time  she  first  became  acquainted  with  Whistelo 
in  August,  1 806«-— his  going  to  sea  on  the  first  of  May,  and 
returning  on  the  first  of  August — that  she  felt  life  two 
months  before  his  return,  which  was  only  one  month 
from  the  time  she  swears  to  his  having  got  her  with  child. 
All  the  physicians  agree  tliat  that  symptom  of  prej^nancy 
Jioes  not  take  place  in  less  than  three  months,  and  that  it 
lis  more  commonly  four.  She  has  also  positively  contra- 
"^icted  upon  one  examination  upon  oath,  what  she  posi-* 
fively^swore  upon  another.  At  the  police-ottice  she  said 
&fae  had  no  connexion  with  the  white  man — before  this 
court  she  has  ack^nowledged  that  she  had. 

There  is  at  least  as  much  reason  to  chaise  the  white 
roan  to  be  the  father,  with  whom  she  stales  on  her  oath 
that  she  had  a  connexion  within  a  few  days  after  itie  first 
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connexion  with  the  black.  So  short  an  interval  must  Ntw-tOWt," 
l^ve  it  impossible  to  determine,  from  the  reckoning  of  *®^' 
time  merely,  which  was  the  father.  If  so,  and  the  mat- 
ter was  otherwise  in  balance,  surely  the  child  being 
white,  is  a' circumstance  strong  enough  to  put  it  past  all 
doubt.  Another  fact  equally  conclusive  is  what  the  mo- 
ther told  the  witness,  Ray,  when  she  took  back  the  child, 
"  That  the  defendant  at  first  would  not  own  it,  that  it  was 
not  bis,  and  that  now  he  should  not  have  it.''  Now,  if 
this  was  a  serious  crime  and  a  criminal  prosecution,  such 
evidence  would  not  weigh  a  feather.  I  cannot  see  why 
there  should  be  any  more  hesitation  in  the  present  case. 

Aft^r  Mr.  Morton  bad  finished,  another  woman  was 
produced  with  her  child.  The  woman  was  a  light  mu- 
latto, and  the  father  said  to  be  a  black  man. 

Sampson.  If  this  be  to  prove  any  thing  by  comparison 
it  is  good,  provided  the  object  of  comparison  be  certain. 
We  must  have  proof  of  the  parentage  of  this  child,' other- 
wise it  is  ignotvmptr  ignotiusm 

Mr.  Vanhool^  next,  according  to  arrangement,  sum« 
m^JTupTsPhQ  answered  the  observations  of  Mr.  Morton,  ^ 
leaving  to  Mr.  Sampson  the  reply. 

He  said,  the  arguments  did  not  convince  him  in  any 
degree  that  the  black  man  was  not  the  father  of  the  child* 

And  if  by  fair  reasoning,  the  party  who  sued  was  en- 
titled to  an  order,  the  court  would,  in  spite  of  subtle  ob- 
jections and  raillery,  grant  it  in  furtherance  of  the  statute. 
The  commissioners  of  the  Almshouse  had  instituted  this 
suit  as  their  duty  obliged  them,  and  the  law  directed. 
The  woman's  testimony  in  one  view  was  meritorious- 
it  went  to  dischai^e  the  community  from  the  burthen  of 
supporting  a  bastard  child,  and  to  oblige  the  true  father 
to  maintain  it,  and  therefore  should  not  be  disfavoured. 

Much  stress  was  laid  upon  the  time  of  her  feeling  her 
pregnancy,  but  that  was  not  sufficient  to  destroy  the  force 
of  her  positive  testimony  on  oath ;  a  difference  or  mis- 
take of  a  month  or  two,  which  may  be  the  fault  of  her 
memory,  is  not  enough  to  discredit  her.  What  she 
said  at  the  police  is  of  as  little  importance,  being  easily 
reconcilable  with  what  she  has  sworn  here.  She  said 
she  had  no  connexion  with  a  white  man,  meaning  no  such 
connexion  as  could  produce  a  child ;  and  she  admitted 
before  the  same  magistrates,  on  the  same  occasion,  that 
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IIEWTMK9  she  had  a  stru^Ie  with  one,  and  that  he  tore  her  petti^^ 
1^^  coat.  If  she  did  not  say  the  whole  of  this  when  upon 
oath,  at  the  time  her  depositions  were  written  down,  it  is 
not  material;  she  might  not  have  been  so  particularly  ques- 
tioned till  afterwards  ;  but  viewed  with  common  candor, 
there  is  no  contradiction  to  discredit  her.  On  the  one 
occasion  and  on  the  other  her  evidence  was  this,  that 
she  had  a  struggle  with  a  white  man,  but  that  she  pre* 
vented  him  by  resistance  from  accomplishing  bis  pur* 
pose,  and  was  sure  there  could  be  no  child  born  in  con* 
sequence  of  that  encounter* 

Why  did  not  the  gentleman  on  the  other  side  call  this 
white  man  ?  He  could  have  contradicted  her  if  her^testi- 
mony  was  false. 

With  respect  to  the  alarm  with  the  pistol  and  its  pos- 
sible effect  upon  the  mother's  imagination — that  changes 
in  the  foetus  do  happen  from  such  accidents,  stands  upon 
Ae  highest  authority  ;  and  has  beeji  supported  in  a  way 
not  to  be  shaken,  by  Doctor  Mitchill,  who  has  related 
facts  proved  past  contradiction.  Doctor  Pascahs  thinks 
it  far-fetched  to  suppose  it  would  change  the  complexion, 
but  seems  to  admit  that  it  might  produce  abortion  or  de- 
formity ;  yet  the  change  the  most  easy  of  operation  has 
been  stated  to  be  that  in  the  colour  of  the  skin.  Doc« 
tor  Mitchill  has  stated  that  reasoning  a  priori  upon  such 
subjects,  is  only  presumption  ;  but  that  where  facts  of  a 
certain  nature  have  arisen,  it  is  possible  that  similar  facts 
may  arise  from  similar  causes,  and  he  has  given  instances 
of  infinitely  greater  changes  than  this  by  the  power  of 
maternal  affection.  Certainly,  to  oppose  arbitrary  rea-* 
soning  to  the  authority  of  facts,  is  the  height  of  presump- 
tion ;  and  no  man  is  better  qualified  from  his  extensive 
reading  and  continued  investigation,  to  collate  a  numbep: 
of  facts,  and  draw  certain  conclusions  from  them. 

Lastly,  the  woman's  testimony  goes  to  accredit  the 
•opposition  that  the  influence  of  fear  or  suprise,  and  the 
sudden  appearance  of  the  white  man  armed  with  a  pistol 
— the  struggle  that  ensued — the  irritation  it  produced — 
all  combined  to  operate  such  change. 

And  although  she  be  an  unfortunate  woman,  and  mo- 
ther of  an  illegitimate  child,  yet  let  me,  repeat  it,  that  her 
evidence  is  here  meritorious,  as  it  goes  to  deliver  the 
community  from  the  support  of  a  bastard,  and  justly  to 
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fii  the  man  who  begot  it  with  the  maintenance  of  it.  NEW-  TOHK, 
And  above  all,  that  she  is  swearing  not  corruptly  for  her         ^®^- 
own  interest ;  hot  against  it,  for  if  money  was  her  object 
die  white  man  was  her  mark. 

Sampson.  May  it  please  the  court.  Ifeyer  the  situa- 
tion ot  man  was  full  of  peril  and  difficulty,  so  is  mine. 
My  learned  colleague  has  taken  to  himself  all  that  was 
terra  firma  in  our  cause,  and  when  he  had  brought  me 
to  the  world's  end,  plunged  me  headlong  into  that  ocean 
of  wonders  and  adventures  where  1  am  now  adrift.  He 
has,  moreover,  taken  away  his  notes  on  which  I  relied, 
mid  left  me  no  other  chart  than  this  stenographic  scrawl 
wherein  my  eyes  can  discern  nothing  but  objects  of  evil 
omen.*  Arctic  owls,  mishapen  monsters,  and  prodi- 
gious births.  Well  might  I  barter  one  hundred  leagues 
of  such  sea  for  half  an  acre  of  brown  furze.  If  I  escape 
tills  time,  I  will  hang  up  my  drooping  garments  as  an  of« 
fering  to  Neptune,  and  never  tempt  my  wayward  fortune 
more. 1  willnow'borrow  courage  from  despair,  and 
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to  the  matter. 

Soon  after  the  veroal  equinox,  io  the  year  of  the  vulgar 
era  one  thousand  eight  hundred  and  six,  an  Adam-co- 
loured damsel  submitted  to  the  lewd  embraces  of  a 
lacivious  Moor,  and  from  that  mixture  sprang  three  mi- 
racles. 

1st.  In  the  c6urse  of  one  month's  time  she  quickened ' 
and  conceived.  ' 

2d.  She  bare  a  child,  not  of  her  primitive  and  proper 
colour,  nor  yet  of  the  African — but  strange  to'  tell,  of 
most  d^enerate  white. 
*  3d.  And  the  greatest  of  these  wonders,  she  remained, 
as  the  counsel  for  the  Almshouse  charitably  testifies,  a 
lady  of  virtue  and  unblemished  credit ' 

I  had  heard  of  a  sect  that  trusted  more  to  Xaith  than 
to  good  works.  The  counsel  it  appears  is  of  that  sect, 
when  he  asks  this  honourable  court  to  put  its  hand  and 
seal  to  three  such  miracles.  I  would  rather  be  called 
ignorant  and  simple  than  too  learned  and  perverse.  But 
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*  Mr.  Sampson  had  taken  hia  notes  in  short -hand,  and  the  aUu- 
«ioo  here  is  to  certain  ^mpkatical  words  written  in  the  common 
chjiracter,  ai^d  of  course  more  obvious  to  the  eye. 
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ri£W-YOBX»  since  I  cannot  believe  in  the  metamorphoses  of  old,  nor' 
in  the  procreatroos  of  Jupiter  Ammon,  I  am  sour  upon 
the  belief  of  all  other  such  heathenish  stones. 

Before  I  lose  mjself  in  the  labyrinth  through  which  I 
am  to  tread,  that  I  may  not  die  m  the  learned  counsel's 
debt,  I  shall  first  answer  all  his  observations.  If  1  should 
miss  my  way,  and  never  return  to  where  I  set  out»  my 
will  is  that  all  concerned  shall  mourn  forme — the  whites 
potting  on  black,  and  the  blacks  white,  in  token  of  affec-^ 
tion*  liem :  the  manuscript  I  hold  in  my  hand  to  be 
deposited  in  the  city  library.  Item  :  the  fee  which  1  re- 
ceive in  this  cause,  to  enure  to  the  benefit  of  the  Alms- 
bouse. 

The  Counsel  says  that  the  reasoning  of  my  colleague 
has  not  convinced  him.  If  it  had,  it  would  have  been  a 
fourth  miracle  ;  for  certainly  the  counsel's  business  here 
was  not  to  be  convinced. 

He  triumphantly  asks  why  we  did  ,not  call  the  white 
man  ?  and  I  answer,  in  all  simplicity,  because  we  had  no 
need  of  him  :  besides,  he  is  our  rival,  and  carries  pistols  ; 
and  we  disclaim  all  prying  into  what  does  not  concern 
us,  and  all  indiscreet  meddling  with  family  affairs. 

All  the  justice  we  ask  for  our  poor  black.swain,  is  not 
to  pay  for  a  child  he  never  got,  nor  be  made  a  worker  of 
miracles  against  his  will :  the  thing  of  all  things  of  which 
he  thought  the  least,  and  of  which  he  is  the  least  am- 
bitious. 

Again,  the  counsel  asks  what  motive  could  the  woman 
have  to  charge  the  child  to  a  black  father,  when  she 
could  have  had  a  white  one  ?  We  do  not  know  why- 
some  love  the  darkness  rather  than  the  light. 

But.it  is  said  evidence  was  meritorious,  and  for  the 
good  of  the  community,  charitable,  and  for  the  good  of 
the  AImj(bouse.  I  never  before  heard  of  such  pious  and 
patriotic  fornication. 

But  iT  she  was  disposed  to  perjure  herself,  would  she 
not  have  laid  the  child  to  the  richest-father  as  well  as  to 
the  fairest  ? 

Perhaps  not.  Perhaps  she  wished  to  establish  a  part- 
nership according  to  the  custom  of  merchants,  long  used 
and  approved  within  this  city,  to  make  onef  a  sleeping 
partner^  to  contribute  by  his  friandn  ;  the  otifier  the  ac- 
tive partner,  taking  the  trouble  and  respon  /ibility,  and 
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giving  his  naone  to  the  firm.     She  has  herself  averred  ^NEW-tobk, 
and  proved  this  partnership,  stated  the  locus  in  quo^  and  /     ^®^ 
laid  the  ren«e   in  her  bed,  and  it  is  too  late  now  for  the/ ! '-^^-f" , 
counsel  tosaj  it  waa  a  transitory  action  after  mwe/ownrf,/  .  e«^f*u 

^  There  is  another  legal  view  of  this  matter.  The  child 
may  be  a  negotiable  instrument  under  the  statute  of 
Anne,  and  one  party  liable  as^naiiker,  the  other  as  en- 

•^  dorser*  k  is  thus  that  commerce  is  every  day  encroach- 
ing oh  the  common  law.  Formerly  a  bastard  was  nW- 
lius  filius^  and  could  have  no  father :  now  it  seems  he 
may  have  two,  unless  the  court  will  think  that  it  is.  carry- 
ing the  commercial  principle  too  far*  Then  if  the  court 
will  allow  only  one  father  to  one  child,  it  is  to  be  seen 
whether  it  will  permit  another  innovation  not  less  vio- 
lent, viz :  that  black  men  shall  be  the  fathers  of  white 
children  by  intendment  of  law.     If  a  white  man  eaa 

^    say  to  a  black  one,  get  out  of  that  bed,  you  black  devil, 

I  till  I  do  this  thing — hy  division  of  labour  trade  will  be 
advanced — ^you  must  do  your  part  of  the  duty  and  I 
mine — I  will  get  the  child  and  you  shall  father  it — there 
will  be  in  this  manner  employment  for  us  both — Can 
that,  may  it  please  your  honours,  be  the  law? 

As  to  a  complaint  made  by  the  gentlemen  that  we  in- 
sinuated the  evidence  on  his  side  to  be  altogether  base^ 
if  it  be  any  satisfaction  to  him  we  will  retract  that  say- 
ing. We  will  admit  that  there  was  first  and  second 
fiddle  and  base  accompaniment.  But  as  he'  is  himself 
the  leader  of  the  band,  he  ought  not  to  complain  of  th 
efiect.  y 

After  breaking  a  lance  upon  my  colleague  in  the  ho- 
nour of  this  d^iughter  of  Eve,  be  attacks  the  doctors  tn 
masse.     What  do  they  know,  he  says,  more  than  other 
^    But  that  is  not  all,  he  goes  farther  and  levek  a 
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shaft  at  your  honours  on  the  bench,  and  says  you  have 
as  much  experience  in  such  matters  as  any  doctors  or 
any  persons  whatsoever.  Some  gentlemen  have  a  hap- 
py loiack  at  saying  any  thing.  If  I  had  even  suspected 
any  of  your  honours  of  any  such  experience,  or  at  all 
to  have  dipped  into  such  matters,  even  from  curiosity,  I 
never  should  have  ventured  to  hint  at  it. 

After  disposing  of  the  faculty  in  a  summary  way,  and 
representing  all  the  doctors  who  dont  believe  that  black 
men's  children  may  be  white,  as  a  set  of  cotsting  doc- 
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IfEW-TORKt   ton,  who  dont  go  out  of  sight  of  land,  who  run  by  the 
'^^'         line  and  the  dipsej  lead,  he  then  introduces  a  doctor  as 
.a god  upon  the  scene.     Never  was  a  god  introduced 
more  apropos.     It  was  trulj  dignus  vindice  nodus.     It 
was  no  longer  your  men  of  experience  who  believe  no- 
thing but  what  they  see,  and  tell  nothing  but  what  they 
^  know,  who  never  go  on  voyages  of  discoveries  or  ex- 
plore  the  unknown  regions  of  hidden  wonders.     Not  so 
;  doctor  MitchilU   At  his  name  all  ears  stand  erect ;  might 
and  power  are  his  attributes.     Be  it  so.     I  rejoice  in 
his  strength,  I  glory  to  magnify  him,  for  if  he  be  that 
great  Ajax  Teiemonius,  who  tnen  am  I,  who  have  stuf* 
fled  witli  him  for  one  hour  in  the  heat  of  a  burning  day, 
and  come  ofl*,  if  not  with  victory,  with4ife,  which  is  great 
honour  ?     And  now  having  returned  by  the  same  sally- 
port through  which  1  ventured  out  to  skirmish  with  him, 
once  more  I  plant  my  standard  on  the  ramparts  of  the 
law,  and  display  to  the  whole  camp  the  trophies  I  have 
borne  off  the  field. 

k  is  grievous  to  see  the  disposition  that  pervades  man* 

kind  to  laugh  at  serious  things*     But  ever,  by  the  side  of 

^minent  learning,  there  is  a  nitch  where  malice  loves  to 

^  sport.     It  is  a  quit  rent  which  the  learned  owe  to  us 

Ismail  wits ;  it  is  an  indemnity  for  the  shade  they  cast 

^upon  us,  and  we  seize  npon  it  by  the  title  of  amends* 

,  I  do  very  much  respect  the  witness  and  admire  his  learn* 

\ingand  his  candour  j  but  when  I  think  of  the  odd  ex- 

ei^rsion  we  have  made  to  discover  the  parentage  of  this 

child  of  nature,  I  must  either  laugh  or  die  of  it. 

If  a  witness  was  wanted  with  a  mind  well-stored  with 
facts,  he  stands  unequalled.  His  is  like  the  magazine  of 
some  ^eat  commission-merchant,  whose  high  credit  and 
extensive  correspondence  brings  him  consignments  from 
the  four  comers  of  the  earth — ^-with  room  for  all,  and 
DO  particular  reason  for  rejecting  any,  whoever  would 
make  up  an  assortment  to  answer  any  demand,  may  call 
upon  him.  If  the  wares  be  not  all  his  own,  he  has  a 
factor's  lien  on  them,  and  a  vested  interest,  and  may  dis- 
pose of  them  for  the  benefit  of  the'  concerned.  If  he 
parts  with  them  without  warranty^  and  there  is  no  scienter  ^ 
then  they  are  at  the  risk  of  the  party  wblo  receives  them, 
and  the  maxim  is  caveat  emptor. 

It  was  with  this  view  of  ascertaining  how  far  these 
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£icts  were  warraDted  genuine,  or  in  other  words,  how  NEW-TORK, 
many  ounces  of  such  testimony  went  to  the  pound,  that 
I  put  so  many  questions  to  doctor  MitchilL     I  wanted  to 
know  whether  we  were  to  take  by  the  Winchester  or  the 
standard  bushel — whether  our  long  measure  was  the  ell 
Flemish  or  the  common  yard  ;  and  the  court  will  very 
clearly  comprehend,  or  else  will  not  comprehend  bow 
we  came  to  treat  of  Plato^s  triangle,  of  the  virtues  of  the 
number  Three,  and  of  the  probability  of  the  opinions 
of  that  great  philosopher — viz.  that  when  men  and  wo« 
men  hold  this  sort  of  tete-a-teie,  it  is  only  for  the  sake  of 
completing  a  triangle.     If  I  did  not  pursue  that  curious 
^subject  farther,  it  was  for  this  reason :  from  the  moment ' 
I  found  out  that  a  triangle  had  but  three  sides,  1  saw  that  j 
the  doctrine  would  not  apply ;  for  make  what  angle  you  ( 
will  of  a  man  and  woman,  still  as  each  has  two  sides  at 
tht  Uasty  a  right  and  a  left,  the  diagram  which  they  de- 
scribe must  have  four,  got  to  speak  of  others  thatj[  am 
asjiamedjaanentifln^  ~         ^ 

We  passed  on  to  Aristotle ;  but  with  all  his  form  and 
his  substance,  his  matter  and  his  motion,  his  cause  and 
his  efiect,  he  could  not  inform  us  how,  without  violating 
probability,  the  black  man  could  get  the  white  child  ;.and 
therefore,  as  we  gained  no  light,  we  had  no  need  of  any 
photometer  to  measure  how  much.  Fearii^  to  trust 
myself  longer  in  the  dark,  I  passed  on  to  the  next  topic,  # 
recollecting  an  old  maxim  : 

Desperes  tractata  niitescere^osse  relinquas^ 

But  I  had  the  consolation  to  think,  that  for  all  that  had 
yet  passed  between  us,  nobody  was  a  bit  the  wiser. 

The  albinos,  with  their  blood-shot  eyes  and  white 
tiair,  with  the  arctic  owls,  Swedish  sparrows,  and  white     ' 
birds  of  Canada,  I  leave  to  the  curious  in  wild  fowl.  ' 

The  strength  of  the  adversary's  case  I  take  to  be  this :   ^ 
that  at  a  critical  moment,  after  Mr.  Whisteloand  Miss    ^ 
Williams  had  been  just  long  enough  in  bed  together  to  be     / 
>     drawing  towards  a  perfect  understanding  of  the  business 
which  brought  them  there,  the  ladj  saw,  or  thought  she 
\    saw,  an  apparition  of  a  white  man  making  towards  her 
'    with  his  cockfejl  pisto}in  his  hand ;  and  the  true  point 
^  now  is  wUelKer  that  apparition  did  of  itself  beget  the 
\  child,  or  only  change  it  from  black  to  white  after  it  wa$ 
*     Vol.  hi.  W 
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NEW-YORK,  begotten,  by  acting  upon  the  nervous  system  of  the  mo- 

1808.  ^jj^p  f     j^^Q  counsel  showed  a  skill  more  than   profes-    ; 

^"^"Y^  sional,  which  convinced  me  that  he  had  gone  deep  into  / 

^""^oTihe'  ^hia  subject,  and  probed  it  successfully.     He  understands  ! 

AlmshouM  the  doctrine  of  animal  appetencies,  if  not  of  chemical  ' 

Wh'^ielo       affinities. 

"  It  is  curious  to  see  lyovr  the  learned  will  differ :  Prd- 

"■  '  fessor  Roderer  denies  the  effect  of  maternal  imagina- 

'tion  in  .changing  the  form  or  colour  of  the  foetus  ;  and 
for  so  doing  he  gains  the  prize  medal  of  the  University 
of  Gottingeu.     Doctor  Mitchill  maintains  the  effect  of 
maternal  imagination  with  all  his  miglit.'    And  another 
profound  and  ingenious  philosopher,  doctor   Erasmus 
.     Darwin,  denies  this  power  in  the  female  imagination ;  - 
\  but  demonstrates  its  existence  in  the  male,  and  says  that 
)  the  Calipoedia,*  or  art  of  getting' beautiful  children,   as 
/  also  of  procreating  males  or  females,  mat/  be  taught  by 
/  affecting  the  imagination  of  the  male  parent ;  ^or  he  say8\ 
/    that  the  delicate  extremities  of  the  seminal  ghmds  irri- 
I     tate  the  organs  of  sense,  either  of  sight  or  of  touchy  He 
Vrpcommends  the  art  very  seriously  to  those  who  are  i«- 
ierested  in  the  procreation  of  male  or  female  children  ; 
and  observes  that  the  phalii  which  were  hung  round  the 
necks  of  the  Roman  ladies,  or  worn  in  their  hair^  might 
have  caused  the  great  proportion  of  male  children.  'He 
.,  laments,  finally,  that  the  manner  of  accomplishing  this 
cannot  be  unfolded  with  sutHcient  delicacy  to  meet  the 
public  eye.     And  I  fear  myself  the  squeamishness  of  the 
age  to  be  such,  that  if  any  professor  should  propose  a 
course  of  lectures,  or  any  artist  advertise  to  give  lessons 
in  this  art,  he  would  tind  very  great  difficulty  and  dis* 
couragement.     A  reflection,  by-the-by,  involving  a  sa- 
tire upon  mankind,  since  it  is  notorious  that  the  most 
,'  deUcatc  of  both  sexes  practise,  with  shameless  hypo- 
crisy, what  is  too  bad,  it  would  seem,  to  be  spoken  of 
without  offending  decency.     1  greatly  wish,  therefore, 
that  the  Abbe  Spallenzani  had  brought  his  methods  into 
general   use,   notwithstanding  the   slighting  manner  in 
which  sir  James  Jay  has  treated  them,  because  it  would 

■ 
*  Doctor  Darwin,  and  other  learned  zoolo^^ts,  seem  to  liave 
nuitaken  Uiislerm.     It  should  be  written  Cait^xidopma. 

The  Reporter, 
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be  a  means  of  quietting  the  most  scrupulous  delicacj,  and  NfiW-TOBK^ 

relieving  persons  of  elevated  sentiment  from  the  ueces-         ^d^- 

sity  of  course  familiarities  ;  and  be  more  suitable  every 

way  to  the  delicacy  of  the  age.     But  as  far  as  concerns 

the  present  point,  whether  Roderer,  Mitchill  or  Darwin 

prevail,  the  cause  is'^ot  a  whit  advanced  ;  for  allowing 

that  this  white  man  operated  upon  the  organs  of  sight  or 

touchy  whether  of  father  or  mother,  so  as  to  whiten  the 

child,  such  a  position  would  give  birth  to  two  doubts, 

more  perplexing  than  any  yet  appearing.     First,  touch-"^ 

ingthe  identity  and  individuahty  of  the  infant,  of  which  / 

individuality  colour  is  a  part.     For  if  one  makes  a  child  / 

black  and  another  makes  it  white,  shall  it,  while  it  con-  > ' 

tinues  white,  be  said  to  be  the  child  of  the  father  who  V. 
made  it  black,  and  not  rather  be  taken  to  be  his  who 
made  it  white  ?  Even  upon  legal  pringples,  such  an  act 
of  ownership  exercised  by  a  man  over  the  child  of  ano- 
ther, as  bleaching  him  without  authority,  entitles  him, 
whose  cinTcT  was  so  Bleached  against  his  consent,  to  aban- ' 
don  altogether  to  the  wrong  doer,  and  to  throw  the  child  \ 
upon  his  hands.    Certainly,  if  such  a  principle  be  estab- 
lished, as  that  white  men  can  father  their  children^poa 
negro  fathers,  it  will  very  much  advance  industry,  and 
encourage  many  to  go  abroad  for  employment  who  now 
stay  at  home. 

But  to  return  to  maternal  affection.  A  fair  lady,  to 
whom  his  holiness  Pope  Nicholas  the  Third,  had  com- 
mitted the  sacred  charge  of  bearing  him  nephews  and 
mec«5,  brought  him,  to  his  utter  discomfiture  one  day,  a 
littiE^ear^and  why  ?  why,  because  he  wajB  of  the  Ur- 
sini  family,  and  had  every  where  throughout  his  palace 
carved  and  painted  emblems  of  the  name  and  honour^ 
of  his  house.  Pope  Martin. the  Fourth,  who  succeeded 
to  the  chair,  the  palace,  and  the  mistress,  fearful  of  like 
mischief, 'had  them  all  eifaced  ;  and  accordingly  his  ne- 
phews and  nieces  were  nice  little  popines^  no  more  like 
bears  than  Miss  Williams'  child  is  like  a  negro. 

At  Tzertsogonbosh,  in  Germany,  there  was  a  religious 
procession.  Some  of  the  inhabitants  personated  angels^ 
and  sonie  devils.  One  of  the  devils,  more  merry  than 
wise,  took  it  in  his  head,  as  soon  as  the  pageant  was  over, 
to  run  home  to  his  wife,  and  accosted  her,  if  not  in  these 
words,  in  words  to  t^is  eflTect:'  "  You  dear  plague  of  my 
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NEW-TORK,  life,  for  all  the  yexation  you  have  caused  me  from  the  be- 
1808-  ginning  of  the  world  till  the  date  of  these  presents,  I  am 
determined  forthwith  to  do  in  sort  that,  you  shall  here- 
after be  the  mother  of  a  young  devil/' — She  scuffled,  he 
"  worried  her  out,  and  had  a  connexion  with  her ;''  and 
whether  she  felt  life  in  one  month  or  four,  she  finally  bore 
him  a  young  devil.  Doctor  Mitchill  saw  nothing  im- 
probable in  a  fellow  playing  the  devil  with  his  wife,  or 
begetting  a  little  devil.  He  thought  it  prudent,  however, 
to  inform  himself  whether  it  was  a  dancing  devil.  I  am 
cautious  in  what  I  relate  ;  and  as  1  did  not  know  what 
dancing-master  it  had,  1  would  not  undertake  to  say  : 
it  was,  however,  a  merry-begotten  devil,  and  probably  a 
dancing  one  ;  and  it  is  not  impossible  that  it  might  have 
been  one  of  those  that  tempted  Saint  Anthony,  twenty 
thousand  of  whom  it  is  said  could  dance  a  saraband  upon 
the  point  of  a  cambric  needle  without  incommoding 
each  other. 

That  the  learned  sometimes  account  for  things  quite 
differently  from  the  rest  of  mankind,  will  appear  from 
the  sequel  of  the  story  of  the  lady  of  Milan  and  her 
seven  sons.  There  was  a  tattle  when  I  was  at  Milan, 
but  as  those  who  believe  it  had  not  read  Simfm  Poniiusy 
de  Coioribus  octdorumy  it  may  be  entitled  to  small  credit. 
There  was,  they  said,  in  those  days  a  young.  Scotch 
laird,  blue-eyed,  and  red-haired,  who  made  the  tour  of 
Italy  to  see  pictures  and  statues,  and  kiss  the  Pope's 
toe  ;  but  that  his  devotion  was  pricipally  warmed  by  the 
image  of  this  cis-alpine  saint;  that  he  came  at  diflTerent 
times  to  worship  at  her  shrine,  and  finally,  that  it  was 
}ie  who  recommended  the  milk  that  turned  tlie  chil- 
dren's hair  red. 

So  much  forihaternal  affection  with  human  kind.  But 
as  there  is  a  comparative  anatomy,  why  not  comparative 
zoology  ?  and,  unfortunately  for  the  pride  of  man,  in  the 
act  on  which  our  philosophers  and  doctors  have  deliver- 
ed their  opinion,  the  similarity  is  entire.  Poets  have 
viewed  it  in,  the  same  light;  and  the  prince  of  poets  de- 
fines it  to  be  making  the  beast  with  two  backs.  He  too, 
by  the  bye,  was  for  ihe'matemal  affection,  for  he  makes 
lago  alarm  Brabantio,  lest  Desdemona  should  *<  be  got 
with  child  of  a  Barbary  horse,"  and  he  should  have 
"  coursers  for  cousins  and  gennets  for  german."     It  was 
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Cmifarmable  to  that  idea  that  I  asked  doctor  Mitchill  NEVT-torKi 
whether  the.  fanners  on  Long-Island  could  reasonably  ex-         ^®^ 
pect  to  have  a  hay  foal  when  they  ploughed  the  black     ^"^"""T^ 
mare  with  the  bay  horse.     He  saw  no  more  wondertban   ^ere  of'ui^ 
that  a  black  hen  should  have  a  whit^  egg :  and  then     Aimsboose 
would  have  been  the  time,  but  for  the  fear  of  lengthen-  y- 

ing  out  the  trial  too  far,  to  have  discussed   the  great  "^*  ^' 

problem  of  the  eternity  of  the  world,  which  many  vf»ne- 
rable  philosopher*;,  according  to  Censorinus,  supported         ;.  ^. 
by  the  single  argument  of  an  egg.* — For  they  said  no"  V*' 
egg  was  produced  without  a  bird,  and  no  bird  without  an 
egg ;  and  as  it  never  could  be  shown  which  was  first  form- 
ed, it  followed  that  the  world  had   no  beginning*     We 
night  have  shown  upon  the  authority  of  Aristophanes, 
how  the  world  was  produced  by  divine  love,  and  divine 
love  from  the  egg  of  night,  hatched  by  chaos.     If  we  ; 
had  been  prepared  to  go  into  eternity^,  there  would  have 
been  a  range  !  There  was  a  subject  tit  for  philosophy — 
one  never  to  be  determined* 

Touching  the  old  cow  that  was  killed,  I  can  only  say 
that  whatever  doctor  Mitchill  says  he  saw,  I  believe  as  if 
I  had  s^en  it ;  1  therefore  believe  he  saw  a  cripple  play- 
ing with  a  cooper's  knife,  and  playing  with  it  between 
his  toes.  I  believe,  also,  that  the  neighbouring  gossips 
told  him  the  story  of  the  dead  cow  ;  but  I  am  not  bound 
to  believe  all  they  said.  When  such  facts  occur,  it  is  so 
natural  to  run  the  back  scent,  and  if  memory  does  not 
furnish  something,  invention  will.  I  once,  however, 
aaw  a  man  who  was  bom  without  arms,  but  his  father 
bad  killed  no  cow. 

It  is  a  good  rule,  that  golden  rule  of  king  Charles,  to 
believe  the  half  of  what  we  heaf.  It  is  a  good  rule  of 
jurisprudence  to  reject  all  hearsay  evidence;  and  it  isa^. 
good  rule  to  reject  a  great  deal  more.  A  man  made  a 
fortune  by  wagering  to  the  contrary  of  what  every  body 
said.  If  his  maxim  was  true  in  common  life,  how  much 
more  so  in  philosophy  ? 

The  attorney's  case  in  Haddington's  poems,  with  the 
difference  only  between  black  and  white,  is  a  case  in 
jpoint.     He  was  an  awkward  fellow  .to  upset  his  ink  in 

*  Jfegani  omnino  posse  reperiri  aveshe  ante  an  ava  generata  slnt*    > 
Cxaii  et  ovum'sine aoe  et  avis  sine  oto  gigni non possit. 
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NE  w-YORK,  hid  wife's  lap.  It  was  such  an  ill-natured  return  for  her 
1806.  daresses,  ingratitude  of  so  black  a  dye,  that  he  deserved 
his  fate. 

The  world  has  been  in  ignorance  on  another  subject, 
which  this  trial  has  promulged. — First,  all  begroes  were 
supposed  to  be  black.  In  process  of  time  it  wjfs  dis- 
covered that  some  were  white  ; — ^and  now  it  appears  that 
others  are  pye-balled.  He  that  doctor  Mitchill  saw,  in 
the  very  act  of  metamorphose,  was  a  full  grown  man, 
and  could  not  be  influenced,  one  would  think,  at  that 
time,  by  any  affection  of  his  mamma  to  change  his  colour. 
That  fact  then  remains  to  be  accounted  for  on  some 
newer  principle.  1  once  knew  a  Mr.  Percy,  a  compo- 
ser in  music  and  a  singing  master.  He  taught  in  roj 
family,  and  he  confessed  one  day  in  the  fulness  of  his 
heart,  that  he  had  been  credulous  enough  to  throw  away 
a  guinea' a  visit  for  several  months,  to  a  quack,  calling 
himself  an  ancient  magnctist,  who  undertook  by  ges- 
tures and  wry  faces  to  take  a  purple  stain  from  the  cheek 
of  a  favourite  pupil.  In  the  beginning  of  the  course  of 
magnttism^  all  parents,  kindred  and  neighbours,  glorified 
this  quack,  for  they  thought  they  saw  the  mark  disap- 
pearing from  the  edge  of  the  lower  eye-lash.  But  final- 
ly they  were  convinced  that  they  were  imposed  upon. 

There  was  a  horse  shown  some  time  ago  in  New- York 
as  a  wonder,  and  he  passed  well  enough  because  his  tail 
was  shaved  and  his  buttocks  painted  dapple  greet).  It 
is  the  easiest  thing  in  life  to  work  a  wonder. 

The  last  question  I  took  the  liberty  of  asking  doctor 
Mitchill;  in  order  to  come  to  a  just  estimate  of  what  he 
conceives  the  line  of  probability,  was,  whether  the  fact 
which  we  have  on  Scripture  authority  of  the  changes 
worked  upon  La  ban's  sheep  by  the  contrivance  of  Ja- 
cob, was  to  be  considered  as  a  miracle,  or,  on  the  prin- 
ciples of  maternal  afTection,  a  thing  within  the  ordinary 
laws  of  nature  ?  And  the  learned  witness  answered, 
without  hesitation,  that  it  was  to  be  accounted  for  by  the 
ordinary  laws  of  nature.  Seieing  that  this  is  so,  and  that 
in  matters  of  generation  the  resemblance  is  so  perfect 
between  man  and.  beast,  I  wonder  it  has  not  be^n  long 
ago  turned  to  the  embellishment  of  the  human  species* 
Ladies  might  then  go  to  the  ball,  and  Indians  to  the  war 
without  paint ;  and  it  would  be  an  innocent  pleasure  to 
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Taricgate  bojs  and  girls,  by  means  of  coloured  sticks^  \  )9£W-T0ll|;;, 
feathers  and  ribbands  ;  and  the  Dutchmen  might  display  [       ^®^- 
thfeir  taste  upon  their  children  as  they  now  do  upon  their  | '  ^"'"Y'^ 
tulips.     How  pretty  and  pleasant  to  see  little  natural*. '^^""/"JjJJJ^ 
Harlequins  playing  about !  But  for  the  ignorance  of  our  i  Almsboase 
&thers  we  might  have  been  burnished  like  game  cocks,/  7- 

and  had  wives  like  birds  of  paradise,  and  daughters  likel  "^^' 

cockatoos:  now  and   then  those  that  love  curiosities!  -"^"^"'^ 

might  have  a  little  monster,  and  for  those  who  think  two  \ 
heads  better  than  one,  it  would  be  quite  easy  to  frighten  \ 
the  mother  out  of  a  child  with  two  heads. 

Let  not  the  learned  witness  complain  that)  we  treat 
his  opinions  lightly  ;  the  greatest  philosophers  in  the  uni- 
verse have  been  thought,  upon  some  particular  subjects, 
too  easy  of  belief* 

Hippocrates  relates  that  his  mother  used  frequently 
to  tell  him  that  for  two  years  before  his  birth  s^c  had  no 
carnal  intercourse  with  his  father.  But  that  she  had 
been  strangely  influenced  one  evening  as  she  was  walk- 
ing in  the  garden. 

Galen,  in  his  treatise  on  the  measles,  says  the  disease 
was  brought  by  a  woman  who  had  no  father. 

Doctor  Harvey,  who  discovered  the  circulation  of 
the  blood,  is  said  to  have  believed  and  written  of  a  race 
of  men  with  tails. 

Diodorus  Siculus  mentions  a  sorceress  of  Egypt  who 
had  passed  for  the  celebrated  Isis,  upon  the  strength  of 
bearing  children  without  the  help  of  men,  but  that  a 
priest  of  Mercury  was  detected  in  her  bed. 

Livy  speaks  of  a  woman  brought  to  bed  in  a  desolate 
island,  where  she  had  not  seen  a  human  face  for  nine 
years.  She  was  brought,  he  says,  to  Rome,  and  exa- 
mined by  the  senate.  What  a  pity  that  we  bad  no  report 
taken  in  short  hand  of  the  arguments  of  the  juriscon- 
sults, and  the  opinions  of  the  conscript  fathers! 

Lord  Bacon,  in  treating  of  tHe  period  of  gestation  o( 
various  animals,  says  gravely,  that  an  ox  goes  twelve 
months  with  young  ;  and  doctor  Mitchill,  of  North  Ame- 
rica, was  so  impressed  in  early  life  by  reading  the  novel 
of  the  christian  bishop  Heliodorus,  entitled  the  loves  of 
Tfaeagines  and  Cliariclea,  that  he  could  not  see  any  im- 
probability in  black  men  getting  white  children! 
^     A  Prussian  soldier  was  detcjcted  taking  certain  jewels 
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NEiv-TORK,  and  corporal  ornaments  from  the  image  of  the  Virgin 
1808.         Mary,  and  boldly  asserted  that  she  gave  them  to  him. 
J^'^'^f^     The  case  was  novel,  and.  a  counsel  of  prelates  and  other 
ers  ortlie"'    'earned  men  was  convened,  who,  not  averse  to  miracles. 
Almshouse     adjudged  the  thing  possible.     Frederick  the  great,  un- 
y-  derstood  trap,  and  suffered  the  soMier  to  be  dischai^ed ; 

^,^^^^J^2^^  but  next  day  it  was  proclaimed  that  on  pain  of  death, 
"""""""""""^  none  should  thereafter  take^advantage  of  the  generosity 
of  the  Virgin  Mary.  Now  let  it  be  proclaimed  by  au- 
thority of  the  mayor  and  corporation,  that  no  black  man 
shall  hereafter  presume  to  get  a  white  child  ;  but  let  the 
fellow  be,  in  the  mean  time,  discharged. 

And  now  that  we  have  returned  from  our  voyage 
round  the  world,  let  us  look  how  the  thing  stands  on  a 
nearer  view.     Ten  or  twelve  of  the  most  experienced 
j    physicians  declare  this  thing  next  to  impossible.     One 
!    gentleman  says,  emphatically,  that  if  it  is  true,  it  is  a 
prodigy,    and   prodigies,  he  believes,  do  not  happen, 
='    though  perjuries  do.    Some  of  the  professional  witnesses 
have  resided  long  in  those  countries  where,  if  such  facts 
were  natural,  they  must  have  fallen  within  their  notice  ; 
but  they  never  saw  one  such  as  would  warrant  Iheir  be- 
lief in  this  case — others  have  practised  in  that  particular 
and  useful  branch  which  enables  them  to  judge  with  cer- 
tainty in  matters  of  this  nature  ;  and  envy  cannot  deny 
of  them  that  they  have  brought  more  into  the  world  than 
.   they  have  sent  out  of  it.     The  very  gentleman  who 
ushered' into  life  the  babe,  whose  name  will  be  bright  in 
the  annals  of  zoology,  physiology,  pathology,  and  all  the 
ologiesy  (doctor  Secor,)  agrees  that  it  is  the  child  of  a 
white  man.     Doctor  Mitchill  denies  it,  partly  on  the 
j  authority  of  the  quadrupeds  of  Paraguay,  and  partly  be- 
;  cause  Miss  Williams  has  deposed  otherwise.     Allowing 
» the  analogy  in  such  transactions  beween  men  and  four* 
footed  animals,Nyet  I  am  not  so  easy  in  allowing  weight 
to  the  testimony  of  a  woman,  who  swears  to  her  own 
shame  ;  and  if  1  did  give' weight  to  her  testimony,  I 
should  not  admit  any  conclusion  to  be  drawn  from  it 
in  this  case ;  for  it  is  as  strong  one  way  as  the  other. 
She  scuffled  with  a  black  man  in  a  bad  house,  and  he 
worried  her  out  and  had  a  connexion  with  her.     Very 
good.     Shortly  afterwards  she  scuffled,  or  fit,  as  she 
termed  it,  with  a  white  man,  and  knocked  offhishat,*bQt 
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he  afterwards  came  to  bred  with  his  hat,  and  had  a  eon-  4  new-tork, 
nexion  with  her.    Did  you  cry  out  ?   No,  sir.    What  1       ^®^' 
<  then  did  you  do?  1  bid  hun  be  quiet!  Well!  where  is  the  \  ^^^"'''C'^ 
difference,  except  in  this,  that  the  white  man  had  no  hat  i^e"  onhcT' 
upon  his  head  ?  Will  it  be  contended,  now,'  on  the  au-  /  AlixiRbottae 
thority  of  any  treatise  upon  generation,  that  a^ma^o  can-  ' 
notget  a  child  yirithout^  a  bat  upon.  hisTiead  ?  Here  I  ; 
mipitsay7  without  indiscretion,  your  honours  have  ex-; 
perience  to  the  contrary.     No  well  bred  man  would 
think  of  going  to  bed  to  a  lady  with  a  hat  on  ;  if  he  did, 
she  would  do  well  to  knock  it  off.     If  he  was  so  much 
afraid  of  catching  cold,  he  might  have  put  on  his  night 
cap.     To  be  sure,  if  he  be  of  the  society  of  friends,  it  .\ 
alters  the  case,  because  then  it  might  be  an  inconve-   \ 
nicnce  ;  but  could  not  be  considered  an  incivility— but    \ 
there  is  no  evidence  of  that. 

Besides  this,  the  evidence  of  alderman  Barker  and 
Mr.  O'Blenis,  shows  that  she  has  contradicted  herself 
upon  oath,  for,  before  them  she  swore  she  had  no  con- 
nexion with  a  white  man.  Here  before  this  court  she 
admits,  when  upon  oath,  that  she  had.  She  admitted, 
it  is  true,  before  those  magistrates,  after  her  deposi- 
tions were  given  in,  that  she  had  a  scuffle  with  the  white 
man,  and  that  he  tore  her  petticoat  -,  but  that  does  not 
recoDcile  the  contradiction  upon  oath  Tearing  a  pet- 
ticoat is  not  having  a  connexion ;  nor  is  it  to  be  sup- 
posed that  all  the  passions  with  which  that  white  man 
was  influenped,  were  to  be  allayed  by  the  small  satisfac- 
tion of  tearing  her  petticoat.  Where  there  are  Helens 
there  will  be  wars ;  but  the  most  quarrelsome  will  not 
fly  to  arms  for  the  sake  of  tearing  petticoats.  I  defy  all 
the  annals  of  pathology  to  show  a  case  of  a  man  atfected 
with  such  an  antipathy  to  petticoats.  But  it  may  be 
said  one  of  those  scuffles  was  more  platonic  than  the 
other.  I  do  not  believe  that.  The  one  worried,  and 
the  other  Jit*  Platonic  love  does  not  carry  pistols,  nor 
jump  into  bed  with  its  hat  on.  Such  scuffles  may  differ 
in  etiquette — but  not  in  reality.  "  Montague's  men  are 
always  thrust  from  the  wall,  and  their  women  to  the 
wall."  Can  we  believe  that  the  white  watch  made  the 
black  watch  turn  out,  merely  for  the  sake  of  a^  warm 
hammock  ?  If  that  be  so,  I  can  only  say, ''  delicate  plea- 
sures to  susceptible  minds !''    But  that  is  not  the  ai^u- 
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VEW^OBKf  ment ;  the  woman  herself  says,  that  th^re  were  no 
"^^  young  ones  that  time,  because  they  ft  all  the  time.  If 
thjg^  £t»jnrJhat  more  is  wanted  ?  One  of  the  counsel  asked 
whether  many  races  of  animals  were  not  propagated  in 
strife,  and  he  instanced  cats  :  but  he  might  have  taken  a 
still  nobler  instance,  that  of  the  Sabine  women,  who 
scuffled  with  the  Roman  men,  yet  bore  them  children* 
All  history,  sacred  and  profane,  is  full  of  children  begot- 
ten in  violence.  There  are  countries  where  a  scratch* 
ed  nose  is  a  sign  of  victory  rather  tl\an  defeat ;  and 
where  a  woman  who  surrenders  her  favours  without  re- 
sistance, is  like  a  general  who  surrenders  a  strong  place 
without  a  shot.  Say  then  that  one  scuffled  like  Boreas, 
the  other  like  Zephyr — still  it  comes  to  the  same  thmg ; 
for  Zephyr,  mild  as  he  was.  got  Flora  with  child,  and 
Boreas  with  his  Orythia  could  no  more,  except  that  he 
got  twins  with  wings  on  them.  The  terms  in  which 
Ovid  makes  Flora  give  her  evidence,  are  so  applicable 
to  the  case  of  our  Lucy,  when  she  speaks  of  her  black 
lover,  that  I  am  tempted,  as  well  for  that,  as  to  show  I 
have  not  foigotten  my  Latin,  to  repeat  them. 

Ver  eratj  Zephyrus  me  conspexit^  abibam 
Insequiturjfugipyfortior  tile  fuii. 

What  is  there  then  but  the  love  of  the  marvellous  that 
should  induce  us  to  depart  from  the  ordinary  laws  of 
nature  to  come  at  the  conclusion,  that  this  child  belongs 
to  a  black,  rather  than  to  a  white  man  ?  There  was  no 
difference  but  in  the  manner ;  and  in  such  matters  eveiy 
man  will  have  his  way. 

Dick  can  neatly  dance  a  jig ; 
^N.  ^H^t  Tom  is  best  at  Borees. 

There  remains  but  one  topic  of  the  evidence  to  dis- 
cuss. Cases  have  been  related  and  assented  to  by  doc- 
tor Mitchill,  that  where  there  has  been  a  rapid  succes- 
sion of  intercourse  between  a  white  arfd  a  black  man, 
twins  have  been  bom,  each  resembling  the  respective 
incumbent  to  whom  he  owes  his  origin.  Upon  this 
ground  we  are  at  length  (enabled  to  make  a  proposition 
ivhich  will  meet  the  justice  of  the  casO)  and  of  course 
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the  approbation  of  tiie  court-     It  appears  here  that  there  \  NEW- YORK, 
has  been  a  rapid  succession  of  intercourse  in  the  very  \      ^^*^ 
j|0  terms  of  the  evidence  ;  but  of  the  twins  only  one  is  yet   »  ^■^'V'"^/ 
f^    come  to  light,  which  is  evidently  that  of  the  white  man.    '  eS  oHh?" 
■  The  black  man's  twin  is  not  yet  born  ;  but  if  the  lady    lAimshouM 
be  as  slow  in  bringing  forth  as  she  was  quick  in  conceiv-    '       v. 
ing,  it  will  be  time  enough  two  years  hence  to  look  for      ^"^**^'^' 
it.     Let  her  satisfy  the  court  that  she  has  lived  chaste  "  ' 

since  April,  1 806,  and  will  continue  so  to  do  for  two 
years  more,  and  then  if  there  comes  a  black  child  bona  I 
fide  the  fruit  of  oyjrcpnnexion,  we  pledge  ourselves  to  ^ 
maintavn  it.  ^*^ 


The  mayor  delivered  the  opinion  of  the  court  to  the 
following  eifect : 

This  is  an  appeal  from  the  police  magistrates. — It  ap- 
pears  that  they  were  divided  in  opinion  respecting  the 
chaining  the  defendant  asihe  father  of  an*'  illegitimate 
child,  and  that  the  commissioners  of  the  Almshouse  and 
Bridewell,  acting  as  overseeers  of  the  poor,  have  applied 
to  the  Sessions  to  review  the  case* 

The  defendant  is  a  negro— the  mother  a  mulattress— 
and  the  child  has  the  hair  and  most  of  the  features  of  a 
white,  the  colour,  indeed,  somewhat  darker,  but  lighter 
than  most  of  the  generality  of  mulattoes. 

The  oath  of  the  woman  is  positive  as  to  the  father; 
and  it  is  not  pretended  by  the  defendant  that  be  has  not 
'  been  connected  with  her ;  but  he  relies  upon  the  ap- 
pearance of  the  child  to  destroy  the  evidence  of  the  mo- 
ther. 

This'  case,  involving  a  most  important  question  in 
physiology,  the  most  respectable  medical  gentlemen  in 
the  city  have  been  called  in  to  give  their  opinions,  and 
they  almost  unanimously  declare  that  the  defendant  is 
not  the  father  of  the  child,  as  it  would  be  a  deviation 
from  the  course  of  nature.  Doctor  Pascalis  has  forti- 
fied bis  opinion  by  some  very  able  remarks ;  and  sir 
James  Jay,  a  physician  of  great  respectability,  and  of 
the  longest  standing  in  the  city,  has  given  a  decided  opi- 
nion to  the  same  effect,,  and  has  particularly  indicated 
the  want  of  crisped  hair  as  a  conclusive  circumstance 
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NEW-YORK,   against  the  testiin#ny  of  the  womaD  ;  and  he  had  been 
^  supported  in  his  ppinion  bj  the  president  of  the  Medical 

Society,  and  several  professors  and  other  distinguished 
physicians. 

The  only  opinion  which  militates  against  the  united 
voice  of  the  profession  is  that  of  doctor  Mitchill,  and 
this  is  more  in  appearance  than  in  reality.  That  learn- 
ed gentleman  has  explicitly  admitted  that  the  offspring  of 
the  mother  and  the  defendant  would,  according  to  the 
ordinary  laws  of  nature,  possess  a  colour  lighter  than 
that  of  the  father,  and  darker  than  th^t  of  the  mother ; 
and  that,  on  the  presumption  ef  their  being  the  parents, 
the  appearance  of  the  present  child  would  be  an  anamo- 
ly  in  the  science  of  man,  and  a  departure  from  the  usual 
operations  of  nature. 

If,  Jtherefore,  nothing  farther  appeared  before  the 
court,  we  would  not  hesitate  to  decide  against  the  appel- 
lants ;  as  we  undoubtedly  repose  less  confidence  in  the 
oath  of  the  woman,  than  in  the  opinions  of  the  medical 
gentlemen  who  have  appeared  here  as  witnesses,  cor- 
roborated by  every  appearance,  and  by  our  own  obser- 
vations ;  and  it  cannot  certainly  be  expected  that  we 
would  have  recourse  to  the  miraculous  to  bear  out  and 
support  the -testimony  of  the  mother.  The  rule  in  dra- 
matic poetry  will  apply  to  cases  of  this  nature—- 

Nic  pens  intersit  nisi  dignitts  vindice  nodus, 
Inciderit 

But  the  mother  has  reluctantly  attested,  and  explicitly 
admitted,  that  she  had  connexion  with  a  white  man  aa 
well  as  with  this  defendant.  We  can,  therefore,  even 
upon  her  own  testimony,  be  justified  in  dismissing  the 
present  complaint ;  and  we  accordingly  order,  that  the 
application  to  chaise  the  defendant  as  the  father  of  the 
illegitimate  child  be  over-ruled,  and  that  he  be  discharg- 
ed from  his  recognizance. 
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7%e  Mayor,  Aldermen  ecnd  Commonalty 
of  the  City  of  New-York* 

V. 

Richard  W.  Slack. 

This  was  an  action  to  recover  the  penalty  of  ^350  for 
the  alleged  breach  of  an  ordinance  made  \^  the  plain* 
tiffi,  prohibiting  the  interment  of  the  dead  within  cer- 
tain limits  of  the  citj. 

The  plaintiffs  allege  in  their  declaration,  that  they 
were  incorporated  by  a  charter  granted  to  them  on  the 
15th  of  January,  1730,  by  letters  patent  under  the  seal 
of  the  then  province  of  New- York  ;  and  which  charter 
declared  that  a  Board  of  Common  Council  should  be 
formed  for  the  local  government  of  the  city,  and  pro- 
vides, among  other  things,  that  said  Common  Council, 
era  major  part  of  them,  ^^  shall  have  full  power  and  au- 
thority, and  license  to  frame,  constitute,  ordain,  make 
and  establish,  from  time  to  time,  all  such  laws,  statutes, 
rights,  ordinances  and  constitutions,  which  to  them,  or 
the  greater  part  of  thetn,  shall  seem  to  be  good,  useful 
or  necessary  for  the  good  rule  and  government  of  the 
body  corporate  aforesaid ;  and  of  all  officers,  ministers, 
artificers,  citizens,  inhabitants  and  residents  of  the  said 
city,  within  the  limits  thereof ;  and  for  declaring  how, 
and  after  what  manner  and  order  the  Mayor,  Recorder, 
Aldermen  and  Assistants  of  the  said  city,  for  the  time 
'  being,  and  all  and  every  of  their  officers  and  ministers, 
and  all  artificers,  inhabitants  and  residents  of  the  same 
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19EW-  TORK,  city,  and  (heir  factors,  servants  and  apprentices,  in  their 
^^^^^^^^,^^     offices,  functions,  and  business  within  the  said  city  and 

Myor,&c.  of  the  liberties  thereof,  for  the  time  being,  and  from  time 
V.  to  time,  shall  use,  carry  and  behave  themselves ;  and  for 

^^  '  the  farther  public  good,  common  profit,  trade  and  better 
government  and  rule  of  the  ..aid  city ;  and  for  the  bet- 
ter preserving,  governing,  disposing,  letting  and  setting 
of  the  lands,  tenements,  possessions  and  hereditaments, 
goods  and  chattels,  to  the  aforesaid  Mayor,  Aldermen 
and  Commonalty  of  the  said  city  of  New-York  belong- 
ing, or  to  them  and  their  successoirs  hereafter  to  beloDg ; 
and  all  other  things  and  causes  whatsoever  touching  or 
concerning  the  said  city,  or  the  state,  right  and  interest 
of  the  same,''  with  a  proviso  that  such  laws  should  not 
be  contradictory  or  repugnant  to  the  laws  or  statutes  of 
England,  or  of  the  province  of  New- York.  With  power 
also  to  enforce  obedience  to  such  la^ws  by  inflicting  cer- 
tain pains  and  penalties  for  their  disobedience. 

The  plaintifis  in  their  declaratioid  farther  allege,  that 
in  and  by  an  act  of  the  legislature  of  this  state,  passed 
April  9th,  1813,  it  is  among  other  things  enacted,  ^'  that 
the  Mayor,  Aldermen  and  Commonalty  of  the  said  city, 
in  common  council  convened,  should  have^  full  power 

* 

and  authority  to  make  and  pass  such  by-laws  and  ordi- 
nances as  they  shouldfrom  time  to  time  deem  necessary 
and  proper  for  regulating,  or  if  they  find  it  necessary, 
preventing  the  interment  of  the  dead  within  the  said 
city ;  and  to  impose  penalties  for  the  non-observance  of 
*     the  same  not  exceeding  $250. 

That  on  the  3 1st  of  March,  1823,  the  Common  Coun- 
cil passed  a  certain  by-law  or  ordinance  prohibiting, 
after  the  first  day  of  June,  1823,  the  dicing  or  opening 
of  any  grave  in  any  burial  ground  of  the  city,  or  in  any 
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other  part  or  p^ce  of  the  city  which  lay  to  the  south-    liSW.YOBX; 
ward  of  a  line  commencing  at  the  centre  of  Canal-street,     s^^s^^r-^ 
on  the  North  River,  and  running  through  the  centre  of  Mayor,  &c.  of 
that  street  to  Sullivan-street ;  thence  through  Sullivan  v. 

to  Grand-street;  thence  through  Grand-street  to  the 
East  River ;  or  the  depositing  any  dead  body  in  such 
grave,  or  in  any  vault  or  tomb  within  these  limits* 

The  plaintifis  farther  allege,  that  the  defendant,  on 
the  12th  of  July,  1823,  caused  an  interment  to  be  made 
in  a  vault  in  St.  PauPs  church  yard,  and  thereby  incur- 
red the  penalty  exacted  by  this  ordinance. 

The  defendant  pleads  that  the  action  ought  not  to  be 
maintained  against  him,  because  the  rector,  church-war- 
dens, and  vestry-men  of  Trinity  church,  in  the  city  of 
New- York,  are  and  have  been,  for  one  hundred  years 
past,  and  were  at  the  time  that  the  city  charter  was 
granted,  seized  in  fee  of  the  burial  ground  attached  to 
St.  PauPs  church,  and  had  appropriated  the  same  for  a 
burial  ground,  for  the  members  of  the  congre^tions  be- 
longing to  their  church  ;  that  the  defendant  was  a  sex- 
ion  in  their  service,  and  had  the  charge  of  this  cemetery, 
and  that  the  interment  complained  of  was  of  the  body 
of  one  who  had  been  k  member  of  this  church* 

And  the  defendant,  for  a  second  plea,  alleges,  that 
OD  the  22d  day  of  Qct  1817,  the  said  rector,  church- 
wardens and  vestry-men,  by  their  deed  did,  for  a  good 
consideration,  grant  and  assign  to  Mr.  Schrady  and  to 
his  heirs,  the  u&e  and  occupation  of  a  piece  of  land  in 
this  burial  ground,  for  the  purpose  of  his-erecting  there- 
on a  vault  for  the  use  of  his  family :  that  such  vault  was 
erected  by  him,  and  the  body  of  Mr.  Schrady  was  inr 
terred  therein  by  the  defendant,  with  the  license  of  the 
rector,  church-wardens  and  vestry-meii,  and  also  witli 
the  license  of  the  heirs  of  Mr*  Schrady* 
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N£W*TOBKi       To  these  pleas  the  plaintiffi  have  interposed  a  gene« 
s^^^^y.^^     ral  demurrer,  and  the  defendant  has  joined  issue  upon  it. 

^tw-rtik^  .     The  sante  Ptatntifs  v.  Peter  Stvyversant. 

Slack  ^^^^  action  was  brought  for  the  like  penalty  against 

I  the  defendant,  who  is  a  sexton  in  the  employ  of  the 

ministers,  elders  and  deacons  of  the  Reformed  Protes- 
tant Dutch  Church  of  the  cify  of  New- York,  and  is  for 
an  interment  by  him  in  the  Middle  Dutch  churchyard* 

The  pleadings  are  the  same  as  in  the  preceding  case. 
The  interment  was  made  on  the  14th  day  of  December, 
1823. 

The  same  Plainiifs  v*  Edward  Coates. 

This  action  is  for  the  like  penalty  against  the  defen- 
dant,  as  sexton  of  Trinity  Church. 

The  declaration  contains  the  same  allegations  on  the 
part  of  the  plaintiffs  as  in  the  preceding  suits. 

The  interment  was  made  on  the  10th  of  April,  1834. 

The  defendant  pleads  that  the  place  in  which  such  in« 
torment  was  made  is  a  part  of  Trinity  church-yard, 
granted  by  letters  patent,  dated  6th  May,  1691,  under 
the  authority  of  William  the  Third,  King  of  Great  Bri- 
tain, &c.  constituting  certain  persons  a  body  corporate 
and  politic,  by  the  name  of  the  Rector  and  Inhabitants 
of  the  City  of  New- York,  in  communion  of  the  Protes- 
tant Episcopal  Church  of  England,  and  which  letters 
patent  confirmed  to  them  and  to  their  successors  this 
piece  of  land  for  a  cemetery  and  burying  ground,  with 
all  the  rights,  customs,  fees,  perquisites,  profits,  heredita- 
ments and  appurtenances  thereunto  belonging  or  ap- 
pertaining, and  as  the  same  was  then  in  their  possession  : 
that  this  piece  of  land  had  been  appropriated  before  that 
time  and  since  to  the  interment  of  the  dead  for  certain 
fees  and  profits,  to  the  use  and  benefit  of  the  said  Rec- 
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tor  and  Inhabitants,  and  who  had  authorized  the  de-  NEVV-TORIC; 
fendant  to  make  the  interment  complained  of,  ^^^' 

The  same  issue  in  law  has  been  joined  in  this  cause.  Mavor.  &c.  of 

Xfew-York 

Tht  same  Plaintiffs  v.  Edward  Coaits*  v- 

Slack* 

This  is  a  like  action  against  the  defendant  as  Sexton  ,^ 

of  Trinity  Church* 

Tht  declaration  contains  the  same  allegations  on  the 
part  of  the  plaintiffs  as  in  the  preceding'  suits. 

The  interment  was  made  on  the  30th  of  April,  1 824. 
The  defendant  pleads  that  the  part  of  Trinity  church- 
yard in  which  such  interment  was  made  was  granted  by 
a  deed  from  the  plaintiffs,  on  the  22d  of  April,  1703,  to 
tfie  Rector  and  Inhabitants  of  the  city  of  New- York  in 
communion  of  the  Protestant  Episcopal  Church  of  En- 
gland, on  condition  that  they  should  keep  the  same  en- 
closed, and  should  appropriate  it  for  part  of  the  public 
church-yard  of  Trinity  Church,  and  as  a  burying  place 
for  any  of  the  inhabitants  of  this  city ;  and  that  they 
might  have  and  demand  to  their  own  use  for  the  prepa- 
ration of  graves  certain  fees  therein  speciGed. 

That  these  conditions  had  been  observed,  and  that 
the  defendant  was  duly  liceilsed  to  make  the  interment 
complained  of. 

There  is  also  a  second  and  a  third  plea  substantially 
agreeing  with  those  interposed  in  the  above  mentioned 
case  against  Richard  W.  Slack. 

The  same  issue  in  law  is  joined  in  this  case. 

The  same  v.  Henry  Spies. 
This  is  a  like  action  against  the  defendant  as  sexton 
of  the  Brick  Presbyterian  Church,  for  an  interment  on 
the  2 1  St  of  December,  1823. 

Vol.  in.  31 
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I9EW-T0BK,      The  declaration  contains  the  same  allegations  on  the 

1824. 

y^^..,^^,^     part  of  the  plaintiffi  as  in  the  last  suit. 
Majror,  &c.  of      The  defendant  pleads — first,  that  the  interment  was 
V.  made  with  the  license  of  the  plaintiff;  second,  that  the 

vault  in  which  the  interment  was  made  is  part  of  cer* 
tain  premises  described  in  indentures  of  lease  and  re- 
lease made  respectively  on  the  24th  and  35th  of  Fd>- 
marf,  1766,  between  the  plaintiffs  and  John  Rodgers 
and  others,  the  minister,  deacons  and  trustees  of  the 
English  Presbyterian  Church  in  the  citjr  of  New- York, 
under  the  conditions  mentioned  in  the  release,  authoriz- 
ing tbem  to  use  the  same  for  a  burial  ground ;  that  the 
present  corporation  of  the  Brick  Presbyterian  Church 
hold  this  property  by  a  conveyance  to  them,  subject  t« 
the  same  terms  and  conditions* 

That  the  by-law  relating  to  the  interment  of  the  dead, 
was  passed  without  giving  to  the  corporation  of  the  Brick 
Church  any  compensation  for  its  rights,  in  relation  t» 
burials,  and  which  were  affected  by  that  ordinance. 

That  the  defendant  made  the  interments  in  questiom 
with  the  license  of  the  corporation  of  the  Brick  Church. 

The  defendant,  for  a  third  plea,  alleges  that  the  ac« 
tion  could  not  be  maintained,  because  the  premises  ia 
which  said  vault  was  built  had  been  conveyed  to  the 
original  grantees  by  the  plaintiffs  in  fee,  on  condition  that 
they  should  pay  a  certain  rent,  and  that  upon  payment 
of  the  same,  and  performing  the  other  conditions  men- 
tioned in  this  release,  they  were  to  hold  and  possess  the 
premises  as,  and  for  a  burial  ground,  without  any  inter- 
ruption of  the  plaintiffs  or  their  successors,  or  of  any 
persons  claiming  underthem,  or  by  or  through  their  acts, 
means  or  procurement,  with  a  coven)&nt  on  the  part  of 
the  plaintiffs,  that  while  these  conditions  were  obs^rved^ 
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the  plaintiffs  would  not  molest  or  interrupt  them  in  the  NEW-TOBK, 
use  of  these  premises  for  a  burial  ground.  >^^^\r^^ 

The  defendant,  also,  for  a  fourth  plea,  alleges,  that  Mayor,  &c.  of 
the  premises  were  conveyed  for  a  burial  ground  in  fee  \  v. 

and  were  thus  used  and  appropriated  with  the  permis-  "  * 

rion  of  the  plaintiffs,  and  had  been  so  used  for  70  years 
past. 

The  express  license  of  the  plaintiff  contained  in  the 
first  plea  is  denied  by  them,  and  they  have  demurred  to 
the  three  last  pleas,  and  issue  has  been  joined  on  this 
demurrer. 

The  discussion  of  the  sufficiency  of  the  pleadings  in 
ihose  several  cases  has  given  rise  to  much  critical  exami- 
nation of  certain  principles  in  the  constitution  of  the 
United  States,  and  6f  their  bearing  upon  the  questions 
presented  to  me. 

With  respect  to  the  first  case,  which  relates  to  a  bu-  . 
rial  in  St.  PanPs  church-yard,  it  has  been  urged,  on  the 
part  of  the  defendant,  that  the  ordinance  under  which 
this  penalty  is  exacted  is  vojid,  as  it  relates  to  this  inter- 
ment, because  it  is  contrary  to  the  10th  section  of  the 
1st  article  of  the  constitution  of  the  United  States, 
which  provides  that  "  no  state  shall  pass  any  law  im* 
^pairing  the  obligation  of  contracts;''  and  to  the  fifth 
article  of  the  amendments  to  the  same  constitution, 
which  declares  "  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,''  (also  incor- 
porated into  the  7th  section  of  the  7th  article  of  the  con- 
•titution  of  this  state.) 

If  this  by-law  does  interfere  with  both  or  either  of 
these  great  principles,  there  can  be  no  doubt  of  its  being 
void,  and  that  it  is  the  duty  of  this  court  to  pronounce 
it  80.-H[3  DaL  309.  3  Dal.  386.  1  Cranch,  178.)     But 


stack. 
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N&W-VDRIt»  the  serious  question  is,  if  hether  it  does  conflict  witft 

1824.  . 

x^^^,^^^     these  cardinal  principles  of  the  constitution  ? 
Mayor,  &c.  of       Every  man  who  enters  into  civil  society,  surrenders 
V.  to  the  sovereign  powel*  a  right  in  some  degree  to  control 

his  personal  acts,  and  if  necessary  for  the  general  good, 
to  regulate  him  in  the  use  and  enjoyment  of  his  pro- 
perty. The  freedom  which  he  possessed  in  a  state  of 
nature  is  considerably  abridged,  and  the  property  he  ac- 
quires becomes  subject  to  such  laws  as  shall  be  made  for 
the  welfare  and  prosperity  6f  the  whole  commmunity  of 
which  be  is  a  member. 

Puffendorf  reduces  the  supreme  power  of  a  common- 
wealth into  three  heads,  (book  8,.  chap*  5.)  the  right 
of  regulating  the  use  of  property,  the  right  of  taxing  it, 
and  the  right  of  taking  it  for  public  porposes. 

Under  the  first  head  he  places  the  sumptuary  lawft 
which  prevailed  in  the  Roman  commonwealth  $  the 
laws  against  gaming ;  the  laws  that  forbade  the  dicing 
of  ore  to  the  waste  and  impoverishment  of  the  soil,  and 
a  variety  of  others  which  regulated  and  controlled  men 
in  the  use  and  enjoynient  of  property* 

The  rights  of  regulating  the  use  of  property  and  of 
taxing  it,  he  defines  as  belonging  to  the  sovereign  power, 
without  accountability  to  the  subject ;  but  that  the  right 
of  taking  it  for  public  purposes  could  never  be  assumed 
without  a  just  compensation.  , 

Vattel  prQ^erves  the  same  distinctions,  (book  1  •  chap* 
20.  sec.  246.)  and  while  he  maintains  that  a  compcn8a-» 
tion  must  be  rendered  for  property  taken  for  the  use  of 
the  people,  yet  he  observes  that  laws  may  be  made  "  re- 
gulating the  manner  in  which  common  goods  are  to 
be  used,  as  well  those  of  the  entire  nation  as  those  of  dis- 
ItBct  bodies  or  communities  ;^'  and  he  remarks  ^^  that 


^^ 
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the  care  which  ought  to  he  taken  of  the  public  repoAe    KEW-TORK| 
and  of  the  coramon  advantages  of  the  citizens,  gives  to     c^.^^^-^ 
the  sovereign  authoritj  doubtless  a  right  to  establish  laws  Mayor,  &c.  of 
tending  to  this  end/' 

He  presents,  bj  way  of  illustration,  (sec.  255.)  the 
power  the  government  has  in  a  country  whic  his  in  want 
of  corn,  and  in  which  vines  are  greatly  multiplied,  to  for- 
bid the  culture  of  the  vine  in  fields  proper  for  tillage 
because  the  welfare  and  safety  of  the  public  were  con- 
cerned in  such  regulation.    ^ 

Of  the  necessity  which  requires  this  interference  the 
governiBg  power  must  be  the  judge.  Such  interference^ 
however,  should  not  be  capriciously  indulged  in :  it  is  to 
be  justified  only  by  the  urgency  of  the  occasion,  and  the 
paramount  claims  of  the  public  welfare. 

The  proper  inquiry,  then,  in  the  present  case,  will  be, 
whether  this  ordinance,  prohibiting  the  interment  of  the 
dead  in  the  lower  wards  of  this  city,  is  in  itself  a  legal 
regulation,  and  not  affected  by  those  provisions  in  the 
constitution  ;  and  whether  there  is  any  right  peculiar  to 
the  fee  by  which  the  burial  ground  of  St.  Paul's  Church 
is  held  which  takes  that  ground  out  of  the  scope  of  this  . 
prohibition. 

It  is  urged  that  this  fee  has  been  held  by  its  present 
proprietors,  the  corporation  of  this  church,  for  upwards 
of  a  tentury  ;  that  it  has  been  appropriated  exclusively 
as  a  cemetery  during  the  whole  of  that  period ;  that  a 
part  of  it  has  been  granted  to  a  Mr.  John  Schrady,  for 
the  purpose  of  erecting  therein  a  vault ;  that  such  vault 
has  been  built  by  him,  and  in  the  same  the  ver}'  inter- 
ment has  been  made  for  which  the  penalty  is  exacted  by 
this  suit. 

There  is  something  sacred  in  those  peaceful  sepul- 
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JKEW'-YGKKf  chres  in  which  the  remains  of  oar  fathers  and  kindred 
s^^,^^,,^     repose,  and  where  we  have  cherished  the  hope  of  one 

Ma^or,  &c.  of  day  heing  gathered  with  them ;  and  I  am  aware  that  it 
V.  is  an  ungracious  task  to  mar  those  feelings  which  cling 

^^  '  to  the  remembrance  of  those  who  were  dear  to  us  in 
life,  and  to  supply  the  strict  rules  and  principles  of  law 
to  this  hallowed  species  of  property ;  yet,  according  to 
these  rules  and  principles,  1  can  perceive  no  difTerence 
between  a  fee  which  is  held  by  an  individual  and  that 
which  is  held  by  a  religious  corporation ;  nor  whether 
it  has  only  been  created  yesterday,  or  has  become  vene- 
rable by  its  antiquity*  The  same  restrictions  may  be 
applied,  to  both*  Could  then  an  inhabitant  of  this  city 
be  prevented  by  a  public  law  from  interring  any  deceased 
member  of  his  family  in  a  grave  prepared  in  his  own  pri* 
vate  property  ? — ^Have  the  corporation  of  this  city  the 
power  to  prohibit  such  interment  ?  I  speak  now  in  re- 
ference to  a  right  of  interment  claimed  on  the  ground  of 
being  possessed  of  the  fee  of  the  soil.  It  can  hardly  be 
questioned  but  that  both  propriety  and  a  regard  to  the 
public  health  would  require  and  justify  the  public  inter- 
ference with  interments  on  private  lots,  in  the  lower 
wards  of  this  city ;  and  yet,  if  this  is  conceded,  the  prin- 
ciple contended  (or,  as  it  respects  the  mere  right  of  regu- 
lation, is  conceded  with  it.  In  this  point  of  view,  there 
can  be  no  distinction  in  principle  between  an  interment 
on  the  lot  of  an  individual  or  in  an  open  burial  ground. 
The  only  distinction  which  exists  arises  from  those  feel- 
ings of  repugnance  at  such  private  interments,  which, 
though  honourable  to  our  nature,  are  but  matter  of  feel- 
ing only  :  the  mere  right  in  both  is  the  same  ;  and  if  it 
can  be  legally  controlled  in  4be  one,  it  can  be  legally 
controlled  in  the  other. 


^ 
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The  individual  who  is  prevented  from  using  his  pro-  NEW-YORK, 
perty  in  this  way,  is  not  restrained  from  using  it  in  any     ^^-v-^-/ 
other  way  compatible  with  the  public  good,  and  not  )pro-  Mayor,  &c.  of 
bibitedby  existing  laws.    So,  no  other  restraint  is  placed 
in  the  use  of  any  land  which  has  been  hitherto  appro- 
priated as  a  cemetery,  though  I  agree  that  it  would  be 
deeply  to  be  regretted  that  any  secular  use  should  be 
made  of  those  hallowed  depositories. 

Does  the  right  to  continue  those  cemeteries  as  places 
of  interment  consist  in  the  long  use  which  has  been 
made  of  them  for  that  purpose  ?  If  such  were  the  case, 
then,  however  urgent  might  be  the  public  necessity  of 
any  alteration,  and  which  necessity  might,  in  fact,  have 
grown  out  of  this  very  use,  yet  the  antiquity  of  the  use 
would  prevent  such  interference,  however  salutary  it 
might  he,  and  however  imperiously  required  by  circum- 
stances. This  never  can  be  consistent  either  with  the 
rights  or  the  duties  of  those  into  whose  hands  is  placed 
the  power  of  so  regulating  the  use  of  property  that  the 
public  may  receive  no  detriment  from  it.  Such  princi- 
ples are  at  war  with  those  wholesome  regulations,  which 
have  from  time  to  time  been  made  in  all  civil  communi- 
ties, and  which  often  seriously  aifect  private  interest  and 
private  convenience,  but  still  are  upheld  as  promotive  of 
the  public  welfare. 

But  the  right  of  interment  in  the  burial  ground  of  St. 
Paul's  Church  is  called  a  vested  right,  protected  by  the 
constitution,  and  which  cannot  be  taken  away.  With 
all  the  respect  which  I  feel  for  the  learned  counsel  who 
so  eloquently  pressed  this  position,  I  am  constrained  to 
object  to  it.  I  know  of  no  right  that  will  permit  either  an 
individual  or  a  corporation  to  use  its  property  free  from 
those  restraints  which  the  legislature  may  from  time  to 
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2<l£W-rORK,  time  impose  for  the  public  welfare*    No  such  right  is 
'^.^^ry^     vested,  nor  will  the  use  of  it  in  any  particular  way  for 

Mayor,  &c  of  a  long  time  unrestrained  make  it  a  vested  right. 

V.  1  would  not  wish  to  be  understood  as  expressing  any 

'  opinion  of  the  utility  or  the  inutility  of  the  present  ordi- 
nance* With  the  expediency  of  passing  it,  I  have  no- 
thing to  do  :  the  propri^y  or  necessity  of  its  adoption 
is  determined  by  others  ;  my  province  is  only  lo  decide 
whether  its  enactment  is  legal,  and  whether  its  obser- 
vance^can  be  enforced  in  a  court  of  law. 

Is  it  more  than  a  regulation  which  may  be  legally 
made  ?  A  regulation  of  this  nature  consists  in  judiciously 
determining  what  restraints  are  necessary  to  be  imposed 
upon  the  use  of  property  to  pretent  its  doing  a  public 
injury. 

To  be  just,  it  ought  io  have  in  view  the  good  of  the 
whole  community,  embracing  equally  the  good  of  the 
very  individual  who^e  pecuniary  advantage  may  be  im- 
mediately affected  by  it.  Such  was  the  case  of  a  by-law 
made  by  the  Corporation  of  Exeter,  under  a  general 
power  given  them  by  charter  to  make  by-laws,  and 
which  prohibited  butchers  and  others  from  slaugh- 
tering animals  within  that  city,  under  certain  penalties. 
Lord  Mansfield  held  such  by-law,  (1  Cowper,  269.)  to  be 
a  proper  regulation  of  trade.  So  it  is  held,  (Comyn's 
Dig.  3.  tit.  By-Law,  c.)  "  that  a  by-law  to  restrain 
butchers,  chandlers,  and  others,  from  setting  up  in 
Cheapside,  or  such  other  eminent  parts  of  the  city  of 
London,  was  good,  because  such  trades  were  offensive 
and  apt  to  create  diseases,  and  that  therefore  for  fear  of 
infection,  and  for  the  sake  of  public  decorum  and  con- 
veniency,  such  kind  of  offensive  trades  might  be  re- 
moved to  places  of  more  retirement.'' 
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And  it  IB  held  that  "  where  a  restraint  appears  to  be  NEW-tork 

1824. 

of  manifest  benefit  to  the  public^  such  is  to  be  consi-     ,„^^^>.[^^ 
dered  rather  as  a  regulation  than  a  restraint/'     (Willes*  Mayor,  &u.  ot 
388.  1  Stra.  675.  2Str.  1085.   3  Burr.  1328.  1  H.  Bla.     ^''*;/' 
370.  1  Roll.  Abr.  665.  3  Salk.  76.  Sid.  284.  Carth.  483. 
Cowp.  270.  2Kjdon  CorpcJIF.  149.) 

In  this  hall  many  and  important  regulations  have  been 
made,  some  of  them  bearing  hard  upon  the  interests  of 
individuals,  but  yet  they  have  received  the  sanction  of 
repeated  legislatures  and  of  councils  of  revision  distin- 
guished for  their  legal  discernment  and  ability.  To 
enumerate  but  a  few : — In  the  act  to  reduce  several  laws 
relating  particularly  to  the  city  of  New- York  into  one 
act,  (2  Stat.  Laws,  342.)  and  which  embraces  the  vari- 
ous provisions  which  had  been  made  by  preceding  legis- 
latures, the  59th  section  directs  with  what  materials 
buildings  are  to  be  erected  within  certain  limits  of  this 
city.  The  66th  section  prohibits  the  keeping  of  gun- 
powder over  a  certain  weight  in  any  one  place.  (The 
like  also  by  special  act  for  Brooklyn  in  Kings'  county-^ 
laws  of  43d  sess.  180.)  The  7l8t  section,  the  keeping 
of  sulphur,  or  of  hemp  or  flax,  over  a  specified  weight ; 
or  (72d  section)  pitch,  turpentine,  and  other  combusti- 
ble articles. 

The  272d  section  authorizes  the  common  council  to 
regulate  the  butchers,  and  to  prohibit  and  restrain  them 
from  carrying  on  their  business  at  any  other  place  than 
what  may  be  designated.  Similar  regulations  are  autho- 
rized to  be  made  in  the  acts  relating  to  the  city  of  Alba- 
ny. (2  Rev.  Laws,  467. ;)  the  city  of  Schenectady  (ibid. 
482, 483. ;)  city  of  Hudson  (ibid.  495. ;)  city  of  Troy,  (4 
vol.  of  the  Laws,  137.)^  The  legislature  have  likewise 
interfered  with  this  particular  use  of  some  of  our  rivers 
Vol.  III.  32 
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i<£W.TORK»  and  private  streams.    They  have  restrained  the  aet» 

^^^^.J^^     ting  of  nets  or  the  drawing  of  seines  in  certain  waters. 

Mayor,  &u:.  of  and  the  fishing  in  some  private  streams  during  particular 

V.  seasons  of  the  year,  or  for  a  particular  period*    (2  Rev. 

Laws,  238.)     By  the  act  to  provide  against  infectious 

and  pestilential  diseases,  power  is  given  to  the  health 

officers,  in  certain  cases,  in  order  to  prevent  infection 

or  contagion,  to  destroy  certain  property,  particularly 

circumstanced.     (Laws  of  N.  Y.  sess.  46.  chap.  71.  sec 

9.)    The  introduction  of  some  kinds  of  merchandize 

into  the  lower  part  of  the  city,  during  particular  months 

of  the  year,  is  prohibited  (21st  section,)  and  the  removal 

of  other  goods  of  the  same  kind  from  thence  compelled, 

(33d  section.) 

To  farther  the  object  of  the  law,  the  board  of  health 
of  this  city  is  empowered  to  fence  up  streets  and  lanes, 
and  to  prevent  any  passage  through  them.  * 

If  the  legislature  have  authority  thus  to  control  the 
use  of  property,  they  have  a  right  to  invest  ihe  inhabit 
tants  of  any  pltfce  with  the  same  privileges  for  its  local 
government  (Salk.  193.  Kyd  on  Corporations,  vol. 
1.  p.  47.) 

The  Common  Council  of  this  city,  in  pursuance  of  the 
authority  given  them  by  their  charter,  and  also  by  it 
special  act  of  the  legislature,  have  from  time  to  time  re- 
gulated the  interment  of  the  dead.  (Corporation  Ordi- 
nances of  1801,  page  30. ;  of  1808,  page  48. ;  of  1817, 
page  19. ;  and, the  present  ordinance  of  1823.)  Nor  is 
this  authority  to  control  such  interments  confined  to  the 
city  of  New- York  ;  the  same  is  expressly  given  to  the 
Common  Councils  of  the  cities  of  Albany,  Hudson,  Sche- 
nectady, and  Troy. 

It  has,  however,  been  contended  that  the  present  ordi- 
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nance  cannot  be  considered,  in   regard  to  St.  Paul's   NEW-rORK, 
Church  burial  ground,  as  a  mere  control  of  the  use  of     ^_„__^ 
property  In  one  particalar  way  :  but  that  in  fact  it  is  a  Hn^or,  &c.  of 
prohibition  of  the  only  use  to  which,  with  a  due  respect 
to  the  public  feeling,  it  can  be  appropriated,  and  that 
therefore'  its  value  is  almost  annihilated.     The  laws  I 
have  enumerated,  and  the  constitutionality  of  which  has 
never  been  questioned,  materially  affect  the  value  of  the 
property  on  which  they  operate-     The  healUi  and  qua- 
rantine laws  greatly  impair  the  value 
property ;  yet  these  hiwa  have  been 
tional  by  the  highest  tribunal  in  the  la 
205.) 

The  late  acts  of  the  United  Stales 
and  March  13,  1800.)  "which  laid  ar 
bargo  on  all  vessels  within  the  limits  of  the  United  States, 
cleared  or  not  cleared,  bound  to  any  foreign  port,  and 
which  prohibited  the  exportation  from  the  United  States 
ia  any  manner  whatever,  either  by  land  or  water,  of 
any  merchandize,  of  foreign  or  domestic  growth  and 
itedly,  among  the  strongest 
le  power.     By  their  opera- 
led  to  our  harbours,  and  our 
1  the  most  profitable  employ- 
thts  species  of  property,  yet 
e  laws,  in  all  the  litigation 
which  has  arisen  out  of  them,  has  never  been  impeach- 
ed.    It  was  indeed  made  a  question  in  the  district  court 
of  Massachusetts,  (United  States  v.  Brigantine  William, 
2  Hall's  Amer.  Law  Journal,  253. ;)  but  after  an  elabo- 
rate ailment  these  laws  were  held  constitutional  by 
Judge  Davis,  who  learn^djy  examined  all  the  arguments 
.iriiicfa  had  been  advanced  against  their  constitutionality, 
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nSW-TORK,   Qor  did  he  conrider  the  ground  tlut  no  period  was  fix«d 
n  the  lawi  for  their  termioation  as  a  valid  objection. 

The  cases  cited  by  the  counsel  for  the  defendant,  as 
establiBhing  a  doctrine  dilTerent  from  what  1  hare  endea- 
voured to  present,  oT  as  emfaracing  in  their  respectlTe 
decisions  the  opinion  of  the  Supreme  Court  of  the  Uiu* 
ted  States,  that  laws  similar  in  their  nature  to  this  ordi* 
nance  are  unconstitntional,  will,  I  think,  upon  an  ezami- 
nation  of  the  points  decided  in  these  cases,  not  warrant 
the  conclusion  which  has  been  drawn  from  them. 

iTVi  I'eck,  (6  Cranch,  87.)  related 
ature  of  the  state  of  Georgia,  bj 
revoked  the  contract  of  a  pre- 
1  dtvested  an  estate  which  it  bad 


The  case  of  the  State  of  New-Jersey  v.  Wilson,  {7 
Cranch,  164.)  related  to  a  compromise  entered  into  be- 
tween that  State  and  the  Delaware  Indians,  by  which  the 
Indians  gave  up  their  claims  on  a  considerable  portion 
of  lands  in  New-Jersey,  on  condition  that  the  govern- 
ment  should  convey  to  them  a  i 

they  might  reside,  exempt  from 
tore  afterwards  passed  an  act  to 
tion. 

The  case  of  Jewitt  v.  Taylor,  l 

act  of  the  l^slatuYe  of  Vii^inia 
pal  Church  of  Alexandria  of  their  title  to  certain  lands. 

The  ca«e  of  Dartmouth  CoU^c  in  Woodward,  (4 
Wheat.  518.)  was  a  direct  ioterfereDcc  on  the  part  of 
the  legislature  of  New-Hampshire  with  that  institution, 
radically  and  essentially  altering  its  whole  orgaaiaation. 
In  all  these  cases  the  reipeclive  l^islatures  devetted 
those  aSTccted  by  their  acts  of  some  property  or  interest, 
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and  tbe  acts  were- declared  raid  as  impairiaff  the  con*    new-tqrk, 

^        ^  1824. 

tracts  bj  which  &e  lands  were  held*  x^-v"*^^ 

Sa  in  the  case  of  the  People  v.  Piatt  and  others,  (17  ^^^^\y^^^ 
Jf^ins.  194*)  a  mill  dam,  lawfully  erected,  was  songht  to        ^• 

be  prostrated  by  means  of  an  act' of  the  legislature  of  ' 

this  state. 

But  the  present  ordinance  does  not  take  away  the 
land  belonging  to  this  church,  or  impair  the  title  by 
which  it  is  held.  The  ordinance  is  general  in  its  na- 
ture, embracing  alike,  nil  property,  and  prohibiting  io 
all  tile  use  of  their  property  as  places  of  interment  within 
certain  limits  of  the  city.  It  has  been  remarked  that 
this  ordinance  does  not  set  forth,  by  way  of  preamble  or 
recital,  tiie  alleged  necessity  which  called^for  its  enact- 
ment. 

It  is  usual  forjaws  of  this  kind  to  state  such  necessi- 
ty ;  but  I  do  not  consider  the  omission  as*afiecting  its 
validityi  (8  Mod.  1 44. ;  4  Bac.  Abr.  stat.  1  •  ;  ^  Com. 
Dig.  by-law,  b.  J. ;  10  Vin.  Abr.  Stat.  E.  C.  plac.  101.) 

If  has  been  farther  ui^ed  that  this  ordinance  cannot 
be  enforced  against  the  rector,  churchwardens  and 
▼cstry-men  of  Trinity  Church,  the  owners  of  this  bu* 
rial  ground,  without  first  giving  them  a  just  compensa- 
tion for  the  injury  they  may  sustain. 

Whether  such  compeiisation  ought  to  be  gii*en  or  not, 
must  depend  upon  the  previous  question,  whether  this 
ordinance  is  not  in  it&elf  a  legal  regulation  ?  If  so,  as  i 
think  it  is,  the  city  corporation  cannot  be  compelled  to 
make  such  compensation.  In  none  of  the  various  cases 
where  legislatures,  or  those  having  legislative  power, 
have  interfered  with  the  concerns  and  property  of  inr  % 
dividuals,  has  any  provision  been  made  for  compensa- 
ting those  whose  pecuniary  interests  might  be  injured  by 


z£i4  BiroKTs  or  cmuHsal  la.w  cabbs. 

MEW-n>U,  uich  inlerfemic*.     No  laws,  sorely,  tuTc  opented  mora 
^^^^y,..^^     FigorooBljr  on  the  fortaoei  of  laaaj  than  the  acta  11711% 
Hijtor,  lio- of  and  conlinaiDg  the  embai^  before  referred  to,  jet  no 
r.  compeoaatioa  wm  provided. 

'  These  iawi  were  cooaidered  as  justified  by  the  public 

exigency,  aod  aa  bavii^  in  view  thegeoeral  good>  Such 
neceaeity  aod  object  ar«  the  eaaeotiab  of  every  just  regu- 
latioD,  and  wbeD  it  couibinea  tbeae  eaaeotiala,  however 
partially  it  oiay  affect  the  pecaniary  interests  of  some, 
it  ia  nevertheleaa  to  be  obeyed  and  enforced. — "  Saltu 
tx." 

was,  no  doubt,  deemed  a  measure 
ole  popalation  of  our  city,  and  re- 
tive  of  the  health  of  its  iDbabitaats. 
d  it  had  a  right  to  judge  both  of  ita 
necessity  and  expediency,  it  appears  to  me  (o  be  like 
those  general  laws  which.  I  have  mentioned,  and  in 
which  no  provision  is  made  for  compensating  those  who 
may  sustain  any  loss  by  their  operation.     Indeed,  if  the 
principle  is  once  admitted,  that  compensation  in  such 
eases  must  be  given,  to  what  leogth  stiaH  it  extend,  and 
where  shall  itbe  stopped  ?  The  ntanafactory  of  various 
articles  in  a  city  prejudicial  (o  the  public  health  could 
not  be  prohibited  without  first  paying  for  the  manufac> 
tory  and  the  machinery  which  had  been  employed  in 
their  preparation;  and,  as  was  remarked  by  one  of  the 
plaintifls' counsel,  the  turning  of  grain  into  maltcoutd 
not  be 'prohibited,  however  ^at  the  prevailing  want, 
without  fint  paying  for  all  the  distilleries  which  would  in 
consequence  be  thrown  out  of  employ> 
#  But  even  could  precuniary  compensation  be  required 

for  the  loss  that  might  arise  from  the  operation  of  this 
by-law,  it  seems  to  foe  a  question  whether  such  compea- 
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satton  should  precede  the  obedience  to  the  law.    (20  i«ew.tork, 

1824. 

Johns.  743.  Jerome  and  othe^  v.  Roosa,  late  chancel-     s^^^^r^^ 
lor's  opinion,  Julj  29th,  1833.)  Mavor,  &c.  of 

As  to  the  defendant's  second  plea,  that  this  interment  r. 

could  not  be  prohibited,  because  it  was  made  in  a  vault  ^^^^' 
beldi^ing  to  the  late  John  Schradjr,  and  which  had  been 
eonvejed  to  him  foi"  that  express  use  by  the  rector, 
church-wardens  and  vestrj-men  of  the  Trinity  Church* 
I  do  not  consider  these  facts  as  presenting  the  merits  of 
this  case  in  a  new  point  of  light,  or  as  offering  any  sub- 
stantial reason  why  this  ordinance  does  not  prohibit  such 
iQterment.  If  the  rector,  church-wardens,  '&c.  cannot 
hold  those  premises  exempt  from  this  regulation,  they 
surely  cannot  convey  greater  rights  to  others  than  they 
themselves  possess. 

If  the  corporation  have  a  right  to  control  such  use 
as  those  who  held  the  fee  might  otherwise  make  of  the 
land,  it  would  necessarily  follow  that  all  who  hold  or  de- 
rive title  under  them  must  be  subject  to  the  samov  con- 
trol. 

While  the  right  tor  pronounce  a  law  to  be  unconstitu- 
tional is  one  of  the  highest  prerogatives  of  a  court  ojf 
justice,  and  as  such  is  the  safeguard  of  the  person  and 
the  property  of  the  citizen,  yet  it  is  only  where  from 
facts  shown  to  the  court  the  conclusion  cleariy  follows, 
that  the  deliberate  acts  of  the  representatives  of  the 
people  are  not  to  be  thus  impugned.  On  this  highly 
momentous  subject,  Chief  Justice  Marshall  (6  Cranch, 
128.)  remarks,  that  ^^  the  question  whether  a  law  be 
void  for  its  repugnancy  to  the  constitution,  is  at  all  times 
a  question  of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  affirmative,  in  a  doubtful  case. 
The  court  when  compelled  by  duty  to  render  such  a 
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NEW-YORKi  judgment,  would  be  anworthj  of  its  station,  could  it  be 
y^^..„,J^j     unmindful  of  the  solemn  obligations  which  that  station 
Mayor,  ius.  of  imposes.     But  it  is  not  on  sli^t  implication  and  vague 
V.  conjecture  that  the  legislature  is  to  be  pronounced  to 

^  '  have  transcended  its  powers  and  its  acts  to  be  consider- 
ed as  void.  The  opposition  between  the  constitution 
and  the  law  must  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each 
other." 

The  same  sentiments  have  again  and  again  been  re- 
iterated. (3  Yeats,  493. ;  1  Cowen,  564. ;  7  Cranch, 
164. ;  9  Cranch,  43. ;  4  Wheat.  625.)  I  have  approach^ 
ed  this  subject  with  diffidence  ;  but  after  a  careful  ex- 
amination of  all  the  autliorities  submitted  to  roe,  with 
such  others  as  have  been  furnished  by  my  own  research, 
I  have  not  been  able  to  bring  my  mind  to  the  conclu- 
sion that  this  ordinance  conflicts  with  any  provision  in 
the  constitution  of  the  United  States  or  of  this  state, 
and  1  think  such  must  be  the  conclusion  to  exempt  this 
burial  ground  from  the  general  prohibition  contained  in 
this  ordinance ;  for  in  my  judgment  sufiicient  has  not 
been  shown  me  to  entitle  it  to  a  particular  exemption* 

The  second  case,  against  Mr.  Peter  Stuyversant,  the 
sexton  of  the  IVIiddle  Dutch  Church,  presents  only  the 
same  questions  which  have  been  considered  in  the  pre- 
ceding case. 

The  third  case,  against  Mr.  EMward  Coates,  the  sexton 
of  Trinity  Church,  relates  to  an  interment  in  the  south 
'  part  of  the  burial  ground  of  that  church.  The  right  of 
interment  is  claimed  on  the  plea,  that  this  ground  was 
granted  on  the  6th  of  May,  1697,  by  letters  patent  under 
the  authority  of  William  the  3d,  then  King  of  Great 
Britain,  &c.  as  a  place  for  the  burial  of  the  dead,  and 
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timt  it  has  been  aUDgether  Used  as  such  since  that  pe-    ifEW.TORK, 

.    ,  1824. 

nod.  s^-v-^/ 

There  can  be  no  differetice  in  principle  between  this  Mayort  &e.  o 

and  the  preceding  cases*    The  only  distinction  which  ▼. 

exists  between  them  is  in  the  condition  attached  to  the 

grant,  tiiat  it  should  be  used  as  a  cemetery. 

The  grant  of  the  crown,  Hke  the  grant  or  convey- 
ance of  an  individual,  must  be  subject  to  such  laws  as  are 
made  for  the  public  good.     If  an  individual  cannot,  by  ' 

any  condition  which  he  may  attach  to  the  conveyance 
of  land,  prevent  the  legislature  from  controlling  its  use, 
when  such  control  may  become  necessary  for  the  pub- 
lic benefit,  so  no  greater  or  more  sacred  privilege  is  con- 
ferred because  the  property  has  been  the  gift  of  royal 
munificence.  It  was  before  the  revolution  subject,  as 
ail  other  property,  to  the  colonial  laws,  and  at  present 
ikiust  submit  to  the  restraints  of  the  existing  government 
(Hob.  ?10.) 

It  is  true,  it  has  been  granted  for  a  cemetery,  and  if 
appropriated  to  other  purposes,  were  it  not  for  this  ordi- 
nance, it  would  revert  to  the  state  as  the  representative 
of  the  crown,  the  condition  not  being  performed ;  but, 
as  the  ordinance  prevents  the  observance  of  this  condi- 
tion, the  estate  is  discharged  of  the  condition,  and  be* 
comes  absolute  in  the  grantees.  (Coke  Litt.  206.  Bull. 
Ni.  Pri.  164.  3  Comyn's  Dig.  Condition  D.  1—7.) 

If  the  plaintiffs  also  have  been  the  cause  of  this  disa^^ 
blement,  and  have  prevented  the  condition  from  being 
kept,  they  never  can  take  advantage  of  the  condition* 
(6  Vin.  246.  tit.  Condition,  N.  C.  plac.  25. ;  Coke  UU. 
508.  a.) 

The  fourth  case  is  also  against  Mr.  Edward  Coates,. 
Vol.  in.  3^ 
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N£W.  YORK,  find  relates  to  aD  interment  in  the  north  part  of  the  ta^ 

^^^^^^...^^^  rial  gfoand  of  Trinity  Church. 
M|rror,kc.  of  This  part  was  granted  to  the  rector  and  inhabitants 
^'  ^  of  this  city  in  commanion  with  the  Protestant  Episco- 
pal Church,  by  a  grant  from  the  corporation  of  the  city 
of  New- York,  on  the  S2d  of  April,  1703,  on  cpnditioa 
that  the  same  should  be  used  as  a  cemetery  for  the  pub- 
lic generally,  at  certain  specified  rates,  to  be  allowed  fof 
the  preparation  of  graves,  and  to  which  use  it  has  been 
since  appropriated  at  the  rates  prescribed. 

The  fifth  case  is  against  Henry  Spies,  the  Sexton  of 
the  Presbyterian  Brick  Church,  and  relates  lo  an  inter- 
ment in  one  of  the  vaults  of  that  church.  The  plead- 
ings  allege  that  the  ground  in  which  this  vault  is  built^ 
was  also  granted  to  the  representatives  of  that  church, 
by  certain  conveyances  from  the  corpbrtion  of  this  city, 
in  February,  1766,  for  a  cemetery,  at  a  certain  rent,  and 
with  an  express  covenant,  on  the  part  of  the  corporatiooi 
that  the  same  should  be  thus  held  and  us^d  without  any 
interruption  from  them  or  their  successors,  or  by  any 
person,  with  their  procurement. 

The  distinction  between  the  third  and  the  fourth  and 
fifth  cases  consists  in  the  grant  in  the  two  last  cases  be- 
ing from  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New- York,  and  in  respect  to  the  Brick  Church, 
reserving  a  certain  rent,  and  containing  a  covenant  or 
the  part  of  the  grantors  against  any  molestation  from, 
by  or  through  them  ;  and  the  question  is,  whether  a  grant 
thus  emanating  from  the  plaintiiTs  themselves,  and  con- 
taining an  express  covenant  for  quiet  enjoyment,  places 
the  two  last  mentioned  burial  grounds  beyond  the  con- 
trol of  this  ordinance. 

]  think,  in  respect  to  a  corporation  invested  witli 
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the  local  government  of  a  place,  a  distinction  id  to  be  NEW-tORK| 
made  between  its  capacity  for  holding  and  transferring     ^^r^<-^^ 
property,  and  its  capacity  to  legislate  for  the  good  of  the  Mayor,  &c.  of 

•  ■       ■»  ...  1111  New-York 

place  With  whose  government  it  is  invested.     In  the  lat*  v. 

ter  capacity  it  stands  in  the  place  of  the  legislature  of  * 

flie  state,  possessing  certain  powers  delegated  to  it  for  the 
purpose  of  self-government. 

If  the  corporation  did  not  possess  this  legislative  au« 
thority,  could  not  the  state  interfere  in  cases  where  the 
general  good  called  for  such  interference  ?  and  if  so,  does 
not  the  same  authority  devolve  upon  the  corporation  in 
its  legislative  capacity,  distinct  from  the  ordinary  rights 
which  it  possesses  as  a  mere  corporation  ?  A  corporation, 
like  an  individual,  may  transfer  property  and  enter  into 
certain  covenants  to  assure  and  confirm  the  same,  but  it 
is  seriously  to  be  doubted  whether  a  corporation,  like 
the  city  of  New- York,  can,  by  any  covenant,  trammel 
its  legislative  powers,  or  that  such  covenant,  if  entered 
into,  can  restrain  any  future  act  of  legislation  that  may 
afiect  it,  if  the  act  of  legislation  is  in  itself  salutary  and 
expedient  for  the  general  good. 

If  a  power  of  this  kind,  and  to  this  extent,  did  exist, 
it  would  enable  either  an  unwise  or  indiscreet  board  to 
tie  up  and  restrict  some  of  the  most  salutary  powers  of 
their  charter,  and  to  bind  their  successors  by  a  covenant 
improvidently  made.  A  grant  of  land  without  the  com- 
pact part  of  the  city  a  century  since,  for  the  purpose  of 
a  special  manufactory,  or  for  a  depository  of  gunpowder, 
with  a  covenant  that  the  grantee  should  not  be  molested 
10  such  use  of  it,  would  impede  the  operation  of  an  or-, 
dinance  interrupting  such  use,  however  much  the  same 
might  afterwards  be  imperiously  required  by  a  regard  to 
the  health  and  safety  of  a  population  thickly  settled 
around  it. 
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jf£W-T0Rir9       In  the  case  of  the  Commoowealtb  ▼•  Geo^e  Bird, 

18S4 

^^,„,^^^     (1 2  Mass.  Rep.  4422.)  it  appeared  that  by  certain  privi- 

M^or,  Sze.  of  I^es  granted  by  a  statute  of  the  state  of  MassachusettSy 

V.  passed  in  1743,  Bird  had  acquired  an  exemption  from 

militia  duty.     This  exemption  was  taken  away  by  the 

operation  of  a  statute  of  1810. 

It  was  contended  that  the  legislature  could  nbt  have 
contemplated  revoking  exemptions  which  had  been  ac- 
quired under  preceding  laws.  "  That  it  was  contrary  to 
the  ordinary  course  of  legislation,  and  to  the  common 
principles  of  justice,  tq  destroy  a  privilege  once  grant- 
ed, and  especially  when  the  grant  was  in  consideration 
of  public  services  performed  by  an  individual."  '^  The 
only  question,''  says  Judge  Jackson,  who  delivered  the 
opinion  of  the  court,  ^^  is,  whether  tbe  legislature  had 
power,  under  these  circumstances,  to  revoke  the  exemp- 
tion formerly  enjoyed  by  Bird,  and  to  require  him  to  do 
duty  among  tbe  conditional  exempts.  We  are  not  pre- 
pared to  say  that  any  one  set  of  legislators  can  control 
their  successors  to  this  extent  in  a  case  of  such  vital  im- 
portance to  the  commonwealth.  There  may,  undoubted- 
ly, be  cases  in  which  it  might  be  deemed  a  breach  of  the 
public  faith  to  revoke  such  exemptions,  and  it  is  not  to 
be  supposed  that  the  legislature  would  do  it  in  any  casop 
without  very  powerful  motives.  But  we  are  not  autho- 
rized to  weigh  these  motives,  or  to  suffer  them  to  have 
any  influence  in  our  decision  where  tbe  law  is  clearly 
and  unequivocally  expressed." 

The  same  course  of  reasoning  is  applicable  to  the 
acts  of  corporations  invested  with  certain  legislative 
powers. 

In  the  case  of  Fairtitle^  on  the  demise  of  My tton  and 
others,  v.  Gilbert  andotherS)  (2  Term,  169.)  the  trustees 
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#f  a  public  tan^ike  act,  which  empowered  diem  to  HSW-TORC, 
erect  toU-booses  and  to  mortgage  the  tolls,  but  not  the .    ^.^^.^.^^ 
toU-hooses  or  gates,  and  who  had  in  fact  mortgaged  the  MM^r,  bo,  ti 
latter,  were  not  held  as  estopped  bjr  their  deed  from  in-  v. 

listing  that  they  had  no  such  power ;  and  although  their  ^^^'^ 
having  gone  beyond  the  scope  of  their  atitboritj,  was  con- 
udered  as  one  of  the  strongest  aigaments  against  their 
being  estopped  by  their  dieed«  Yet  it  was  also  held  by 
the  court  ^*  that  although  a  party  granting  is  estopped 
by  his  d^d  from  saying  he  had  no  interest,  yet  that 
general  principle  did  not  apply  to  those  who  were  act- 
ing  not  for  their  own  benefit,  but  for  Ibe  benefit  of  the 
public." 

So  in  the  case^of  Gozler  t«  the  Corporation  of  Geoige- 
town,  (6  Wheaton,  693,)  the  latter  were  empowered 
by  an  act  of  the  legislature  of  Maryland  to  make  such 
by-laws  for  the  graduation  and  levelling  of  the  streets  in 
that  town,  as  they  might  judge  necessary  for  the  benefit 
fliereof,  and  in  pursuance  of  snch  authority  they  had,  in 
1799,  by  an  ordinance  appointed  commissioners  for  that 
purpose,  and  had  ordained  that  the  decision  of  such  com- 
missioners should  be  the  true  graduation,  and  binding 
upon  them  and  ail  others ;  yet  afterwards,  in  1816,  by  an 
ordinance  they  altered  this  graduation.  It  was  urged 
that  the  first  ordinance,  in  1799,  was  in  the  nature  of  a 
compact,  and  unalterable ;  and  while  Chief  Justice  Mar-  ^ 

shall,  who  delivered  the  opinion  of  the  Supreme  Courts 
admitted  that  a  promise  had  been  held  forth  to  all  who  ^ 

should  build  on  the  graduated  straits,  that  such  gradua- 
tion should  be  unalterable,  yet,  he  observed  ^^  that  the 
court  found  great  difficulty  in  saying  that  the  ordinance 
in  1 799  should  operate  as  a  perpetual  restraint  upon  the 
corporation."    ^*  The  powers,"  he  adds,  ^^  of  this  cor- 
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NEW-TOBK,  poratiOD  to  make  a  contract,  which  should  so  operate  as^ 

^^^„^     to  bind  its  legislattve  capacities  for  ever  thereafter,  and 

Mayor,  &u.  of  disable  it  from  enacting  a  by-law,  which  the  legislature 

V.  enables  it  to  enact,  may  well  be  questioned.     We  rather 

'       think  that  the  corporation  cannot  abridge  its  own  l^sla* 

tive  power." 

Although  there  is  a  covenant  in  the  conveyance  to  the 
trustees  of  the  Brick  Church,  that  the  trustees,  while  they 
Use  the  premises  as  a  cemetery,  shall  not  be  interrupted 
by  the  corporation  of  this  city  in  such  use,  yet  this  cove- 
nant is  still  binding  upon  the  corporation,  notwithstand- 
ing the  trustees  are  prevented  by  the  ordinance  from 
longer  appropriating  these  premises  to  that  use*  A  thing 
lawful  to  be  done  when  the  party  entered  into  a  cove- 
fiant  to  do  it,  and  which  it  afterwards  prohibited  by  law, 
the  covenant  is  still  binding ;  (3  Mod.  39.  1  Salk.  198« 
Lord  Raym.  1459.)  and  where  one  covenants  not  to  do 
a  thing  which  it  was  unlawful  for  him  to  do  at  the  time, 
and  afterwards  an  act  makes  it  lawful,  the  act  does  not 
repeal  the  covenant.  (Lord  Raym.  321.  1  Salk.  198.) 
Even  then,  could  the  matters  contained  in  these  grants, 
and  in  this  covenant,  be  technically  pleaded  by  way  of 
estoppel,  their  merits  would  not,  in  my  judgement,  be  suf- 
ficient to  prevent  the  operation  of  this  by-law  in  inter- 
ments, in  either  of  those  cemeteries. 

But  the  plea  is  extraordinary  in  its  nature  ;  it  does  not 
deny  either  the  by-law,  or  that  the  interment  in  question 
was  made  in  defiance  of  it ;  but  it  offers  to  put  in  issue 
the  efiects  of  such  by-law  upon  land  circumstanced  as 
^ose  church-yards  are,  and  as  it  is  asserted,  so  privi- 
leged. 

Upon  this  the  plaintiffs  could  not  take  issue,  and  leave 
it  to  a  jury  to  determine  what  would  be  the  efiect  oC 


Slack. 
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thii  ordioance  upon  those  respective  premises;    and  NEW-TORK, 
whether  it  ought,  therefore,  to  be  obeyed  or  not  ?  A     ^^^..^^^ 
party  may  be  estopped  by  his  deed  from  denying  it ;  but  Mayor,  &c.  of 
he  cannot  be  estopped  by  the  deed  which  he  has  given  y, 

from  alleging  the  existence  of  a  public  taw,  or  asserting 
the  applicability  of  such  law  to  any  case  which  infringes 
it.  Such  law  the  court  itself  is  bound  to  notice  in  the 
discharge  of  its  official  duty.     (4  Co.  Rep.  76.) 

If  this  ordinance  becomes  oppressive,  or  operates  un- 
justly, the  legislature  in  the  very  act  by  which  they  have 
clothed  the  corporation  with  power  to  make  it,  have 
provided  that  any  ordinance  passed  in  pursuance  of  the 
power  thereby  granted,  they  may  at  any  time  repeal. 

I  have  given  the  merits  of  the  pleadings  in  these  seve- 
ral cases,  and  the  facts  admitt^  by  them,  as  careful  an 
examination  as  the  short  interval  since  the  argument  at 
the  last  term,  and  the  other  duties  of  a  laborious  office 
would  permit.  It  is  highly  satisfactory  to  me  that  the 
judgment  of  this  court  will  be  carried  to  a  higher  tribu- 
nal for  revision,  and  the  collected  judgment  of  others  be 
taken  upon  the  decision  which  is  here  given.  "  It  is,'^ 
in  the  language  of  the  late  Judge  Paterson,  ^'  a  consola- 
tory idea  in  the  administration  of  justice,  that  no  opi* 
nion  of  a  single  judge  can  be  final  and  decisive,  but  that 
the  same  may  be  removed. before  the  highest  tribunal  for 
revision,  where,  if  erroneous,  it  will  be  rectified.^' 

On  the  demurrers  in  these  several  suits,  judgment  is 
given  for  the  plaintiffs^ 
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€ivmit  eoiitt  sau  ^^ 

MISSISSIPPI  TERRITORY,  Dec.  1814. 
TTu  United  Statf$,     1 

¥•  >    JvRlSDICTIOir. 

8ch*  Active  and  Cargo* } 

TouLMAN,  J.    This  16  the  case  of  a  vessel  and  carge 
belonging  to  the  enemy,  taken  in  sight  of  the  fort  at  Mo* 
bile  Point,  bj  the  troops  stationed  at  that  place  under  the 
command  of  Major  William  Lawrence.     It  appears  from 
the  testimony  of  two  of  the  persons  who  boarded  the  ves- 
sel, that  a  boat  with  sixtnen  was  sent  out  bj  the  com* 
manding  officer  to  examine  a  vessel  which,  on  approach*^ 
ing,  they  found  to  be  British :  that  after  beii^  fired  upoo 
by  the  fort,  she  was  boarded,  and  taken  without  opposi- 
tion, at  the  distance  of  about  a  mile,  or  perhaps  more,  ai 
one  of  them  says— or  about  two  miles  as  the  other  thinks;, 
that  she  was  under  British  colours — ^that  the  persons  on 
bpard  acknowledged  themselves  to  be  British  subjects^ 
.and  said  they  were  detached  from  the  Sea  Horse  to 
bring  the  Schooner  Active  and  cargo  (consisting  of  flour 
captured  at  Alexandria)  to  Pensacola ;  and  that  the  crew^ 
consisting  of  six  men,  were  armed  with  muskets,  cut-* 
lasses  and  pistols.    The  log  book  shows  her  to  be  Bri- 
tish.    The  libel  prays  the  condemnation  of  the  vessel 
and  cargo  as  good  and  lawful  prize  to  the  United  States* 
A  plea,  however,  is  filed  by  Lewis  Judson,  (in  the  charac- 
ter of  consignee  and  agent  for  the  captors,)  to  the  juris-* 
diction  of  the  court,  on  the  ground  that  as  this  court  has 
jurisdiction  only  in  cases  in  which  the  United  States  are 
parties,  it  cannot  legally  entertain  a  suit  in  which  the 
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priTate  captors,  (as  it  is  alleged,)  are  the  only  parties  Miss.  T£RBi 
who  have  a  right  to  claim  the  captured  property.    The     ^^^...^J^^ 
said  plea  farther  alleges  that  the  ^^  schooner  Active  and  The  u.  states 
cargo  were  captured  by  Wm.  Lawrence  and  others,  on    sch.  Active. 
the  high  seas,  and  not  in  the  enemy's  forts,  camps,  or  — — — — 
barracks ;  and,  therefore,  by  the  usages  of  the  laws  of  na-  ^ 
tions  and  the  laws  of  war,  as  enemy's  property,  become 
forfeited  to  the  said  private  captors.'' 

No  question  has  been  made  as  to  to  the  regularity*  of 
the  plea,  nor  as  to  the  legitimacy  of  the  conclusion,  that 
the  government  is  in  no  sense  to  be  regarded  as  a  par. 
ty,  if  the  proceeds  of  a  capture  are  suffered  to  go  to  the 
troops  engaged  in  making  the  capture ;  but  the  whole 
has  been  liberally  left  by  the  attorney!  prosecuting  on 
behalf  of  the  U.  States,  to  depend  on  the  simple  ques^ 
tion  whether  the  troops  of  the  U.  States,  thus  making  a 
prize,  are  entitled  by  law  to  the  benefit  of  it  ?  The  gene- 
ral belief  that  they  are  so  entitled,  the  want  of  a  know- 
ledge  of  correspondent  cases,  and  the  little  attention 
which,  in  this  part  of  the  country,  we  have  had  occasion 
to  give  to  inquiries  of  this  nature,  have  apparently  crea- 
ted doubts  even  in  the  mind  of  the  attorney  acting  for 
the  U.  States,  and  have  rendered  both  parties  desirous 
that  the  question  should  be  judicially  settled.  The  most 
satisfactory  mode,  probably,  of  coming  to  a  conclusion  on 
this  subject,  will  be  to  have  recourse  to  general  princi- 
p1e8« 

"  1.  What  is  war  ?  tt  is  a  contest,  (says  Bynker- 
^oek,)  carried  on  between  independent  persons  for  the 
sake  of  asserting  their  rights."  Where  society  does  not 
exist — where  there  is  no  such  institution  as  that  which 
we  cM  government^  there  individuals,  being  strictly  inde* 

*  See  Bee^ft  Reports,  p.  9.  f  Mr.  Htiaeg* 

Vol.  hi.  34 
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MISS.  TERR,  pendent  persons,  may  carry  on  war  against  each  other. 
^^^.^^..,^^     But  whenever  men  are  formed  into  a  social  Ijody,  war 

The  u.  States  cannot  exist  between  individuals.     The  use  of  force 

Sch.  Active,     among  them  is  not  war,  but  a  trespass,  cognizable  by  the 

'  municipal  law.    (Bink.  on  the  Law  of  War,  p.  128.)    If 

war  then  be  the  act  of  the  nation,    whatever  is  done  in 

the  prosecution  of  it,  must  either  expressly  or  implicitly 

be  under  the  national  authority.      Whatever  private 

benefits  result  from  it  must  be  from  a  national  grant. 

^^  War  (says  Vattel,  p.  368.)  is  that  state  in  which  a  tia^^ 

tion  prosecutes  its  right  by  force.''     The  right  of  making 

^  war  belongs  alone  to  the  sovereign  power.     Individuals 

cannot  control  the  operations  of  war,  nor  commit  any 

hostility  (except  in  self-defence,)  without  the  sovereign^ 

order. 

^'  The  generals,  (adds  that  writer,)  the  officers,  the 
soldiers,  the  partizans,  and  those  who  fit  out  private 
ships  of  war,  having  all  commissions  from  the  sove- 
reign, Aiake  war  by  virtue  of  a  particular  order.  And 
the  necessity  of  a  particular  order  is  so  thoroughly  es^ 
tablished,  that  even  after  a  declaration  of  war  between 
two  nations,  if  the  peasants  tliemselves  commit  any  hos- 
tilities, the  enemy  instead  of  sparing  them,  hangs  them 
up  as  so  many  robbers  or  banditti.  This  is  the  case 
with  private  ships  of  war.  It  is  only  in  virtue  of  a  com- 
mission granted  by  the  sovereign,  or  his  admiralty,  that 
they  are  entitled  to  be  treated  like  prisoners  taken  in  a 
formal  war."  (Vattel,  p.  365,  6.)  If,  then,  on  the 
general  principles  of  civil  society,  the  whole  ope- 
rations«of  war  depend  upon  the  will  and  authority  of 
the  government,  surely  the  appropriation  and  distribu- 
tion of  the  property  acquired  in  consequence  of  those 
operations,  must  equally  be  subject  to  the  control  of  th^ 
government,  and  depend  on  those  regulations  which  it 
may  establish. 
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3«  What  indeed  is  the  object  oT  war  ?    Is  it  to  a^ran-  Miss.  TERR. 
dtze  indiTidaals,  or  is  it  to  maintaiD  the  rights  of  the     v^^.^^^,^/ 
nation  ?    "  The  just  and  lawful  scope  of  every  war,  (ob-  The  u.  staM 
serves  Vattel,  page  280.)  is  to  revenge  or  prevent  injury.     Sch.  ActivcL 
If  to  accomplish  this  object,  it  be  expedient  to  encou-  - 

rage  individual  warfare,  by  grantii^  all  the  profits  ari- 
sii^  from  it  to  the  parties  engaged,  the  nation  has  a  right 
to  promise  this  encouragement ;  but  until  this  encou- 
ragement be  actually  offered,  it  must  follow  that  every 
thing  which  is  required  by  individuals,  whether  acting  as 
private  persons,  or  as  a  part  of  the  public  force,  must 
belong  to  the  nation  under  whose  authority  they  act.'' 

3.  What  rights  are  acquired  by  a  state  of  war  ?  ^^  A 
iiation  (says  Bynkershoek,  p.  4.)  who  has  injured  ano- 
ther is  considered,  with  every  thing  that  belongs  to  it, 
afl  being  confiscated  to  the  nation  which  receives  the 
iBJary."  The  rights  accruing,  therefore,  are  national 
altogether.  They  are  not  individual  rights.  The  case 
seems  analagous  to  that  of  the  internal  administration  of 
justice.  A  civil  society — a  nation — ^has  the  right  of 
punishing  those  who  are  guilty  of  violating  the  public 
laws.  Though  the  guilty  be  members  of  their  own 
community,  they  may  forfeit  their  property  or  their 
lives.  But  the  right  of  the  body  politic  does  not  attach 
itself  to  the  individual  members  of  it.  The  nation,  in- 
deed, might  authorize  individuals  to  take  the  lives  or 
the  property  of  known  offenders — but  without  an  autho- 
rity delegated  by  the  nation,  individuals  have  no  such 
right.  A  right  in  private  persons  to  avenge  violations 
of  the  law,  does  not  follow  as  a  natural  consequence 
from  the  circumstance  of  their  being  members  of  the 
great  political  body.  On  the  contrary,  the  very  same 
act  which  would  be  retributive  justice  when  emanating 
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1I1SS..T£RR.  from  the  sovereign  power,  would  become  minder  of 
^^^.^J^^     robbery  in  the  individual.    Why  should  it  be  other- 

7he  u.  States  wise,  as  it  regards  our  intercourse  with  other  nations  i 
8cb.  Active.    Why  should  a  nation  be  less  jealous  of  its  rights,  with 

regard  to  hostile  nations,  than  with  r^ard  to  hostile  in- 
dividuals— why  less  jealous  when  they  are  encroached 
upon  on  a  laige  scale,  than  when  they  are  encroached 
upon  on  a  scale  truly  smalt  and  insignificant  ?  And  even 
admitting  that  in  the  one  case  the  public  authority  per* 
mits  an  individual  to  excjcute  the  sentence  of  the  law, 
and  in  the  other  to  attack  apd  vanquish  the  public  ene* 
my,  it  will  not  follow  that  in  either  case  the  property 
of  the  euemy  is  to  become  tiie  property  of  the  indivi- 
dual by  whom  the  national  will  is  carried  into  execution. 
This  it  should  seem  must  depend  on  express  stipolationt 
made  in  behalf  of  the  nation.  Agreeably  to  these  parin« 
eiples,  the  celebrated  M.  de  Vattel,  alter  observing  that 
a  nation  has  a  right  to  deprive  the  enemy  of  (us  posses* 
sions  and  goods,  of  every /thing  which  may  augment  hit 
/orces  and  enable  him  to  make  war,  goes  on  to.r.emark9 
that  booty f  or  the  moveable  property  of  the  enemy  taken 
in  war,  belongs  to  the  sovereign  making  war,  no  lesa 
than  his  towns  and  lands  :  for  he  alone — {the  sovertigH 
mUhority^)  has  such  claims  against  the  enemy  as  war- 
rant him  to  seize  on  his  goods,  and  appropriate  them  to 
himself.  His  soldiers  (he  adds)  are  only  instruments  in 
his  hand  for  asserting  his  right.  He  maintains  and 
forms  them.  Whatever  they  do,  is  in  his  name  and  for 
him.  (Vattel,  335.)  These  principles  are  equally  appli- 
♦  cable  to  every  form  of  government.  It  is  perfectly  im- 
material with  whom  the  sovereign  authority  resides. 
With  whomsoever  it  resides,  its  power  is  erected  on  the 
doctrine  of  its  being  the  legitimate  representative  of  the 
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mJipn    mA  thw  rifiiti  of  the  nation  are  not  surely  to  be  Ml8f  *  tkhr 
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coRf Mefod  M  being  leas  eeder  a  repoblican,  than  under     „,^r>,^,-^i^ 
a  BMMiarohieal  fbrm  of  govecnmeiit  The  u.  3tot«r 

The  uatiea,  however,  ai  I  have  obsenred  before,  may  sch.  Active 
jive  a  bounly  to  individual  captors — may  relinquish  a  '  ' 
]iert  of  its  rights  to  those  who  fight  under  its  banners. 
Agreeably  to  this,  the  same  writer  goes  on  to  observe) 
that  '^  the  sovereigi»  may  grant  to  the  troops  what  share 
of  the  booty  he  pleases.  At  present  most  nations  allow 
wliatever  they  can  make  on  certain  occasions,  when  the 
gemral  allowe  of  plundering  what  they  find  on  enemies 
ftUen  m battle;  the  pills^e  of  a  camp  when  it  has  been 
forced,  and  sometimes  that  of  a  town  taken  by  assault." 

The  cases  here  enumerated  seem  to  be  those  where 
^tber  the  object  was  too  trifling  to  become  a  matter  of 
latioaal  attention,  or,  where  the  services  previously  ren- 
dered by  the  troops  called  for  a  degree  of  vigour  and 
exertion  which  would  merit  ejctraordinary  encourage- 
ment*  The  whole,  however,  is  made  to  depend  on  the 
wUi  of  the  nation^  expressed  through  their  commanding 
general.  *^  The  soldier,  (he  adds)  in  several  services,  has 
also  the  property  of  what  he  can  take  from  the  enemy's 
troops,  when  he  is  on  a  party,  or  in  a  detachment,  ex- 
cepting artillery,  military  stores,  magazines,  and  convoys 
of  provisions  or  forage,  which  are  applied  to  the  wants 
and  use  of  the  army.''  He  then  goes  on  to  observe, 
&at  when  even  this  custom  is  introduced  into  an  army, 
flie  same  right  should  be  allowed  to  auxiliaries  as  to  the 
national  troops  ;  but  proceeds  to  inform  us,  that  among 
ttie  Romans,  the  whole  booty  was  carried  to  the  public 
stock,  and  sold  under  the  direction  of  the  general,  who 
ften  gave  a  part  of  the  proceeds  to  the  soldiers,  and  re- 
mitted the  rest  to  the  public  treasury,  (Vattel,  355,  6.) 
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MISS.  TERR.  It  18  evident  from  the  whole  strain  of  this  pasMge,  that 

^^^^^*        the  author  is  not  attempting  to  lay  down  general  princi- 

Tbe  U.  States  pies  by  which  nations  are  to  be  governed  in  the  disposi- 

mm 

Sch.  Active.  ^^^  ^^  property  taken  from  an  enemy ;  but,  is  merely 
describing  the  practice  of  different  nations,  ht  several 
services,  says  he,  that  is,  in  the  service  of  several  go- 
vernments, the  soldier  has,  on  certain  occasions,  the  pro- 
perty he  takes  from  the  enemy ;  bat  it  was  otherwise,  he 
adds,  among  the  Romans. 

I  have  been  more  particular  in  stating  Ae  principles 
laid  down  by  writers  on  the  law  of  nations,  (or  the  dic- 
tates of  justice  and  common  sense,  as  applied  to  nation- 
al intercourse,)  because  the  attorney  for  the  claimant, 
whilst  acknowledging  that  the  laws  of  the  United  States 
are  silent  on  the  present  case,  places  a  great  reliance  on 
the  injunctions  of  national  law.  It  is  contended  that 
the  law  of  nations  gives  the  booty  in  this  case  to  the 
captors,  and  the  principal  authority  appealed  to  is  that 
passage  in  Vattel  which  I  have  just  qyoted,  where,  as  I 
conceive,  he  is  simply  narrating  the  usages  of  some  go- 
vernments, and  not  laying  down  principles  which  are 
binding  upon  all. 

What,  indeed,  is  the  law  of  nations  ?  It  is  that  rule 
of  conduct  which  regulates  the  intercourse  of  nations 
with  one  another  ;  or  in  the  words  of  the  author  last 
cited,  ^^  the  law  of  nations  is  the  science  of  the  law  sub- 
sisting  between  nations  or  states,  and  of  the  obligations 
that  flow  from  it.''  (Vattel,  49.)  It  is  a  law  for  die 
government  of  national  communities  as  to  their  mutual 
relations,  and  not  for  the  government  of  individuals  of 
those  communities  in  their  relation  towards  one  another 
— ^nor  can  it  control  the  conduct  of  nations  towards 
their  own  citizens,  except  in  cases  involving  the  riglita 
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of  other  nations*  Property  once  transferred  by  cap-  Ml$S.  TERR, 
ture,  muft  be  subject  to  the  laws  of  the  nation  by  which  v^-^,^ 
the  capture  is  made*  The  question  whether  it  shall  be  The  u.  suteif 
public  or  private  property,  must  depend  on  the  regula-  Sch.  Active, 
tions  adopted  by  the  nation  making  the  capture,  and  ' 
cannot  naturally  be  regarded  as  subject  to  the  control 
of  a  system  of  laws  which  has  respect  to  the  laws  and 
duties  of  nations  towards  one  another*  What  our  au- 
thor states  as  to  the  practice  of  nations  towaids  their 
own  citizens,  is  not^  truly  speaking,  a  delineation  of  the 
kws  of  nations*  The  conduct  of  nations  towards  their 
own  citizens  must  depend  on  their  own  municipal  regu- 
iatiops*  It  is  by  the  laws  of  nations  that  we  must  de- 
tennine  the  circumstances  under  which  prizes  may  be 
taken ;  but  what  is  to  become  of  ihcm  when  taken  un- 
der the  sanction  of  that  law  cannot  depend  upon  the 
law  of  nations,  but  must  depend  upon  the  will  of  the 
nation  by  which  the  capture  is  made*  Individuals  of 
the  capturing  nation  can  have  no  right  independent  of 
the  nation  to  which  they  belong.  It  is  by  a  reliance  on 
the  authority  of  their  nation  that  they  shelter  them^ 
selves  from  the  charge  of  robbery  or  piracy*  The  sore- 
reign,  however,  may  distribute  the  booty  as  he  pleases; 
He  may  do  it  by  a  general  law,  or  by  special  regulations, 
issued  by  his  generals,  subject  to  the  emergency  of  the 
case ;  provided  the  form  of  government  admits  of  such 
-a  delegation  of  authority.  Even  the  property  acquired 
by  privateers  depends  on  stipulations  made  with  the  su- 
preme power  of  the  country  to  which  they  belong* 
«  Persons  (says  Vattel,  p.  367.)  fitting  out  ships  to  cruise 
on  the  enemy,  in  recompense  of  their  disbursements 
and  the  risk  they  run,  acquire  the  property  of  the  cap- 
ture :  but  they  acquire  it  by  grants  of  the  sovereign  who 


272  RfiFoaT»  M  CAiiut&i.  law  cams* 

BUss/terr.  issues  out  cominksioni  to  thifi^    The  ufirtHigA  «Mier 
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,,^,s^,^  gives  up  to  them  the  whole  captare^  or  a  part }  thU  dc-^ 
The  u.  Stales  pends  on  the  cootract  between  them*''  (Vattel,  p.  367. 
Sch.  Active.  As  to  those  who,  without  an j  autiboritj  from  their  sove* 
*-*— -*'*^  reign,  commit  depredations  by  sea  or  land,  they  are  «- 
garded  as  pirates  and  fhmdtrtrs^  and  things  taken  by 
them  do  not  thereby  undergo  a  change  of  property* 
(Bykersboek,  p*  ld7.)  The  discussion^  therefbrey  en* 
tered  into  by  Bynkershoek  in  bis  20th  chafrter,  respect- 
ing captures  made  by  vessels  not  commiasioned,  for  the 
purpose  of  determining  whether  they  should  belong  to 
the  ovTner  of  the  ship,  the  mariners,  or  the  shipper,  (and 
on  which  a  good  deal  of  stress  has  been  laid  in  ai^u- 
ment,)  has  really  but  little  or  nothing  to  do  with  the  pre* 
sent  case*  That  writer  having  previously  laid  down  the 
established  doctrine  about  robbery  and  piracy,  pro- 
poses, in  his  30th  chapter,  to  examine  to  whom  a  priae 
would  belong  which  Was  taken  by  a  non-conrniissioned 
vessel,  attacked  by  the  enemy^  and  in  her  own  defence^ 
seeing  the  enemy's  vessel  making  the  attack.  He  seems 
to  take  it  for  granted,  that  the  government  would  put  in 

s 

no  claim  under  such  circumstances :  and  tmJer^Au  stg^ 
position^  is  merely  canvassing  the  respective  claims  of 
the  sailors,  the  shipper,  and  the  owner.  He  afterwards 
states  an  objection  which  may  be  raised  against  him  in 
the  following  words : — 

'^  It  will  be  said,  perhaps,  that  I  am  wasting  words  on 
an  idle  and  useless  question,  as  it  is  unlawful  to  make 
captures  without  a  commission  from  the  states-general, 
or  the  admiral ;  and  so  far  from  the  one  who  takes  a 
prize  without  such  a  commission  being  entitled  to  it,  he 
is  rather  to  be  considered  as  a  pirate,  agreeably  to  the 
principles  which  I  have  above  contended  for.''  (p.  161.) 
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He  then  quotes  Grotius,  to  show,  that  a  prize  taken  tm-  MISS.  TERR. 
der  circumstances  of  necessity^  belongs  to   those  who 

take  it.  The  U.  states 

The  doctrine,  therefore,  which  he  contends  for,  has    sch.  Active. 
relation  simplj  to  the  case  of  a  mercantile  vessel,  which  '~  - 

being  attacked  at  sea  by  the  enemj,  saccessfuUy  resists 
the  attack,  and  makes  a  prize  of  the  adverse  party.    It  ,. 

has  clearly  no  relation  to  the  case  now  before  the  court. 
His  reasonings  have,  in  general,  a  reference  to  the  laws 
of  the  states-general  of  the  United  Provinces ;  and  the 
lean^ed  translator  in  a  note  upon  this  chapter  seems  to 
state  the  discussion  of  the  author  as  founded  on  the  sup- 
position merely,  that  any  persons,  other  than  the  sovereign 
of  the  captor,  may  be  considered  as  entitled  to  the  prize, 
(p.  ]  56.)  Again,  in  a  note  at  the  end  of  the  chapter,  he 
observes : — ^^  In  France  and  Great  Britain,  prizes  taken 
by  non-commissioned  vessels  belong  to  the  lord  high  ad- 
miral, as  a  droit  of  his  office.  No  distinction  is  made 
whether  the  captor  did,  or  did  not  make  the  capture  in 
his  own  defence,  or  from  some  other  justifiable  motive. 
But,  as  in  Great  Britain  the  office  of  high  admiral  is 
vested  in  the  king,  and  has  for  a  long  time  been  executed 
by  commission,  suitable  rewards  are  given,  at  the  discre-- 
lion  of  the  govemmentj  in  meritorious  cases*'^  (p.  163.) 

The  English  law  on  this  subject  seems  to  be  pretty 
clearly  laid  down  in  the  course  of  argument  ou  the  case 
of  Lord  Camden  against  Home  and  others — ^and  I  do 
not  observe^any  thing  in  the  decision  of  the  court  to  im- 
peach its  accuracy.  '^  Whatever  is  taken  by  any  pf 
the  king^s  subjects  from  an  enemy  in  the  course  of  na- 
val operations,  appertains  to  the  king,  either  as  a  jure 
coroncSf  or  as  a  droit  of  admiralty,  according  to  the  cir- 
cumstances.    If  taken  by  a  private  ship,  without  any 

Vol.  III.  35 
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MfSS.TERfL  commission  from  the  king,  the  prize  belongs  to  him  as  a 
^^^,,,^,1^^     droit  of  admiralty.    If  sucli  a  ship  had  a  commission, 
The  U.  States  onlj  one  tenth  of  the  prize  belongs  to  the  king  as  a 
Scb  Active.'    drmt  of  admiralty,  and  the  rest  is  the  property  of  the 
^^■'•■■■■'■■~  owner  of  the   privateer*     But  where  the  capture  is 
made  by  the  king's  ships  or  forces,  the  property  is  vest- 
0  ed  in  the  king's  jure  corona ;  and  in  such  cases  it  is 

judged  by  the  admiralty  lawjul  prize  to  the  king.    But 
that  adjudication  by  no  means  imports  the  capture  to 
have  been  made  by  the  king's  skq^s  exclusively ;  for  if 
it  were  made  by  his  forces^  the  adjudication  would  be 
the  same*   Now,  there  are  three  sorts  of  joint  captures : 
^M>ne  by  the  king's  ship  and  privateer,  with  letters 
of  marque — the  distribution  whereof  is  made,  according 
to  the  number  of  persons  on  board  the  several  ships— 
the  king^s  share  being  adjudged  to  him  in  (be  jure  corO" 
na.    The  second  instance  is  of  a  capture  by  flie  king's 
ship^  and  a  non-commissioned   privateer.      There  the 
king  is  entitled  to  the  whole : — to  the  privateer's  part 
thereof,  it  is  a  droit  of  admiralty,  and  the  other  in  jure 
corona  according  to  the  same  mode  of  distribution. 
The  third  is  the  instance  in  question,  of  a  capture  by 
the  king's  army  and  navy  conjointly;  and  there  the 
.  Whole  rests  in  himytire  eor<m<B."     (4  Term  Rep,  387.) 
Agreeably  to  this  statement,  we  find  that  Sir  Willian» 
Scott  granted  a  monition  against  the  master  and  owner 
of  a  privateer  not  commissioned  against  the  Dutch,  to 
bring  in  the  proceeds  of  a  Dutch  prize.     "Die  party  ap- 
pearing acknowledged  that  he  had  no  commission,  but 
prayed  to  be  admitted  as  a  joint  captor.     The  court  did 
not  even  wSer  the  case  to  be  ai^ued,  but  observed : — 
^  The  person  admits  that  he  had  no  commissicm.    It  is 
therefore  impossible  for  him  to  contend  lor  a  legal  inte- 
rest in  joint  capture.     If  he  thinks  he  has  any  equitable 
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claims,  arisiog  from  any  services  be  has  performedi  tfaej  ansa  TEB& 
nay  be  represeated  to  the  admiralty.  k^s^^^/ 

*^  Tbe  former  proceedings  (of  condemnatioD  at  Ja-  The  u.  stiuis 
maica)  OQ  tbe  part  of  the  non-comoussioned  captor,  are    3«h.  Aetivi^ 
mere  nuUities;   and  the  property  must  be  proceeded  — — — 
against  as  droits  of  admiralty.''     (4  Rob.  Rep*  p.  69.) 
The  case  of  the  ilebecca,  which  was  a  question  of  in* 
lerest  in  the  capture  of  a  vessel  made  by  naval  officers  ^ 

from  the  island  of  St.  Marinou,  a  naval  station,  used  for 
the  temporary  accommodation  of  the  crews  of  ships  of 
war,  gave  occasion  to  remarks  from  Sir  William  Scott 
very  applicable  to  the  case  now  before  me.  ^^  I  accede, 
uys  be,  entirely  to  what  lias  been  laid  down,  diat  a  cap* 
ture  at  sea,  made  by  a  force  upon  land,  (which  is  a  case 
certainly  possible,  though  not  frequent,)  is  considered 
generally  as  a  non-commissioned  capture,  and  enures  to 
the  benefit  of  the  lord  high  admiral. 

^^  Thus,  if  a  ship  of  the  enemy  was  compelled  to 
strike  by  a  firing  from  the  castle  of  Dover,  or  other  gar* 
xisooed  fortress  upon  the  land,  that  ship  would  be  a 
droit  of  admiraltjff  and  the  garrison  must  be  content  to 
take  a  rtwardfrom  the.  bounfy  of  the  admiralty^  and  n^i 
n  prize  injtereat^  under  the  king's  proclamation*  All  ti- 
tli  to  sea^prizetnust  be  derived  from  comHussions  un- 
der tbe  admiralty,  which  is  the  great  fountain  of  mari- 
time authority ;  and  a  military  force  upon  the  land  is 
not  vested  with  any  commission  so  derived,  impressing 
upon  them  a  maritime  cbiuracter,  uid  authorizing  them 
to  take,  upon  that  element,  for  their  own  benefit.  I 
likewise  think  cases  may  occur  in  which  naval  persons, 
haviE^  a  real  authority  to  take  upon  tbe  sm  for  tbeir 
awn  advantage,  might  yet  entitle  the  admiralty,  and  not 
tbemelves,  by  a  capture  mad^  upon  the  flea»  by  tbe  use 
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tatioDed  upon  the  land.  Suppose  the  crew, 
be  crew,  of  a  man  of  war  were  laoded,  and 
:  ship  of  an  enemy  at  sea,  and  that  they  took 
if  any  battery  or  fort  upon  the  shore,  and 
thereof  compelled  such  ship  to  strike,  I 
iht  that  such  a  capture,  though  made  by 
ing  naval  connnissiona,  yet  being  made  by 
force  upon  the  laud,  which  they  employed 
r,  and  without  any  right  under  their  commii- 
)uld  be  a  droit  of  admiralty,  and  nothing 
I  Rob.  Rep.  p.  197. 

case  in  wliich  the  right  of  a  party  not  com- 
for  the  purpose,  to  share  in  a  prize,  came 
was  that  of  the  Providence,  a  commissioned 

1  the  SpitGre,  a  vessel  not  commissioned, 
Dutch,  and  who  jointly  took  a  Dutch  ship. 

;e  of  the  high  court  of  admiralty  gave  to  the 
f  the  share  she  would  have  been  entitled  to, 
been  commissioned — but  the  lords  of  appeal 
i  the  whole  share  of  the  Spitfire  liable  to 
n,  as  a  droit  or  perquisite  of  admiralty-  And 
case,  the  Spitfire  had  not  only  applied  for  let- 
r^e,  but  had  obtained  a  warrant  for  them  to 
if  the  admiralty,  who  on  accbnnt  of  the  pAs- 
sinesB,  did  not  issue  them  till  the  day  after  the 

2  Rob.  235.    note.) 

ish  act  of  Parliament  provides,  "  that  in  all 
xpeditions  of  the  navy  and  army  against  any 
on  the  land,  directed  by  instructions  from  his 
le  flag  and  general  officers  and  commanders, 
officers,  seamen,  marines  and  soldiers,  shall 
proportionate  interest  and  property  as  his  ma- 
:r  his  sign  manual,  shall  think  fit  to  order  and 


EEPORTS  OF  CRIMINAL  LAW  CASES.  277 

The  prize  act  of  the  21st  Georee  III.  gives  to  the  offi-  MISS.  TERR. 
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cere,  seamen  and  soldiers,  &€.  on  board  every  ship  of  war     v^->,^-^^ 

in  the  king's  pay,  the  sole  interest  in  prizes  taken  by  them.   The  u.  Statci 

{4  Term  Rep.  391.)     It  should  seem  as  if  their  courts     Sch.  Active. 

adhered  pretty  strictly  to  the  words  of  their  laws  in  ad-  '" 

judging  to  whom  captured  property  belongs,  and  took 

care  to  give  it  to  the  crown,  where  there  is  any  doubt  * 

about  the  right  of  individuals. — Thus,  in  the  case  of  ships 

taken  at  Genoa,  which  were  given  up  on  the  payment  of 

£17,000  by  the  owners,  Sir  William  Scott  said,  "I  am 

not  aware  that  the  prize  act  authorizes  me  to  condemn 

to  the  captors^  in  such  a  case  as  the  present.      The  act 

gives  them  ships^  goods^  fyc.  afloat.     This  is  a  sum  of 

money  which  is  not  exactly  of  that  description  of  things." 

On  this  account  and  another  which  he .  mentions,  he 
made  the  condemnation  pass  to  the  crown.  (4  Rob.  329.) 

In  the  course  of  argument  in  the  case  before  me,  the 
counsel  for  the  military  force  at  Mobile  Point,  laid  some 
stress  on  the  observations  of  Sir  William  Scott,  in  the 
case  of  the  Dordrecht,  which  was  a  case  of  joint  capture 
between  the  army  and  navy,  and  where  the  judge  seemed 
to  admit  that  there  might  be  grounds  for  making  the  con- 
demnation partly  to  the  benefit  of  the  army,  although  the 
cases  did  not  come  within  the  provisions  of  the  act  of 
parliament,  which  directed  the  army  to  share,  in  some 
case,  in  conjunction  with  the  fleet.  It  has  from  hence 
been  concluded,  that  a  condemnation  might  heve  been 
made  to  the  army  under  the  law  of  nations.  It  is  possi- 
ble, however,  that  there  are  other  British  statutes,  be- 
side the  33d  of  Geo.  III.  [the  statute  there  referred  to} 
under  which  the  army  preferred  its  claim.  It  may  have 
been  built  on  some  royal  proclamation  :  but  that  it  could 
not  haroe  been  founded  on  the  law  of  nations,  or  on  any 
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JOSS.  TERR,  general  principles  growing  out  of  a  system  of  national 
s^'s^,^^^     '®^j  ^''st  surely  be  sufficiently  apparent  from  the  ebser* 

Tlie  u.  staiet  vations  and  authorities  which  have  already  been  brought 
8eh.  Active,    into  view. 

,  But  the  main  stress  seems  to  be  laid  on  the  considera- 
tion that  the  duty  of  the  army  is  to  fight  on  the  land-^ 
that  our  troops  are  employed  for  that  special  purpose-— 
that  land  forces  are  not  required  to  fit  out  boats  and  go 
to  sea,  and  that  fortune  havii^  thrown  this  prize  in  their 
way,  it  ought,  on  the  principles  of  national  law,  to  be 
condemned  to  their  benefit*  The  view,  however,  which 
has  been  already  taken  of  the  law  of  nations,  and  the  ob* 
jects  to  which  it  can  apply,  seems  to  take  off  the  weight 
of  this  ailment.  And  how  much  soever  one  may  re- 
gret  that  the  gratification  is  not  within  the  reach  of  this 
court  to  be  the  medium  of  awarding  a  prize  to  the  gallant 
defenders  of  fort  Bowyer  ;  it  is  its  duty  not  to  interfere 
with  the  premgatives  of  the  legislative  or  executive 
branches  of  the  government ;  and  it  must  not  be  dis* 
guised,  that  if  the  troops  at  the  fort  were  not,  as  it  seems 
to  be  alleged,  under  any  obligation  of  noticing  the  ap-- 
proach  of  an  enemy,  unless  it  were  made  on  ttrrafirma^ 
if  every  thing  done  to  obstruct  or  capture  the  ^lemy  on 
the  sea  were  merely  gratuitous  and  beyond  the  line  of  / 
their  duty,  [a  doctrine  which  those  gallant  men  themr 
selves  most  certainly  never  would  advance,]  then  thrir 
conduct  in  so  transgressing  the  line  of  their  duty  would 
rather  stand  in  need  of  apoK)^  than  reward.  ^^  Soldienii 
says  Vattel,  [p.  367.]  can  undertake  nothing  without  or- 
der, either  express  or  tacit,  of  their  officers.  ObeSi* 
ence  and  -execution  are  their  province*  They  are 
not  to  act  from  their  own  opinions.  They  are  only 
instruments  in  the  hands  of  their  commanders*  Let  it 
be  remembered  here  that  by  a  tacit  order,  I  mean  the 
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sabstSLDce  of  what  is  included  in  an  express  order,  or  in  MISS.  Tfiiou 

1614. 

the  functions  committed  to  us  by  a  superior  ;  and  what     y^^^y^^/ 
^  said  of  soldiers  must  also  be  understood  of  officers,  The  U.  staiet 
^md  of  all  who  have  any  subaltern  command :  Thus  with    3^11.  A*ctiv«» 
respect  to  things  the  care  of  which  is  committed  to  them*         ■ 
they  may  both  be  compared  to  mere  private  persons, 
who  are  to  undertake  nothing  without  order*     The  ob- 
lation of  the  military  is  still  more  strict,  as  the  laws  of 
war  forbid  expressly  acting  without  order  ;  and  this  dis- 
cipline is  so  necessaiy,  that  it  scarcely  leaves  any  thing      1 
to  presumption* 

«  To  ^ht  without  command  is  almost  always  consider-  , 
ed  in  a  soldier  as  fighting  against  commands,  or  against 
the  prohibition*^' 

For  my  own  part  I  do  not  believe  that  our  valiant  sol- 
tiers,  who  but  a  short  time  before  so  much  distinguished 
themselves  at  Fort  Bowyer,  would  be  considered,  ^ith 
regard  to  this  vessel,  as  fighting  without  command.  A 
fort  so  situated,  on  a  narrow,  barren  point  of  land,  un- 
connected with  any  settlement  of  moment,  but  com- 
laanding  the  etrance  by  water  into  an  extensive  and 
valuable  country,  must,  from  the  very  nature  of  it,  be 
considered  as  intended  to  prevent  the  ingress  of  enemy's  > 
vessels }  and  it  became  the  duty  of  the  garrison  stationed 
there,  to  guard  the  pass,  and  to  lay  hold  of  every  thing 
belonging  to  the  enemy,  whether  the  object  could  be 
accomplished  by  means  of  the  guns  at  the  fort,  or  by 
means  of  boats  or  other  vessels  attached  to  it*' 

The  only  question  then,  which  remains  to  be  con- 
sidered, is,  have  the  laws  of  the  United  States  given  to 
the  military  any  share  in  prizes  taken  by  troops  so  cir- . 
cmnstanced  ?  It  may  be  desirable  that  they  had  done  so* 
But  this  ground  seems  to  be  abandoned  by  the  counsel 


280 


REPORTS  OF  CRIMINAL  LAW  CASEIS* 


MISS.  TERR,  for  the  army.  A  kind  of  negative  ai^umenl  has,  indeed^ 
^^^^*  been  raised  on  the  58th  Article  of  the  Rules  and  Articles 
The  U.  States  of  War.  It  is  said  that  this  article  confirms  to  the  Uni- 
Sch  Active  *®^  States  property  taken  in  camps^  8rt.  hut  not  at  sea. 
The  words  of  the  article  in  question  are,  that  "  all  public 
stores  taken  in  the  enenny's  camp,  towns,  forts,  or  maga- 
zines, whether  of  artillery,  clothing,  forage,  or  provi- 
sions, shall  be  secured  for  the  service  of  the  United 
States ;  for  the  neglect  of  which  the  commanding  officer 
is  to  be  accountable.^'  Hence  it  is  concluded,  that  if 
they  be  not  public  stores,  or  be  not  taken  in  the  enemy's 
camp,  towns,  forts  or  magazines,  they  are  not  to  be  ap- 
propriated to  the  government,  but  belong  to  the  captors. 
The  object  of  this  article  is  clearly  not  to  ascertain 
any  thing  about  the  right  of  property,  but  merely  to  pro- 
vide for  the  safe  keeping  of  public  stores  belonging  to 
the  enemy,  and  to  render  the  commanding  officer  re- 
sponsible for  any  neglect  respecting  them.  Had  a  pro- 
secution been  commenced  against  the  officer  command- 
ing at  Fort  Bowyer,  for  any  inattention  to  the  preserva- 
tion of  the  cargo  of  the  schooner  Active,  this  68th  arti- 
cle, possibly,  (inasmuch  as  the  property  in  question  was 
not  taken  in  the  enemy's  camp,  towns,  forts,  or  maga- 
zenes,)  might  not  have  afforded  a  legal  basis  for  the  pro- 
secution :  but  no  fair  deduction  from  it  certainly  can 
ever  be  carried  so  far  as  to  show,  that  because  the  pro- 
perty captured  was  not  expressly  required  by  this  article 
to  be  secured  for  the  United  States,  therefore  it  must  be 
regarded  as  the  private  property  of  the  captor. 

Whether  it  be  so  or  not  must  depend  on  established 
principles,  and  not  on  so  very  strained  an  implication; 
and  these  have  already  been  sufficiently  examined. 
As  to  the  laws  of  the  United  States  respecting  property 
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captured  by  the  public  force,  the  most  material  is  the   MISS.  TERR, 
act  of  the  23d  April,  1800,  for  the  better  government  of  ^       *^^'** 
the  navy.  *  u.  states 

This  act  gives  to  the  captors  the  proceeds  of  vessels    sch.  Active. 
and  goods  taken  on  board  of  them,  when  adjudged  good  " 

prize.  But  this  act  is  a  law  expressly  for  the  govern- 
ment of  the  navy  of  the  United  States—  and,  indeed,  it 
does  not  appear  to  be  contended,  that  it  can,  by  any 
rule  of  construction,  be  extended  to  the  army. 

Private  commissioned  vessels,  iii  like  manner,  deserve 
their  right  to  appropriate  to  themselves  the  prizes  they  / 

make,  from  the  ^^act  concerning  letters  of  marque, 
prizes,  and  prize  goods,"  passed  on  the  26th  day  of 
June,  1812. 

This  act,  after  stating  the  conditions  on  which  autho- 
rity should  be  given  to  our  vessels  to  capture  the  vessels 
and  property  of  the  enemy,  proceeds  to  vest  the  same, 
when  taken  under  such  authority,  in  the  owners,  officers,  • 
and  crews  of  the  vessels  by  which  prizes  should  be  made. 
(Laws  U.  S.  Vol.  11.  p.  240.)  Had  it  been  the  inten- 
tion of  the  government  that  non-commissioned  vessels 
should  be  entitled  to  the  proceeds  of  prizes  made,  or 
that  any  person  in  the  employ  of  the  United  States, 
aad  not  belonging  to  the  navy  or  marines,  should 
be  entitled  to  the  benefit  of  all  enemy^s  property 
taken  by  them,'  it  would  surely  have  been  natural  that 
such  intention  should  have  beeit  expressed  in  these  or 
some  other  legislative  acts.  Moreover,  indeed,  it  does 
not  appear  what  occasion  there  could  be  to  provide  re- 
gulations and  bonds  for  the  government  and  good  con- 
duct of  vessels  applying  for  commissions  to  make  prizes, 
a  all  vessels  of  any  description  were  authorized  to  take 
and  to  appropriate  to  their  own  use  the  property  of  the 

VoD.  III.  3r> 
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MISS.  TERR,  enemy,  merely  because,  as  it  hath  been  contended,  the 
,^^^.^^^,,^^     fortune  of  war  had  throwh  it  in  their  way. 
U.  Stfttea         It  has  been  stated  that  a  case  occurred  in  New^Eng* 
Sch.  Active.    land  soon  after  the  war  commenced,  where  a  vessel, 
"  which  had  approached  near  to  a  fort  of  the  United 

States,  was  condemned  for  the  benefit  of  the  troops  by 
whom  it  was  captured  :  and  it  is  likewise  urged  that 
libels  have  been  filed  in  behalf  of  military  captors  in  the- 
federal  court  of  the  state  of  Louisiana.  As  to  the  for- 
mer case,  it  is  only  stated  on  a  recollection,  which  I  can- 
not help  believing  to  be,  in  this  instance,  somewhat  in- 
accurate :  and  as  to  the  latter,  how  much  soever  it 
may  afford  a  precedent  sufficient  to  jpstify  a  practitioner 
at  the  bar  in  putting  in  a  claim,  it  can  afford  no  prece- 
dent to  justify  a  court  in  sustaining  it  In  the  whole 
view  of  the  case,  therefore,  now  before  the  court,  it  is 
adjudged  and  decreed,  that  the  plea  be  over-ruled  and, 
dismissed,  with  costs  in  court  occasioned  by  the  plea, 
'  and  that  the  schooner  Active  and  cargo  be  condemned 
as  good  and  lawful  prize  to  the  United  States. 


Court  of  ^|i|iral6. 

SOUTH-CAROUNA,  SPRING  CIRCUIT,  1811. 

The  State     ^ 

V.  >  LiBBL. 

Thomas  Lehre^  ) 

• 

[The  following  unanimous  opinion  of  the  Court  of  Appeals,  oa  the 
doctrine  of  Libel,  was  delivered  on  the  21  at  of  January »  1811. 
At  a  special  meeting  of  the  gentlemen  of  the  Charleston  Bar, 
held  on  the  same  day,  it  was  Rtsolvedy  That  the  Attorney  General 
should  be  requested  to  apply  to  Judge  Waties,  for  a  copy  of  the 
Opinion,  with  leave  to  publish  it,  as  containing  a  truly  legal  and 
constitutional  view  of  the  doctrine  it  embraces.  To  this  request 
the  Judge  acceded,  and  we  are  thus  enabled  to  submit  to  the 
public  consideration  a  sound  and  eloquent  decision,  on  a  subject 
of  the  highest  public  and  private  importance.] 
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Waties,  J.    My  brethren  have  assigned  to  me  the  8OTTH  CA- 
^ty  of  giving  the  opinion  of  the  Court  in  this  case.  18U. 

If  it  required  a  minute  examination  of  the  facts  or     '^C^CjJ^ 
principles,  I  should  be  unable,  in  my  present  state  of  v. 

health,  to  perform  that  duty  ;  but  the  case  does  not  re-  .^^_ 
quire  this  ;  and  the  very  full  and  able  discussion  of  it, 
by  the  counsel  on  both  sides,  has  rendered  the  task  of 
deciding  on  it  still  more  easy* 

The  only  question  which  requires  any  examination, 
is,  whether  the  defendant  had  a  right  to  justify  the  libel 
with  which  he  was  charged,  by  giving  the  truth  of  it  in 
evidence?  , 

It  is  not,  indeed^  absolutely  necessary  that  I  should 
consider  even  this  question.  It  would  be  sufficient  td 
8ay,  for  it  is  the  opinioA  of  all  the  judges,  that  the  right 
which  is  claimed  by  the  defendant  has  been  exercised 
by  him  in  the  fullest  extent ;  that  all  the  facts  which 
are  thought  material  to  his  defence  were  allowed  by  the 
prosecutor  to  be  given  in  evidence ;  that  notwithstAnd- 
ing  these,  the  jury  have  found  his  publication  a  libel ;  and 
that,  therefore,  there  is  no  ground  for  the  interference 
of  this  Court. 

But  as  it  is  of  importance  that  the  rule  of  evidence 
winch  has  been  made  a  question,  should  not  be  left  sub- 
ject to  doubt  in  any  future  case,  it  is  thought  proper  that 
I  should  also  declare  the  opinion  of  the  judges  upon  the 
law,  in  this  respect. 

It  has  been  insisted  on,  for  the  defendant,  that  in  a  cri« 
ninal  proceeding,  as  well  as  in  a  civil  action,  a  party 
charged  with  a  libel  may  give  the  truth  of  it  in  evi- 
dence. His  counsel  have  contended  that  this  was  the 
general  rule  of  the  common  law,  which  may  be  inferred 
fiom  tile  statutes  of  Westminster,  3  Rich.  9.  and  1  & 
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3  Phil,  and  Mary,  all  of  which  provide  for  the  punish- 
ment o{  false  tales  only,  and  that  therefore  the  publiea* 
tion  of  ^^  true  tales,'^  however  scandalous  and  malicious, 
was  not  then  punishable.  This,  I  believe  to  be  a  coi^- 
rect  construction  of  these  statutes,  as  to  all  ofifences 
which  come  within  them ;  but  it  does  not  follow  from 
this,  that  they  were  declaratory  of  the  only  offences  at- 
common  law  of  the  sarpe  nature,  and  that  they  recog* 
nize  a. common  law  right,  to  justify  a  libel  by  giving  the 
truth  in  evidence.  The  contrary  may,  I  think,  be  fairly 
presumed ;  for,  although  on  the  trial  of  some  oiTences 
under  these  statutes,  the  judges  have  said  that  the  same 
were  before  punishable  at  common  law,  yet  they  do  not 
say  that  it  was  not  also  a  common  law  ofience,  to  pub- 
lish even  "  true  tales,"  for  a  malrcious  purpose.  These 
statutes,  it  appears,  have  prescribed  new  and  more  griev- 
ous punisliments ;  it  is  onost  probable,  therefore,  that 
they  only  intended  to  punish,  in  a  greater  degree,  the 
publication  of  tales  which  were  aggravated  by  false* 
hood,  and  to  leave  the  lesser  offence  to  the  common 
law  remedy.  This  presumption  is  strengthened  by  the 
consideration,  that  all  these  statutes  were  made  for  spe- 
cial purposes.  The  first  (statute  of  Westminster)  was 
made  to  suppress  sedition.  The  stat.  of  Rich*  2.  was 
made  to  protect  the  great  ofiicers  of  the  government ; 
and  the  last  (1  and  2  P.  and  M.)  was  also  made  to  sup- 
press sedition. 

But  it  is  not  necessary  to  explore  the  dark  recesses  of 
the  ancient  law  to  ascertain  this  point.  It  has  beea 
ascertained  for  us  by  those  more  eminently  qualified  thaa 
we  are,  for  this  great  labour;  by  those  who  are  our  best 
guides  in  all  our  legal  researches,  and  to  whose  steady 
and  unerring  light  we  may  more  safely  trust,  than  to 
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anj  new  lights  of  the  present  day*  All  the  great  ex-  SOUTH  CA- 
pounders  of  the  law,  from  .Lord  Coke  down  to  Mr.  Jus-  igii.  ' 
tice  Blackstone,  have  uniformly  laid  it  down  as  a  rule 
of  the  common  law,  that  the  truth  of  a  libel  cannot  be 
given  in  evidence  in  a  criminal  proceeding ;  and  this 
rule  has  never  been  departed  from  in  a  single  instance. 
It  is  true,  that  a  difference  of  opinion  did,  for  some  time, 
exist  among  the  English  judges,  on  the  law  respecting 
libels;  but  this  was  only  the  question,  whether  the 
court  oir  the  jury  should  decide  on  the  criminal  intent 
of  the  publication.  The  dispute  was  at  last  settled  by 
•the  Stat,  of  31- Geo.  III.  commonly  called  Mr.  Fox's 
Act ;  and  we  think,  correctly  settled ;  for,  we  are  all  of 
opinion,  that  the  statute  was  only  declaratory  of  the  old 
law.  A  jury  has  the  unquestionable  right  to  decide  on 
the  criminality  of  a  libel,  as  far  as  the  libel  itself  is  the 
evidence  of  it.  For  this  purpose,  a  defendant  may  read 
and  relyon  any  part  of  it,  to  show  an  innocent  motive 
and  purpose  in  the  publication ;  and  this  right  was  al- 
lowed to  the  defendant  in  the  present  case,  in  its  fullest 
latitude. 

But  the.  law  at  no  time,  and  under  no  construction, 
has  ever  authorized  a  defendant,  in  a  criminal  proceed- 
1^9  ^o  justify  a  libel  by  giving  the  truth  of  it  in  evi 
dence.  This  has  been  invariably  refused.  It  has  been 
asserted,  that  the  ^rW  case  in  which  this  was  solemnly 
ruled,  was  decided  in  the  Star  Chamber;  but  as  no  case 
can  be  found  prior  to  that,  in  which  it  was  otherwise 
ruled,  it  is  reasonable  to  conclude,  that  this  was  not  the 
creation  of  a  new  rule,  but  the  observance  only  of  an 
old  one.  And,  even  if  it  JtJ  originate  in  this  odious  and 
tyrannical  court,  yet  it  does  not  follow  that  the  rule  it* 
■elf  is  also  odious  and  tyrannical. 
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The  adherence  to  it  by  the  common  law  courts,  ever 
since,  proves  the  contrary  :  they  have  given  legitimacy 
to  it  as  a  common  law  rule  ;  and  its  authority  is  farther, 
sanctioned  by  the  justice  and  morality  of  its  object* 
How  many  other  rules  are  there  of  modern  origin,  and 
of  less  importance  to  the  quiet  and  happiness  of  socie- 
ty,, which  are  acknowledged  to  form  a  part  of  the  com- 
mon laiw,  and  from  which  we  are  not  at  liberty  to  de- 
part? 

It  is  a  great  error  to  look  to  the  first  sources  of  tfie 
common  law  for  the  purity  of  its  principles.  The  best 
and  purest  of  these  are  of  later  accession.  The  sour- 
ces of  the  common  law,  (except  such  parts  as  were  de- 
rived from  the  laws  of  Rome)  were  shallow  and  mud- 
dy. '  In  its  downward  course,  it  has  been  continually 
filtered  and  enlarged,  by  passing  through  courts  of  in- 
creased wisdom  and  science  ;  and  it  is  owing;  to  these 
continued  filterings  and  accessions,  that  we  see  it  as  it 
now  is,  a  clear,  wholesome,  deep,  and  majestic  stream. 
The  most  ancient  decisions  rest  chiefly  upon  feudal 
principles,  or  upon  reasons  altogether  barbarous  and 
preposterous ;  these  have  been  gradually  disregarded ; 
and  we  see  more  modem  adjudications  supported  by 
such  solid  and  rational  grounds,  that  we  may  now  say 
of  the  common  law,  with  a  very  few  exceptions,  that 
nothing  is  law  which  is  not  reason. 

But  there  is  good  cause  to  believe,  that  this  nile  did 
not  originate  in  the  Star  Chamber,  and  was  not  the 
creature  of  that  court.  The  rule  was  not  peculiar  to 
England :  it  existed  long  before.  It  made  a  part  of  the 
Roman  law.  We  read  in  the  Pandects  of  Justinian, 
that  "  a  defamer  is  not  to  be  exempt  from  the  punishment 
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doe  to  the  injury,  although  the  Kbel  contam  nothing  bui  SOUTIl  CA- 
9kat  is  true.  It  is  not  permitted  to  make  proof  of  facts,  leiu  ' 
which  a^  secret,  and  which  have  been  the  foundation  of 
die  libel."  The  same  rule  was  adopted  by  a  special 
edict  of  France,  in  1561  j  and  it  is  also  to  be  found  in 
the  Constitution  of  the  Emperor  Charles  V.  *in  these 
words :  ^^  Though  the  defamation  were  grounded  on 
truihy  yet  the  defamer  ought  to  be  punished  according 
to  the  power  of  the  judge*"  (See  Inst.  Justin,  lib.  4. 
tit.  4.  2  Domat.  B.  3.  tit.  12.  and  also,  Bayle's  Disser- 
tation on  defamatory  libels.) 

It  is  most  probable  then,  that  this  rule  v^  derived 
from  the  civil  law.  We  know,  that  for  many  centuriesi 
this  was  the  law  of  all  Europe;  and  England  was  go- 
verned by  it  for  nearly  400  years.  Although  the  barba> 
rianis  who  successively  invaded  and  possessed  that  coun- 
try, introduced  into  it  many  of  their  own  laws  and  cus-* 
toms,  yet  the  maxims  and  principles  of  the  Roman  law 
were  too  deeply  founded  in  reason  and  justice  to  have 
been  ever  disused;  and  there  is  no  doubt  that  they 
compose  now  a  lai^e  part  of  the  common  law  of  Eng- 
land. The  celebrated  Sir  William  Jones  has  said, 
*^the  Pandects  of  Justinian  are  a  most  valuable  mine 
of  judicial  knowledge.  They  give  law  at  this  hour  to 
the  greatest  part  of  Europe ;  andj  though  few  English 
lawyers  dare  make  such  an  acknowledgment,  the  civil 
law  is  the  true  source  of  nearly  all  our  English  laws, 
that  are  not  founded  on  a  feudal  origin."  (Letter  to  the 
governor  general  of  India,  in  1778.) 

I  hope  that  the  authority  of  this  enlightened  and  pro-  ^ 
found  searcher  into  antiquity  will  satisfy  the  objection 
which  was  made  to  this  rule,  if  it  should  happen  to  be 
of  Roman  origin.    But  this  is  not  only  the  law  of  Eng- 
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SOUTH  CA-  land,  and  probably  of  all  Europe  5  it  is  the  law  also  of 
1811.  '  lA^^t  of  the  free  States  of  America.  It  is  the  law  of 
New- York,  (as  appears  in  the  trial  of  Croswell).  even  in 
the  exceptionable  degree  which  Mr.  Fox^s  Act  was 
made  to  correct.  It  wtu  the  law  of  Pennsylvania ;  be- 
cause  tha  constitution  of  that  state  makes  an  exception 
to  it  in  libels  against  public  officers*  And  it  must  have 
been  the  law  of  Connecticut,  previously  to  the  act 
of  her  legislature  in  1804,  or  that  act  would  not  have 
been  made.* 

I  have  so  far  considered  the  case  on  the  ground  of  au- 
thority ;'and  it  would  be  sufficient  for  us  to  decide  it  on 
that  ground  only  ; '  for  we  are  bound  to  declare  the  laW, 
and  to  give  it  operation,  whether  it  be  founded  on  good, 
or  bad  reasons.  But,  as  there  does  not  exist  in  the 
whole  system  of  our  laws,  a  rule  better  supported  by 
reason  than  the  one  under  consideration,  and  as  the 
counsel  foj  the  defendant  have  contended  that  those  are 
not  applicable  to  the  state  of  our  society,  it  is  proper 
that  I  should  take  some  notice  of  the  objections  made 
on  this  ground.  I  think  indeed  that  the  multiplied  in- 
stances of  the  general  adoption  of  the  rule  m  every 
state  of  society,  and  under  every  form  of  government, 
afford  sufficient  proof  of  its  being  a  rule  botli  of  general 
policy  and  morality.  But  as  this  rule  is  more  fully 
evinced  by  the  reasons  assigned  for  it  by  the  common- 
tators  on  our  laws,  I  will  proceed  to  examine  these.  In 
5.  Rep.  12.  Lord  Coke  says,  ^^  a  libel  may  be  either 
against  a  private  man  or  against  a  magistrate.  If  it  be 
made  against  a  private  man,  it  deserves  a  severe  pun- 
ishment ;  for  although  a  libel  be  against  one,  yet  it  ex- 
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eitefl  all  those  of  the  same  finnilj,  kindred  or  society  to  SOirrH  ca* 
revenge,  and  so  tends  to  qvarreU  and  breaches  of  the  ign. 
fsaeej  and  may  be  the  cause  of  *tbe  shedding  of  bIood«'' 
He  then  proceeds  to  say,  ^^  it  is  not  material  whether 
the  libel  be  true,  or  whether  the  party  libelled  be  of 
good  or  ill  fame ;  for  in  a  settled  government,  a  party 
grieved  ought  to  complain  for  an  injury  done  him  in  the 
ordinary  course  of  law,  and  ought  by  no  means  to  revenge 
Atmse//*  either  by  libelling  or  otherwise."  The  same  rea- 
sons for  not  allowing  the  truth  of  a  libel  to  be  given  in 
evidence  are  laid  down  in  numerous  other  authorities ; 
but  I  shall  only  refer  farther  to  Mr.  Just.  Blackstone.  In 
his  fourth  book,  150.  he  thus  states  the  law :  *'  It  is  im' 
material  with  respect  to  the  essence  of  a  libel,  whether 
the  matter  of  it  be  true  or  false,  since  the  provocation 
and  not  ihefahity,  is  the  thing  to  be  punished  criminal- 
ly  ;  though  doubtless  the  falsehood  of  it  may  aggravate 
its  guilt  and  enhance  the  punishment*''  '^  In  a  civil 
suit,  a  libel  must  appear  to  be  false  as  well  as  scanda*- 
louSy  for  if  the  charge  be  true,  the  party  has  received 
no  injury,  and  has  no  ground  to  demand  a  compensation 
for  himself  whatever  offence  it  may  be  against  the  pub-- 
lie.  But  in  a  criminal  prosecution,  the  tendency  which 
all  libels  have  to  create  animosities  and  to  disturb.  th« 
public  peace  is  the  sole  consideration  of  the  laso." 

Here,  then,  we  see  it  distinctly  laid  down,  that  al« 
though  the  falsehood  of  a  libel  will  a^ravate  the  of- 
fence, yet  the  offence  is  complete  without  it ;  but  a  li- 
bel is  an  offence,  not  because  it  is  false,  but  because  it 
tends  to  provoke  quarrels  and  private  revenge,  which  is 
an  usurpation  of  the  public  authority ;  that  the  objects 
therefore  of  punishing  a  libel  are  to  preserve  the  pub- 
lic peace,  and  to  enforce  a  due  submission  to  the  laws. 

Vol.  III.  S? 
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1811.  '  applicable  to  our  atate  of  society?  it*  appears  to  me 
that  every  reflecting  mind  maat  allow  that  they  tire  pe- 
culiarly  necessary  to  a  free  goremment*  The  preser* 
vation  of  the  public  peace,  and  the  prevention  of  pri- 
vate vengeance  ia  any  forrn^  are  the  very  foundation  of 
civil  liberty,  which  could  not  be  said  to  be  fully  enjoy* 
ed,  unless  these  great  ends  were  fully  secured.  It  is 
'or  this  reason  thai  the  sending  a  challenge  is  a  high  of* 
fence*  This  too  is  puniabable,  only  because  it  is  a  pro* 
vocation  to  a  breach  of  the  public  peace*  It  is  also  a 
public  offence,  to  seize  by  force  one's  own  propertyt 
because  it  is  not  lawful  for  any  man  to  redress  his  own 
wrongs*  If,  therefor^,  a  man  forcibly,  takes  possession 
of  his  own  land,  he  is  punishable  for  a  forcible  entry. 
However  manifest  his  right  may  be,  yet  he  is  not  allow* 
ed  to  regain  it  by  force,  but  must  apply  t^the  law  for 
ks  aid  and  sanction.  It  would  be  in  vain  for  him  to 
urge  the  hardship  of  being  punished  for  taking  his  own 
property.  The  law  would  reply,  that  he  had  done  an 
act  which  affected  the  public  peace  :  that  it  was  his  du- 
ty to  refer  his  claim  to  an  authorized  tribunal,  and  to 
seek  redress  from  the  law.  This  reply  may  be  fairly 
made  to  the  reasoning  of  the  counsel  for  the  defendant 
in  the  present  case*  It  was  zealously  contended  that 
the  publication  of  truth  could  not  be  a  crime.  But  the 
truth  makes  no  part  of  the  essence  of  a  libel ;  thougjh 
the  defendant  had  proved  his  charges  against  the  prose* 
cutor,  yet  this  proof  could  not  have  availed  him  \-  he 
would,  notwithstanding,  be  guilty  of  having  provoked  a 
'  breach  of  the  public  peace,  and  of  having  usurped  the 
public  right  by  redressing  his  grievance  in  his  own  way, 
and  inflicting  punishment  by  his  own  measure. 
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These  reasons  for  not  allowing  the  truth  of  a  libel  to  SOUTH  C4« 
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be  given  in  evidence  in  a  criminal  proceeding,  are  fuUj  igu. 
sufficient  to  justify  the  rule.  But  there  is  another  rea- 
son for  it,  wbich  will  be  thought  by  many  to  give  more 
value  to  it  than  any  other.  It  serves  to  protect  from 
public  e:q>osure  secret  infirmities  of  mind  and  body,  and 
even  crimes  which  have  been  repented  of  and  forgiven* 
Who  will  say  that  the  truth  of  these  should  be  given  in 
evidence  to  satisfy  or  excuse  the  exposure  of  them  ?  A 
man  may  have  been  overcome  by  some  strong  tempta- 
tion, and  been  induced  to  commit  a  crime  which  he  has 
since  abhorred ;  by  a  long  perseverance  in  virtue  and 
honesty,  lie  made  his  peace  with  all  who  could  be  in- 
jured by  it ;  and  has  thus  a  well  .grounded  hope  of  ob- 
taining pardon  from  his  God.  A  woman,  too,  who  may 
have  yielded  to  some  seducer,  or  even  been  the  willing 
servant  of  vice,  may  have  since  become  the  faithful 
partner  of  some  worthy  man  and  the  mother  of  a  vir- 
tuous ofispriog,  her  frailties  have  long  been  foipven^ 
and  she  is  in  the  enjoyment  of  the  esteem  and  respect 
of  all  her  neighbors.  Will  any  one  say  that  these  ex- 
piated sios  may  be  dragged  from  the  privacy  in  which 
they  have  been  sheltered ;  that  they  may  be  presented 
to  the  view  of  an  unfeeling  world ;  be  punished  afresh 
by  disgrace  and  odium,  in  which  innocent  connexions 
must  participate  ;  and  that  the  author  of  all  this  misery 
may  justify  the  act  by  showing  the  truth  of  the  charges  T. 
Shall  he  be  allowed  to  disturb  the  sacred  work  of  refor^ 
matibn,  and  rob  the  poor  penitent  of  the  blessed  fruits 
of  her  repentance  ?  Justice,  charity,  and  morality  all 
forbid  it :  and  thank  God !  the  law  forbids  it  also. 

There  is  one  more  ground  in  this  case  which  requires 
some  notice.    It  was  contended  that  the  publication  of 
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the  defendant  was  the  historj  of  a  judicial  proceeding 
and  therefore  no  libel. — There  is  no  doubt  that  a  tnie 
accdunt  of  the  proceedings  of  a  court  is  no  offence,  un- 
less it  is  intended  to  serve  as  a  vehicle  to  convey  slan- 
derous charges,  and  to  gratify  a  malicious  purpose ;  in 
which  case  it  would  be  libellous,  though  true.  But  the 
publication  of  the  defendant  does  not  proftsa  to  be  a 
report  of  a  judicial  proceeding.  It  expressly  states, 
that  the  design  is  to  expose  the  injustice  of  a  decree  of 
the  court  of  equity,  and  the  malpractice  of  the  prose- 
cutor, as  a  solicitor ;  by  imposing  on  the  court  and  in- 
ducing a  party  to  the  suit,  to  swear  to  a  falsehood.-^- 
Whether  these  chaises  were  made  with  a  malicious  in- 
tent, or  not,  was  a  question  for  the  jury,  which  their 
verdict  has  decided  ;  and  there  is  no  reason  for  order- 
ing a  new  trial  upon  this  ground. 

Before  I  conclude,  it  is  thought  proper  that  I  should 
state,  that  the  delay  which  has  occurred  in  the  decision 
of  this  case,  has  not  proceeded  from  any  difference  of 
opinion  among  the  judges  on  the  former  ai^gument,  but 
from  a  desire  that,  in  a  case  so  interesting  to  the  feelings 
and  reputation  of  the  parties,  the  subject  should  be  ful- 
ly considered  before  it  was  decided.  The  death  of  our 
late  excellent  brother,  Mn  Justice  Wilds,  made  it  ne- 
cessary that  another  argument  should  be  had  at  this 
court,  because  Mr«  Justice  Nott  and  myself  were  not 
present  at  the  former  one.  The  case  has  been  now 
most  amply  discussed  on  both  sides,  and  the  opinion  de* 
livered  is  the  unanimous  opinion  of  the  Bench,  aft^r  the 
fullest  consideration,  and  the  most  perfect  conviction. 
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MASSACHUSETTS,  MARCH,  1807. 

Commonwtalth  ^  Conspi- 

Drydm  Judd,  Elizer  Judd,  and  Samuel  Judd. )     '^^*^^- 

The  defendants  were  indicted  at  the  last  November 
term,  for  that  they  conspired  together  to  mix,  compound 
and  manufacture  a  certain  base  material,  in  the  form 
and  color,  and  of  the  resemblance  of  good  and  genuine 
iDdigo  of  the  best  quality  of  foreign  growth  and  manu- 
facture, with  intent  that  the  same  should  be  sold  at  pub- 
lic anctioa,  as  good  and  genuine  indigo  of  the  best  qua- 
lity, &c. ;  that  in  pursuance  of  the  said  conspiracy  they 
purcha6ed  a  zeroon  of  genuine  foreign  indigo,  contain- 
ing two  hundred  pounds  weight,  and  mixed  the  same 
with  starch,  blue  vitriol,  nutgalls,  allum,  and  a  de* 
coction  of  logwood,  in  such  proportions  and  quantities 
as  made  six  hundred  pounds  weight  of  the  base  compo- 
sition, and  so  manufactured  the  same  as  to  give  it  the 
false  appearance  of  genuine  indigo  :  that  they  put  the 
same  into  three  bags  or  zeroons,  with  the  fraudulent  in- 
tent that  the  same  should  be  sold  at  public  auction,  as, 
and  for  genuine  indigo,  and  that  the  purchaser  or  pur- 
chasers thereof  should  be  cheated  or  defrauded  of  their 
moneys  :  and  that  in  pursuance  of  the  same  conspiracy 
they  offered  the  same  for  sale  at  public  auction,  and  sold 
the  same,  as,  and  for  three  zeroons  of  good  and  genuine 
indigo,'  to  some  persons  to  the  jurors  unknown. 

Upon  not  guilfy  pleaded,  the  jury  found  them  guilty 
•f  a  conspiracy  to  make  base  and  spurious  indigo,  with 
a  fraudulent  intent  to  sell  the  same  as  good  and  genuine 
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1807. '      tion  in  the  manner  set  forth  in  the  indictment. 
"^'^'^^^/'^^^        And  now  Otis,  of  counsel  for  the  defendants,  moved 
V.  Ibat  judgment  upon  this  verdy:t  should  be  arrested  ijirstf 

because  the  verdict  does  not  find  them  guilty  of  anj  of* 
fence  charged  in  the  indictment ;  and  secondly^  if  the 
verdict  had  found  them  guilty  of  the  first  count  in  the 
indictment,  that  count  does  not  contain  a  charge  of  an 
indictable  olTence* 

By  the  verdict  every  part  of  the  indictment  is  disaf- 
firmed, except  the  first  county  and  it  has  not  found  the 
-defendants  guilty  even  of  the  facts  alleged  in  that  count* 
The  indictment  charges  an  intent  to  sell  at  auction ;  the 
verdict  finds  an  intent  to  sell  generally,  neither  at  auc- 
tion, nor  in  manner  and  form,  iic.  The  indictment  ia 
for  conspiring  ^<  to  mix,  compound  and  manufacture  a 
certain  bade  material  in  the  form  and  color,  and  of  the 
resemblance  of  good  and  genuine  indigo,"  &c.  The 
verdict  finds  ^^a  conspiracy  to  make  base  and  spurious 
indigo."  The  chaise  is  for  mere  imitation  of  the  thing, 
the  verdict  for  making  the  thing  itself,  but  of  an  infe- 
rior quality. 

There  is  no  averment  in  the  indictment  that  the  spa* 
rious  indigo  would  not  be  as  good  and  as  valuable  as  the 
genuine.  And  if  it  were  so,  it  would  be  difficult  to 
show  wherein  the  ofience  of  compounding  or  of  selling 
it  consisted.  In  the  indictment  against  Mackarty  and 
Fordenbourgh,  (£  Lord  Raym.  1179.)  ttiere  is  an  ex- 
press averment  that  the  wine  was  good  for  nothing, 
that  it  was  nonpotabiie  nee  salvbrt^  and  yet  the  court 
doubted. 

The  only  evidence  of  a  conspiracy  were  the  very 
acts  which  the  verdict  disaffirms,  and  which,  indeed. 


Com' wealth 

w 


EBPOKTS  or  eailftlTAL  LAW  CA8E3«  295 

were  the  constitaent  parts  of  the  conspiracy.    If  it  Massachu- 
setts 
should  appear  then  that  in  terms  the  jurj  have  found         jgo7. ' 

the  defendants  guiltj  of  a  conspiracy,  at  the  same  time 

that  they  have  declared  them  not  guilty  of  the  overt 

acts  necessary  to  the  existence  of  a  conspiracy,  will  the  __^^*** 

court  proceed  to  sentence  for  the  conspiracy  ? 

Davis,  Solicitor  Generah  The  point  I  shall  maintain 
in  this  case  is,  that  there  is  sufficient  matter  found  by 
the  jury  to  warrant  the  court  iu  giving  judgment  against 
the  defendants  for  a  fraudulent  conspiracy. 

If  indeed  the  verdict  should  appear  so  defective  as 
not  to  authorize  a  judgment,  I  shall  contend  that  a  ve- 
nire  facias  de  novo  should  issue,  (2  Hawk.  P.  C.  c.  47. 
sec.  9.  in  notis,  cites  Skinner,  667.  Ld.  Raym.  1521.) 
But  I  apprehend  that  this  verdict  is  not  thus  defective* 
It  finds  the  defendants  guilty  of  conspiring  to  manufac- 
ture the  base  indigo  with  intent  to  sell  it  as  good  and 
genuine.  The  facts  are  substantially  found,  as  far  as 
they  respect  the  charge  of  conspiracy,  as  alleged  in  the 
indictment.  A  false  conspiracy  betwixt  divers  persons 
shall  be  punished,  although  nothing  be  put  in  execution. 
(Poulterer's  case,  9  Rep.  56.  3d  point.)  So  also  a  bare 
conspiracy  to  do  a  lawful  act  to  an  unlawful  end,  is  a 
crime,  although  no  act  be  done  in  consequence  thereof.  ^ 
(Rex  v.  Edwards  etal.^  8  Mod.  321.)  In* the  case  of 
Queen  v.  Bass,  (11  Mod.  55.)  lord  C.  J.  Holt  said,  if 
two  or  three  persons  meet  together,  and  discourse  and 
conspire,  &c.  it  is  of  itself  an  overt  act,  and  is  an  in- 
dictable offence.  In  Rex  v.  Rispel,  (3  Burr.  1320.) 
the  court  declare  that  the  gist  of  the  offence  is  the  un- 
lawful conspiring.  The  same  doctrine  is  laid  down  in 
Rex  v.  Alderman  Sterling  and  17  others,  (1  Lev.  125. 
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MASSACHU-  1  Sid.  174.  S.  C.)  inChilds  v.  North  and  Timberlj,  (1 
1814.'  Keble.  203.)  in  Rex  v.  Armstrong  Sz  al.  (1  Vent.  304.) 
in  Rex  v.  Edwards  &  al.  (8  Mod.  320.)  in  Rex  v.  The 
Journeymen  Tailors  of  Cambridge,  (8  Mod.  8.)  in 
Rex  V.  Kinnersley  and  Moore,  (1  Str.  193.)  and  in  Re- 
gina  V.  Best  &al.  (1  Salk.  174.) 

In  Rex  V,  Parsons  &  al.  (1  W.  Black.  392.)  it  was 
determined  that  the  fact  of  conspiring  need  not  be  pro- 
ved, but  may  be  collected  from  other, circumstances  r 
and  the  same  position  is  laid  down  by  the  court  in  Rex 
V.  Elizabeth  Robinson.  (1  Leach's  C.  L.  44.) 

If  by  adding  the  words, ''  in  manner  and  form  as  set 
forth  in  the  indictment^'  immediately  after  the  word 
''  indigo^'  in  the  verdict,  the  court  should  think  the  ver- 
dict would  be  more  certain,  the  court  has  undoubtedly 
authority  to  make  the  amendment.  But  this  is  the  less 
necessary,  as  the  same  words  in  the  conclusion  of  the 
verdict  may  be  taken  to  refer  to  every  part  of  it. 

Otis.  All  these  are  cases  of  conspiracy  to  injure  or 
defraud  some  one  or  more  individuals.  There  is  no 
case  in  the  books  like  the  present,  where  the  intent  laid 
is  to  cheat  all  the  good  citizens  of  the  commonwealth. 

The  Solicitor  General  cited  from  East's  Pleas  of  the 
Crown :  "  It  is  not,  however,  every  species  of  fraud  or 
dishonesty  in  transactions  between  individuals,  which  is 
the  subject  matter  of  a  criminal  charge  at  common  law  ; 
but  in  order  to  constitute  it  such,  according  to  the  doc- 
trine in  Wheatley's  case,  2  Burr.  1 1 25.  and  Young's 
case,  3  Term  R.  104.  and  many  other  cases,  particular- 
ly 6  Mod.  42.  it  must  be  such  as  affects  the  public,  such 
as  is  public  in  its  nature,  calculated  to  defraud  numbers^ 
to  deceive  the  people  in  general."  (2  East.  P.  C.  816.) 

Olisy  in  reply.    The  most  extensive  definition  of  con- 
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•piracy  is  in  Hawkins^  Pleas  of  the  Crowo.  (R.  3.  c.   MASSACH0- 
72.  sec.  2.)    <^  There  can  be  no  doubt,  but  that  all         1814. 
confederacies  whatsoever,  wrongfully  to  prejudice  a     ^"•^'v*^-! 
third  person,  are  highly  criminal  at  common  law,  as         ^  r. 
where  divers  persons  confederate  togetlier  by  indirect 
means  to  impoverish  a  third  person,  or  falsely  and  ma* 
liciously  to  charge  a  man  with  being  .the  reputed  father 
of  a  bastard  child,  or  to  mi^intain  one  another  in  any 
matter  whether  true  or  false.'^     The  same  doctrine  is 
in  East's  P.  C.  (2  East.  P.  C.  823.) 

This  is  allowing  a  sufficient  latitude  in  a  crime  which 
consists  barely  in  a  combination  to  do  a  wrong  thing, 
whether  carried  into  effect  or  not.  But  without  a  more 
special  description  of  the  intended  injury  than  is  con* 
tained  in  this  indictment,  no  man  can  be  prepared  for 
his  defence.  The  crime  charged  is  a  fraudulent  intent 
to  sell  at  public  auction  :  at  what  auction  ?  To  whom  ? 
Suppose  the  intention  was  to  let  it  take  its  chance,  with- 
out makii^  any  false  affirmations,  or  using  any  false  to- 
kens, would  this  be  criminal  ? 

It  is  not  even  alleged  that  the  intention  was  to  sell  it 
within  the  commonwealth.  If  the  intention  was  to  ship 
it  to  a  foreign  country,  though  it  might  be  immoral,  it 
would  hardly  be  considered  an  indictable  offence. 
There  are  many  articles  which  it  is  the  constant  prac* 
tice  of  our  merchants  to  adulterate  upon  exportation, 
for  the  purpose  of  suiting  it  to  the  intended  market. 
In  doing  this,  they  never  suspected  that  they  were  con- 
travening the  laws  of  their  country.  Some  years  ago, 
when  gold  coin  passed  by  tale  in  the  West  Indies,  it  was 
a  practice  in  some  of  our  sea-ports  to  reduce  the  coins 
one  quarter  of  their  weight.     Though  this  was  public- 
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MAS9ACHU-  ly  transacted,  no  indictment  was  ever  heard  of  on  the 
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18J4.         subject. 

As  to  a  venire  facias  de  novo^  it  could  be  of  no  avail, 
if  the  defendants  hive  been  properly  acquitted  of  a  part 
of  the  offence,  and  the  indictment  is  insufficient,  as  to 
that  part  of  which  they  are  not  acquitted.  In  case  of 
a  general  verdict,  the  court  will  supply  merely  formal 
words  omitted,  but  in  judging  upon  a  special  verdict, 
they  are  confined  to  the  facts  found,  and  cannot  supply 
the  want  thereof  by  any  implication. 

The  opinion  of  the  court  was  delivered  by 

Parsons,  C.  J.  The  defendants  have  been  indicted 
for  conspiring  together  to  manufacture  of  certain  mate- 
rials mentioned  in  the  indictment,  of  which  one  was 
good  indigo  of  foreign  growth,  a  base  composition  re- 
sembling genuine  indigo  of  the  best  quality,  and  of  fo- 
reign growth,  with  a  fraudulent  intention  that  the  same 
should  be  exposed  to  sale,  and  sold  at  public  auction, 
as  genuine  indigo  of  the  best  quality  and  of  fore^n 
growth.  The  indictment  farther  charges  that,  in  pur- 
suance of  this  conspiracy,  they  in  fact  manufactured 
this  base  composition;  and  that  in  farther  pursuance  of 
this  confederacj',  they  exposed  this  base  composition  for 
sale  at  public  auction,  and  in  fact  sold  it  for  genuine  in- 
digo of  the  best  quality  and  of  foreign  growth. 

Upon  this  indictment  the  defendants  have  been  tried, 
and  the  jury  have  returned  their  verdict  5  that  "  the  de- 
fendants were  guilty  of  a  conspiracy  to  make  base  and 
spurious  indigo,  with  a  fraudulent  intent  to  sell  the 
same  as  good  and  genuine  indigo  :  but  they  do  not  find 
that  the  same  was  sold  at  auction  in  the  manner  set 
forth  in  the  indictment." 

The  defendants  now  move  in  arrest  of  judgment, 
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^rst,  because  the  verdict  has  not  found  them  guilty  of  MASSACH0- 
anj  offence  charged  in  the  indictment;  and,  secondly/,         1814.' 
if  the  verdict  had  found  them  guilty  of  the  first  count     '*->'"V'^^ 

Com 'wealth 

in  the  indictment ;  that  count  doth  not  contain  a  charge  v. 

of  an  indictable  offence.  ^ 

It  is  necessary  first  to  decide  what  facts  are  found  in 
the  verdict.  The  counsel  for  the  government  contends, 
that  after  the  words  "  genuine  indigo,''  ought  to  be  in- 
serted the  words  *•  in  manner  and  form  as  is  set  forth  in 
the  indictment.'  This  is  opposed  by  the  counsel  for 
the  defendants,  who  contends  that  no  such  amendment 
ought  to  be  made.  We  are  ail  of  opinion  that  this 
amendment  be  made,  that  the  words  are  merely  tech- 
nical, and  when  omitted  ought  to  be  supplied.  As  the 
jury  cannot  inquire  into  the  truth  of  any  facts  but  those 
which  are  comprised  in  the  issue,  it  must  necessarily 
be  intended,  that  whatever  facts  they  find  are  according 
to  the  allegations  of  the  indictment,  unless  a  different 
intention  can  be  inferred  from  the  verdict.  In  this  case 
no  such  different  intention  can  be  inferred,  but  the  ge- 
neral intent  of  finding  according  to  the  indictment,  is 
supported  by  the  addition  by  the  jury  of  these  technical 
words  of  reference  at  the  close  of  the  verdict. 

The  verdict  being  thus  amended  by  inserting  the 
asual  words  of  reference,  the  counsel  for  the  common- 
wealth insist  that  it  amounts  to  a  general  verdict  of  guiN 
ty  as  to  the  first  count  in  the  indictment.  To  this  the 
counsel  for  the  defendants  has  made  two  objections. 
The  first  is,  that  the  first  count  charges  the  defendants 
with  a  conspiracy  to  manufacture  a  base  composition 
resembling  indigo  :  the  verdict  finds  them  guilty  of  ma- 
king base  and  spurious  indigo.  As  the  first  count  al* 
leges  that  the  materials  of  the  base  composition  are  the 
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M ASSACHU-  same  as  are  after  mentioned  in  the  indictmenti  and 

S£TTS 

1814. '       among  which  good  and  genuine  indigo  of  foreign  growth 
^^^^^^^^     is  an  ingredient,  composing  one  third  of  the  whole  mass, 
V.  we  are  satisned  that  there  is  no  material  vanance  m  the 

verdict  from  the  first  count.  A  base  composition  in- 
tended to  resemble  genuine  indigo,  and  one  third  of 
.which  composition  was  genuine  indigo,  is  verj  clearly 
a  mass  of  base  and  spurious  indigo :  it  is  indigo  debased 
and  adulterated.  The  second  exception  is,  that  the 
first  count  alleges  that  the  intent  was  to  make  a  fraudu- 
lent sale  of  the  base  composition  at  public  auction,  aa 
and  for  genuine  indigo  of  the  best  quality  and  of  foreign 
growth,  but  the  verdict  only  finds  a  fraudulent  intention 
of  selling  it.  This  exception,  we  are  of  opinion,  would 
have  been  fatal,  if  we  had  not  been  obliged  to  oanit  the 
verdict  to  be  amended  by  inserting  the  technical  refer- 
ence to  the  indictment.  Now  we  are  satisfied  that  the 
finding  of  the  jury  comprises  not  only  the  intention  to 
sell,  but  to  sell  in  the  manner,  for  the  purposes,  and  as 
and  for  the  material  alleged  in  the  first  count. 

Several  exceptions  have  also  been  taken  to  the  first 
count,  as  insufficient  to  support  a  judgment  thereon 
against  the  defendants.  It  is  objected  that  there  is  no 
allegation  that  the  defendants  intended  to  affirm  at  the 
sale  that  the  base  composition  was  genuine  indigo.  The 
indictment  alleges  that  the  intent  was  to  sell  it  as  ge* 
nuine  indigo,  which,  in  our  opinion,  is  a  sufficient  alle* 
g^tion,  and  the  constant  usage  in  cases  like  this,  in  prin* 
ciple  supports  our  opinion. 

Another  objection  is,  that  there  is  fto  allegation  in 
the  indictment  that  the  base  composition  was  not  as  use- 
ful  and  beneficial  to  the  purchaser,  for  every  purpose,  as 
genuine  indigo ;  and  then  the  fraudulent  intention  al- 
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leged  coald  notliaye  been  committed,  as  no  injarr  wonld  MASSACHU- 
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hftTe  been  done  the  purchaser.  But  the  indictment  states  ]8i4.  ' 
that  the  intent  was  to  deceire  the  purchaser  bj  conceal- 
ing from  him  the  nature  and  quality  of  the  commodity  he 
bought^  by  selling  it  as  a  different  commodity,  and  that  ^*'^^* 
this  intent  was  fraudulent ;  and  so  it  certainly  was,  as 
erery  purchaser  is  entitled  to  open  and  fair  dealings 
from  the  seller.  It  may  also  be  observed,  that  if  the 
defendants  were  skilled  in  a  manufacture  of  a  commo* 
dity  as  useful  as  genuine  indigo,  by  adding  to  such  indi- 
go other  cheap  ingredients,  so  as  to  treble  the  quantity, 
the  selling  the  whole  mass  as  one  of  the  raw  materials^ 
is  undoubtedly  a  fraud  on  the  purchaser. 

It  is  also  objected  that  there  is  no  allegation  in  the  in« 
dictqlent,  that  the  intent  was  to  defraud  the  citizens  of 
the  commonwealth,  or  to  sell  the  base  composition  with- 
in the  state :  and  it  was  insisted  that  any  act  done  with- 
in the  state,  not  prohibited  by  law,  with  an  intent  to 
practice  a  fraud  without  the  state,  on.  the  citizens  or 
subjects  of  other  goTemments,  was  not  an  indictable 
oflence.  Without  giving  any  opinioa.as  to  the  correct- 
Bess  of  this  position,  and  without  observing  whether* 
if  the  intent  had  been  to  sell  the  base  composition  with- 
out the  state,  it  should  not  have  been  shown  to  the  ju« 
ly  by  the  defendants,  it  is  sufficient  here  to  notice  that 
the  indictment  alleges  that  the  conspiracy  was  made, 
and  the  fraudulent  sale  designed,  with  the  intent  of  ac- 
quiring the  moneys,  goods  and  chattels  of  the  citizens 
of  this  commonwealth  by  fraudulent  and  dishonest 
means.     "^^ 

The  last  and  principal  objection  is,  that  the  first 

« 

count,  chaises  a  conspiracy  to  do  an  act  not  prohibited 
by  law,  with  an  unlawful  attempt  to  defraud,  not  any  in^ 
dividual  by  name^  but  whoever  might  be  the  purchasers, 
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withoat  giving  any  description  of  tbem  as  consisting  of 
certain  people,  or  of  a  certain  class  of  people,  and  no 
act  done  in  pursuance  of  this  conapiracy  is  either  al- 
leged in  the  6rst  count,  or  found  by  the  verdict.  Ani 
it  is  insisted  that  this  is  not  an  indictable  ofience* . 

Certainly  as  no  act  is  alleged  in  the  first  count  to  be 
done  in  pursuance  of  the  conspiracy,  and  as  the  jury 
are  silent  as  to  the  second  count,  and  negative  the  third 
count,  the  court  must'  consider  the  defendants  as  acquit- 
ted of  all  the  indictment  but  the  first  count.  The  ques- 
tion  is  therefore,  whether  the  conspiracy,  as  alleged  in 
the  first  count,  no  act  being  alleged  as  done  in  pursu- 
ance of  it,  is  an  indictable  ofience  ?  After  fully  consi- 
dering the  several  cases,  the  court  are  satisfied  that  the 
.  gist  of  a  conspiracy  is  the  unlawful  confederacy  to  do 
an  unlawful  act,  or  even  a  lawful  act  for  unlawful  pur- 
poses. That  the  ofience  is  complete,  when  the  confe- 
deracy is  made,  and  any  act  done  in  pursuance  of  it  it 
no  constituent  part  of  the  oflTence,  but  merely  an  i^ra- 
vation  of  it.  This  rule  of  the  common  law  is  to  prevent 
Unlawful  combinations.  A  solitary  ofiender  may  be- 
easily  detected  and  punished.  But  the  combinations 
against  law  are  always  dangerous  to  the  public  peace, 
and  to  private  security.  To  guard  against  the  union  of 
numbers,  to  efiect  an  unlawful  design,  is  not  easy,  and 
to  detect  and  punish  them  is  often  difllcult.  The  un- 
lawful confederacy  is  therefore  punished,  to  prevent  the 
doing  of  any  act  in  execution  of  it.  Of  this  principle 
the  adjudged  cases  leave  no  doubt. 

That  a  conspiracy  to  do  a  lawful  act  for  an  unlawful 
purpose  is  an  ofience,  was  determined  in  the  cases  of 
the  King  v.  Edwards  et  al.  (8  Mod.  320.)  the  King  v. 
the  Journeymen  Tailors  of  Cambridge,  (8  Mod.  11.^ 
and  the  King  v.  Robinson.  (1  Leach.  C.  C.  47.) 
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In  the  argument  by  the  counsel  for  the  defendants.  MASSachu- 
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he  admitted  that  a  conspiracy  to  do  a  lawful  act,  with        ign.  * 
the  unlawful  intent  of  injuring  an  individual,  was  an  in-     v-^^v*^^ 
dictable  offence,  although  no  act  were  done  in  pursu-  v. 

ance  of  it ;  but  he  insisted  that  the  law  was  different 
when  the  intent  was  to  injure  a  number  of  people  not 
described;  and  that  in  such  case,  an  act  done  in  pursu- 
ance of  the  conspiracy,  must  be  alleged  and  found,  as 
a  necessary  mean  to  designate  the  persons  intended  to 
be  injured.  We  >  are  not  satisfied  that  the  law  makes 
this  distinction :  it  certainly  does  not  in  the  cases  of 
knowingly  having  in  possession  forged  bank  notes  or 
counterfeit  current  coin,  with  the  intent  to  pass  them  as 
genuine ;  for  it  is  not  necessary  to  allege  in  these  cases 
an  act  done  in  pursuance  of  the  intent.  The  intent  is 
to  cheat  whoever  can  be  cheated.  In  the  case  at  the 
bar  there  was  the  same  general  intent,  to  defraud  all 
who  could  be  defrauded.  We  therefore  think  the  of- 
fence to  be  greatly  aggravated  by  the  undistinguishing 
mischief  that  was  designed.  If  an  authority  was  re- 
quired on  this  plain  principle,  we  think  the  case  of  the 
Journeymen  Tailors  is  substantially  in  point.  The  ob- 
ject  was  to  raise  their  wages  ;  and  the  persons  who  were 
to  be  injured,  were  more  immediately  any  persons  who 
might  hire  them,  and,  perhaps,  remotely  all  their  custo- 
mers. Upon  the  whole,  we  are  satisfied  this  objection 
ought  not  to  prevail. 

We  have  considered  this  record  with  a  disposition  to 
allow  the  defendants  every  advantage  to  which  we  could 
believe  them  entitled.  There  is  also  justice  due  to  the 
commonwealth  for  the  protection  of  its  citizens  against 
fraud  and  deceit ;  and  after  an  attentive  examination  of 
the  motion  in  arrest  of  judgment,  and  of  the  ai^uments 
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MASSACiro-  iQ  support  of  it,  it  is  the  opinion  of  the  court 

1814.        ment  be  not  arrestedi  but  that  it  be  entered  against  the 
•'-^'T^'^^    defendants  on  the  first  count  of  the  indictment* 

V  NoTK« — Tht  diftndarUt  were  afierwards sentenced  (o 
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pay  a  fine  of  fifty  dollars  each  with  coste^ 
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PHILADELPHIA,  APRIL  TERM,  18I7. 

United  States  ) 

V.  >  Retarding  the  Passage  of  the  Mail,  &c. 

John  Hart.   )  ^ 

If  the  ordinancet  of  the  city  of  misddphift  are  io  oellittoii  wM 
an  act  of  Cong^ress,  the  former  nrast  jpTe  way.  The  laws  ef 
CoDgress,  made  in  pursuance  of  the  constitution  of  the  United 
States,  ave  tbe  sapreiae  laws  of  the  land,  any  thiog  in  the  ooosd- 
tutioD  or  laws  of  any  state  notwithstanding;. 

Driving  a  <5arriage  through  a  populous  and  crowded  street  in  tike 
city,  at  such  a  rate  or  in  such  a  roaoner,  as  to  endanger  the  taS^ 
ty  of  the  inhabitants,  is  an  indictable  offence  at  common  bw» 
and  amounts  to  a  breach  of  the  peace  ;  a  constable  is  aathoriaei» 
without  a  warrant,  to  prevent  the  peace  from  being  thus  broken. 

The  act  of  Congress,  prohibiting  the  stoppage  c^  the  mail,  is  not  to 
be  so  construed  as  to  prevent  the  anrest  of  the  driver  of  a  cv- 
riage  in  which  the  mail  is  carried,  when  he  is  driving  through  a 
crowded  city  at  such  a  rate  as  to  endanger  the  lives  of  the  in- 
inbabitants. 

This  was  an  indictment  for  knowing!  j  and  wiHhllj  re* 
tarding  the  passage  of  the  math*  It  was  proved  that 
the  defendant,  being  one  of  the  high  constable  ^f  flie 
citjr  of  Philadelphia,  did,  on  one  occasion,  stop  the  mail 
stage  having  the  mail  in  it,  in  its  passive  tbroa|^  Mar^i^ 
ket'Street  to  the  post-ofiice,  npon  the  ground  tiiat  the 
stage  was  l^oing  at  an  immoderate  rate,  so  as  to  endao- 
ger  the  lives  and  safety  of  the  citizens.    On  another 

*  Laws  United  States^  vol.  ir.  p.  292. 
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occasion,  it  was  stopped  by  the  defendant  in  Chesnut-    PHILAD'A. 

1817 

street,  because  the  stage  body  containing  the  mail,  was     v.^.^^^.^ 
placed  on  runners  in  consequence  of  the  ground  being    Uoited  Stales 
covered  with  snow,  and  no  bells  were  placed  on  the        Hart. 
horses,  ' 

The  evidence  offered  by  the  defendant  was  very 
strong,  to  prove  that  the  stage  was  passing  very  rapidly 
through  Market-street,  at  the  time  it  was  stopped  by 
the  defendant ;  some  of  the  witnesses  supposed  it  to  be 
at  the  rate  of  e^ht  or  nine  miles  an  hour. 

The  defendant  justified  his  conduct  under  an  ordi- 
nance of  the  city,  which  subjected  everj  person  to  a 
line,  who  should  drive  at  an  immoderate  rate  in  the  cityj 
so  as  to  endanger  the  citizens  thereof,  or  who  should 
drive  a  carriage  on  runners  without  bells  to  the  horses* 

It  was  contended  by  the  defendant's  counsel,  that  this 
ordinance  afforded  a  complete  justification  to  the  con- 
Itable ;  or,  if  not,  that  the  driving,  in  a  populous  street 
in  such  a  manner  as  to  endanger  the  safety  of  the  in- 
habitants, amounted  to  a  breach  of  the  peace  at  common 
law,  in  which  case,  the  constable  is  authorized, 
without  warrant  to  arrest  the  party,  and  if  he  can  to 
prevent  the  mischief  which  seems  to  be  threatened.  If 
so,  the  act  of  congress  ought  not  to  bo  so  construed  as 
to  render  it  criminal  in  any  person  to  prevent  a  mail 
driver  from  breaking  the  peace,  because  a  stoppage  of 
the  mail  may  be  the  consequence  of  such  prevention. 
Such  a  stoppage,  it  was  contended,  is  not  within  the 
meaning  of  the  law.  It  should  be  some  act  performed 
with  the  intention  to  stop  the  mail,  and  not  one  where 
the  stoppage  of  the  mail  is  the  consequence  of  a  lawful 
act. 

Secondly.  It  was  urged,  that  there  isj  no  par^  pf  the 

Vol.  III.  39" 
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PBILAD'A*.    constitation  which  authorizes  congress  to  pass  laws  t% 
^^^^^^..^     punish  acts  of  this  kind ;  and  if  the  law  be  constitution- 
United  States    al,  then ;  Thirdly,  it  was  insisted,  that  the  35th  section 
Hart.        of  t}ie  law,  vests  the  jurisdiction  in  cases  of  this  kind  in 

' — —  the  state  courts,  and  that,  consequently,  this  court  has 

not  jurisdiction, 

Washington,  J.  It  is  unnecessary,  at  this  time,  to  en- 
ter into  an  examination  of  the  objections  made  to  the 
constitutionality  of  this  law,  and  to  the  jurisdiction  of 
this  court,  as  the  defendant  may  have  the  full  benefit  of 
them  on  a  motion  in  arrest  of  judgment,  if  the  verdict 
should  be  against  him,  and  there  should  be  any  thing  in 
the  objections.  I  shall  merely  observe  for  the  present, 
that  by  passing  them  over,  it  is  not  to  be  understood  that 
the  court  means,  in  any  respect,  to  countenance  them. 

If  the  ordinance  of  the  city  is  in  collision  with  the 
act  of  congress,  there  can  be  no  question  but  that  the 
former  must  give  way.  The  constitution  of  the  United 
States,  and  the  laws  made  in  pursuance  thereof,  are  de- 
clared by  .the  constitution  to  be  the  sppreme  law  of  the 
land  ;  and  the  judges  both  of  the  federal  and  state 
courts,  are  bound  thereby,  any  thing  in  the  constitution 
or  laws  of  any  state,  to  the  contrary  notwithstanding. 

But,  there  is  in  (ruth  no  collision  betrween  this  ordi- 
nance  and  the  act  of  congress  on  which  this  indictment 
is  founded.  If  the  mail  carrier  should  violate  (he  ordi- 
nance, the  act  of  congress  does  not  shelter  him  from  the 
penalty  imposed  by  the  ordinance.  But  the  ordmance 
does  not  authorize  any  officer  to  stop  the  mail,  and,  con- 
sequently, he  cannot  justify  his  having  done  it,  under 
that  ordinance. , 

The  defendant's  counsel  have  then  resorted  to  ttie 
common  law,  which  authorizes  a  constable,  without  a 
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warrant,  to  preveDt  a  breach  of  the  peace ;  and  it  ]^    PHILAD'A. 
contended,  that  for  any  person  to  drive  throagh  a  popu-     >,^-«v'.^ 
lous  city,  at  such  a  rate  as  to  endanger  the  lives  or  the  United  staiet 
safety  of  the  inhabitants,  amounts  to  a  breach  of  the         Hart, 
peace*  " 

This  view  of  the  subject  presents  two  questions.  First, 
Was  the  mail  carrier  in  the  act  of  breaking  the  peace,  at 
the  time  when  he  was  stopped  by  the  defendant  ?  and  if 
he  was,  then,  secondly,  would  this  fact  excuse  him  uo- 
der  a  fair  interpretation  of  the  law  under  consideration  ?         '       ^ 

As  to  the  first  question,  the  court  is  of  opinion  that 
driving  a  carriage  through  a  crowded  or  populous  street 
at  such  a  rate  or  in  such  a  manner  as  to  endanger  the 
safety  of  the  inhabitants,  is  an  indictable  ofience  at  com- 
mon law,  and  amounts  to  a  breach  of  the  peace.  But, 
whether  in  the  two  cases  stated  in  this  indictment,  the 
mail  carrier  so  conducted  himself  as  to  come  within  this 
principle,  is  a  question  proper  for  the  jury  to  decide.  If 
they  decide  this  fact  affirmatively,  then  upon  the  princi- 
ples of  the  common  law,  the  constable  was  authorised 
without  a  warrant,  to  prevent  the  peace  from  being 
broken. 

The  second  question  will  depend  upon  the  fair  con- 
struction of  the  act  of  congress,  and  we  are  of  opinion 
that  it  ought  not  to  be  so  construed  as  to  shield  the  car- 
rier against  this  preventive  remedy,  because  a  tempora- 
ry stoppage  of  the  mail  may  be  the  consequence.  ISup- 
pose  the  officer  had  a  warrant  against  a  felon  who  had 
placed  himself  in  the  stage,  or  that  the  driver  should 
commit  murder  in  the  street  in  the  presence  of  an  of]i- 
cer,  and  then  place  himself  on  the  box  *,  could  it'be 
contended,  that  the  sanctity  of  the  mail  would  extend  to 
protect  those  persons  against  arrest,  because  a  tempora- 
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PHILAD*A'  rjr  9toppage  of  the  mail  would  be  the  eonsequence  ?  We 

^^^..^^S^^  think  not*     It  could  not  be  said  in  any  of  those  cases. 

United  States  that  the  act  amounted  to  a  wilful  stoppage  of  the  mail. 
Hart.  Verdict  not  guilty. 


Cftttttt  Court  U'  S. 

PENNSYLVANIA, OCTOBER  TERM,  1815. 


Hon.  BusHROD  Washington,  Associate  Justice  of  the 

Supreme  Court.  * 

Hon.  Richard  Peters,  District  Judge. 


United  States 

V. 

Gillies. 


Rights  of  Citizenship, 


Whether  a  native  citizen  of  the  United  States,  who  resides  in  a 
foreig'Q  country,  does  not,  by  such  residence,  forfeit  his  citizen^ 
ship?  Such  a  person  may,  nnder  the  act  passed  31st  December, 
1792,  command  a  reg^istered  vessel  of  the  United  States,  without 
her  ri^t  to  the  payment  of  domestic  duties  beiDg*  affected  there* 
'  by ;  but  under  the  same  act,  he  cannot  be  the  owner  of  a  Teasel 
of  the  United  States. 

A  citizen  of  the  United  States  cannot  throw  off  his  allegiance,  with* 
out  a  l%w  authorizing  the  same. 

Any  irregularities  committed  by  the  jury  relative  to  their  Terdict^ 
ought  to  have  been  cqrrected  in  the  court  below,  and  they  can- 
not be  examined  by  writ  of  error. 

*  This  was  writ  of  error  to  the  District  Court.  The 
only  question  in  the  courtbelow,  was,  whether  upon  the 
facts  stated  in  the  special  verdict,  the  defendant's  ves- 
sel was  liable  to  pay  duties  as  a  foreign  bottom.  Ano* 
ther  error  assigned,  was,  that  the  jury,  after  they  were 
^ent  out,  separated  without  leave  of  the  court,  in  conse- 
quence of  a  deception  they  practised  upon  the  officer, 
by  saying  Ihey  bad  agreed  on  a  verdict ;  when  in  truth 
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they  had  not  done  so,     Thej  afterwards  assembled  ind  pennsyl'A. 
foond  the  verdict,  upon  which  thp  judgment  was  ren-  ^' 

dered.  United  states 

Washington,  J.  stopped  the  counsel,  as  to  this  point,        GiiUes. 

by  observing,  that  if  there  was  any  such  irregularity  in  ^ 

the  conduct  of  the  jury,  as  ought  to  have  set  aside  their 
verdict,  it  was  in  the  discretion  of  the  court  below,  to 
act  as  was  proper  on  the  occasion  ;  and  that  the  deci- 
sion of  that  court,  upon  this  point,  is  not  examinable  by 
this  court  upon  a  writ  of  error  or  otherwise* 

The  question  upon  the  merits  was,  whether  the  mastec 
of  this  vessel  had  forfeited  his  character  6f  a  citizen  of 
the  United  States,  and  the  privileges  attached  to  it,  un- 
der the  act  of  Congress  of  the  31st  December,  1792.* 

The  district  attorney  maintained  the  affirmative. 

Washington,  J.  The  court  having  disposed  of  the 
first  error  assigned  in  this  record,  I  shall  proceed  to  con- 
sider the  only  remaining  question  which  has  been  dis- 
cussed ;  this  is,  whether  from  the  facts  stated  in  the 
special  verdict,  John  Shaw,  master  of  the  ship  William 
P.  Johnson,  has  forfeited  his  citizenship?  If  he  has, 
then  the  judgment  below  must  be  reversed  and  entered 
in  favour  of  the  United  States  ;  otherwise  it  is  to  be 
affirmed. 

It  appears  by  the  finding  of  the  jury,  that  Shaw  is  a 
citizcD  of  the  United  States,  by  birth,  and  resided  there- 
in up  to  the  year  1 804,  with  the  exception  of  two  years ; 
that  he  was  abroad  from  the  year  1804,  to  the  present 
year ;  whether  in  England  or  on  the  continent,  or  whc-  ^ 

ther  he  was  navigating  the  ocean,  is  not  stated.     It  is 
found  that  he  is  married,  and  now  has  a  family  in  Lonr.     - 

*  2  Laws  United  States,  313. 
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FENNSTL'A.  doD ;  but  whether  be  married  in  EDsland,  or  in  the  Uni- 
^^^^."^^     ted  States,  or  whether  big  family  is  residing  in  England, 

United  States  Or  is  there  merely  on  a  visit,  is  not  stated*     Upon  such 
Gillies.       ^  c^se  as  this,  it  requires  more  ingenuity  than  I  possess, 

'  to  frame  an  argument  to  prove,  that  Shaw  has  not  forfeit- 

ed his  privileges  of  a  citizen  of  the  United  States.    'It 
would  be  like  attempting  to  prove  a  self-evident  propo- 
'   sition. 

But  taking  for  granted,  that  the  case  appeared  to  be 
such  as  the  district  attorney  supposed  it  to  be,  and 
argued  upon  ;  that  is,  that  Shaw  resided  in  England  from 
the  year  1804*  to  the  year  1815,  with  his  family,  having 
married  in  that  country ;  I  am  yet  to  learn,  that  an  Ame- 
rican citizen  forfeits  that  character,  or  the  privil^es  at- 
tached to  it,  by  residing  and  marrying  in  a  foreign  coun- 
try ;  though,  during  a  part  of  the  time,  war  should  inter- 
vene, between  that  and  his  native  country,  he  taking  no 
part  therein ;  unless  such  character  or  privileges  should 
be  impaired,  by  some  law  of  his  own  country.  I  do  not 
mean  to  moot  the  question  of  expatriation,  founded  on 
the  self-will  of  a  citizen,  because  it  is  entirely  beside 
the  case  before  the  court.  It  may  suffice  for  the  pre- 
sent to  say,  that  I  must  be  more  enlightened  upon  this 
subject  than  I  have  yet  been,  before  I  can  admit,  that  a 
citizen  of  the  United  States  can  throw  off  his  allegiance 
to  his  country,  without  some  law  authorizing  him  to 
do  so. 

It  is  true,  that  a  man  may  obtain  a  foreign  domieil, 
which  will  impress  upon  him  a  national  character  for 
commercial  purposes,  and  may  expose  his  property, 
found  upon  the  ocean,  to  all  the  consequences  of  his 
new  character ;  in  like  manner,  as  if  he  were,  in  fact, 
a  subject  of  the  government  under  which  he  resides. 
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But  he  does  not,  on  this  account,  lose  his  original  charac-    pennstl'A, 
ter,  or  cease  to  be  a  subject  or  citizen  of  the  country     >^rv'^ 
where  he  was  born,  and  to  which  his  perpetual  allegi*    United  States 
ance  is  due.     The  present  case  presents  no  question       GiUies. 
connected  with  the  subject  of  domicil,  but-  turns,  alto-  — — — — 
gether,  upon  the  construction  of  a  law  relative  to  the 
navigation  sjstem  of  the  United  States. 

The  question,  which  the  case  I  am  supposing  suggests 
is,  does  an  American  bottom,  lose  her  privileges  as  such, 
on  account  of  the  master  residing  with  his  family  in  a 
foreign  country,  he  being  by  birth  a  citizen  of  the  Uni- 
ted States  ?  Let  the  act  of  Congress  made  upon  this  sub- 
ject, answer  the  question.  It  declares,  that  registered 
vessels  of  the  United  States,  shall  not  continue  to  enjoy 
the  benefits  and  privileges  bestowed  upon  such  vessels^ 
longer  than  they  shall  continue  to  be  wholly  owned  and 
to  be  commanded  by  a  citizen  of  the  United  States. 
The  second  section  of  the  law,  however,  declares  that 
such  registered  vessel  shall  cease  to  enjoy  the  benefits 
thereof,  if  owned  in  whole  or  in  part,  by  a  citizen  of  the 
United  States,  who  usually  resides  in  a  foreign  country, 
during  the  continuance  of  such  residence ;  unless  under 
certain  exceptions.  But  in  respect  to  the  master,  no 
such  qualification  is  to  be  found  in  this  law,  or  in  any 
part  of  our  navigation  system.  Had  this  latter  provision 
not  been  made,  in  relation  to  the  owner,  I  cannot  per- 
ceive upon  what  principle,  the  court  could  have  supplied 
it  by  construction;  but  being  made  by  the  legislature,  it 
marks  the  intention  of  that  body,  to  distinguish  between 
the  foreign  residence  of  the  owner,  and  that  of  the  mas- 
ter; and  it  farther  proves  the  sense  of  congress,  as  to 
residence  abroad,  that  it  does  not,  without  legislative 
provision,  afiect  the  character  or  privileges  of  a  citizen. 
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P£NNSYL*A.      Inhere  is  a  sound  reason  for  the  distinction  which  the 

1815.  ' 

^^^^^^„^     legislature  seems  to  have  had  in  view.     The  profits  of 
^  United  States   trade, necessarily  incorporate  themselves  with  the  wealth 
Giuies.       ^^  ^^^  nation  where  the  trade  is  carried  on ;  and  these 
^  profits  are  increased,  ^s  the  duties  upon  the  trade  IS  di- 

minished* The  policy,  therefore,  which  dictates  dis- 
criminating duties,  to  favour  our  own  merchants,  would 
point  out  the  necessity  of  applying  the  system,  as  well 
to  citizens  of  the  United  States,  settled  abroad,  as  to 
other  merchants ;  but  the  same  policy  is  not  applicable 
to  the  master  of  the  vessel.  If  the  owner  of  the,  vessel 
which  he  employs,  resides  within  the  United  States,  it  is 
immaterial  where  the  master  resides.  It  is  only  neces- 
sary, that  he  should  be  a  citizen  of  the  United  States. 

Judgment  Affirmed* 


MASSACHUSETTS,  NOVEMBER  TERM,  1809. 

Commonwealth      i 

v.  >  Murder. 

Samuel  Thompson.^  ) 

If  one  assuming  the  character  of  a  physician ,  through  ignorance 
administer  medicine  to  bis  patient  with  an  hottest  intention, 
and  expectation  of  a  cure,  but  which  causes  the  death  of  the  pa- 
tient, he  is  not  guilty  of  felonious  homicide. 

At  the  beginning  of  the  term,  the  prisoner,  Thompson j 
was  indicted  for  the*wi1ful  murder  of  Ezra  Lovetty  jun. 
by  giving  him  a  poison  called  Lobelia  on  the  9th  day  of 
January  last,  of  which  he  died  on  the  next  day. — ^On  the 
20th  day  of  December,  at  an  adjournment  of  this  term, 

*"  The  reporter  not  being  present  at  this  trial,  was  favored  with  a 
report  of  it  by  a  highly  respected  friend. 
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the  prisoner  was  tried  for  this  ofieace,  before  the  chief  Massachu- 

SETTS 

justice,  and  the  judges  Sewall  and  Parker*  I80e. 

Oq  the  trial  it  appeared  in  evidence,  that  the  prisoner, 
some  time  in  the  preceding  December,  came  into  Be- 
veriy^  where  the  deceased  then  lived,  announced  himself 
as  a  physician,  and  professed  an  ability  to  cure  all  fevers, 
whether  black,  grey,  green  or  yellow  :  declaring  that  the 
country  was  much  imposed  upon  by  physicians,  who 
were  ail  wrong,  if  he  was  right.     He  possessed  several 
dru(^  which  he  used  as  medicines,  and  to  which  he  gave 
singular  names*     One  he  called  coffee  ;  another  well-my* 
gristle^  and  a  third  ram-ca/5.   He  had  several  patients' 
in  Beverly  and  in  Salem,  previous  to  Monday,  the  2d  of 
January,  when  the  deceased,  having  been  for  several 
days  confined  to  his  house  by  a  cold,  requested  that  the 
prisoner  might  be  sent  for  as  a  physician. 

He  accordingly  came,  and  ordered  a  large  fire  to  be 
kindled  to  heat  the  room.     He  then  placed  the  feet  of 
Ae  deceased,  with  his  shoes  off,  on  a  stove  of  hot  coals, 
and  wrapped  him  in  a  thick  blanket,  covering  his  bead. 
In  this  situation  he  gave  him  a  powder  in  water,  which 
immediately  puked  him.     Three  minutes  after,  be  re- 
peated the  dose,  which  in  about  two  minutes  operated 
violently.     He  again  repeated  the  dose,  which  in  a  short 
time  operated  with  more  violence.     These  doses  were 
alt  given  within  the  space  of  half  an  hour,  the  patient  in 
the  inean  time  drinking  copiously  of  a  warm  decoction, 
called  by  the  prisoner  his  coffee*     The  deceased,  after 
puking,  in  which  he  brought  up  phlegm,  but  no  food,  was 
ordered  to  a  warm  bed,  where  he  lay  in  a  profuse  sweat 
all  night.     Tuesday  morning  the  deceased  left  his  bed, 
and  appeared  to  be  comfortable,  complaining  only  of 
debility :  and  in  the  afternoon  he  was  visited  by  the  pri- 
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C!oai*wealth 

V. 

Thompson. 


BflASSACHU-  goner,  who  administered  two  more  of  his  emetic  pow- 
ders in  succession,  which  puked  the  deceased,  who  du- 
ring the  operation,  drank  of  the  prisoner's  coffee^  and 
complained  of  much  distress.  On  Wednesday  morning 
the  prisoner  came,  and  after  causing  the  face  and  hands 
of  the  deceased  to  be  washed  with  rum,  ordered  him  to 
walk  in  the  air,  which  he  did  for  about  fifteen  minutes. 
In  the  afternoon  the  prisoner  gave  him  two  more  of  his 
emetic  powders,  with  draughts  of  his  coffee.  On  Thurs* 
day  the  deceased  appeared  to  be  comfortable,  but  com- 
plained of  great  debility.  In  the  afternoon  the  prisoner 
caused  him  to  be  again  sweated,  by  placing  him,  with 
another  patient,  over  an  iron  pan  with  vinegar  heated 
by  hot  stones  put  into  the  vinegar,  covering  them  at  the 
same  time  with  blankets.  On  Friday  and  Saturday  the 
prisoner  did  not  visit  the  deceased,  who  appeared  to  be 
comfortable,  although  complaining  of  increased  debility. 
On  Sunday  morning,  the  debility  increasing,  the  prisoner 
was  sent  for,  and  came  in  the  afternoon,  when  he  admi- 
nistered another  of  his  emetic  powders  with  his  coffee, 
which  puked  the  deceased,  causing  him  much  distress. 
On  Monday  he  appeared  comfortable,  but  with  increas- 
ing weakness,  until  the  evening ;  when  the  prisoner 
visited  him,  and  administered  another  of  his  emetic  pow- 
ders, and  in  about  twenty  minutes  repeated  the  dose. 
This  last  dose  did  not  operate.  The  prisoner  then  ad- 
ministered pearl-ash  mixed  with  water,  and  afterwards 
repeated  his  emetic  potions*  The  deceased  appeared 
to  be  in  great  distress,  and  said  he  was  dying.  The  pri- 
soner then  asked  him  how  far  the  medicine  had  got  down. 
The  deceased,  laying  his  hand  on  his  breast,  answered, 
here  :  on  which  the  prisoner  observed  that  the  medicine 
would  soon  get  down,  and  unscrew  his  navel :  meaning, 
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as  was  supposed  by  the  hearers,  that  it  would  operate  as  MASSACHU- 
a  cathartic.  Between  nine  and  ten  o'clock  in  the  even-  leoa.  ' 
ing,  the  deceased  lost  his  reason,  and  was  seized  with 
convulsion  fits  ;  two  men  being  required  to  hold  him  in 
bed.  After  he  was  thus  seized  with  convulsions,  the 
prisoner  got  down  his  throat  one  or  two  doses  more  of 
his  emetic  powders ;  and  remarked  to  the  father  of  the 
deceased,  that  his  -son  had  got  the  hyps  like  the  devil, 
but  that  his  medicines  would  fetch  him  down  ;  meaning, 
as  the  witness  understood,  would  compose  him.  The 
next  morning  the  regular  physicians  of  the  town  were 

m 

sent  for,  but  the  patient  was  so  completely  exhausted, 
fliat  no  relief  could  be  given.  The  convulsions  and  the 
loss  of  reason  continued,  with  some  interv^|s,  until  Tues- 
day evening,  when  the  deceased  expired. 

From  the  evidence  it  appeared  that  the  coffee  adminis- 
tered was  a  decoction  of  marsh-rosemary,  mixed  with 
tfie  bark  of  hayberry  hush^  which  was  not  supposed  to 
have  injured  the  deceased.  But  tfie  powder  which  the 
prisoner  said  he  chiefly  relied  upon  in  his  practice,  and 
which  was  the  emetic  so  often  administered  by  him  to 
the  deceased,  was  the  pulverized  plant,  trivially  called 
Indian  tobacco.  A  Dr.  French^  otSaHsbury,  testified  that 
ibis  plant,  with  this  name,  was  well  known  in  his  part  of 
the  country,  where  it  Was  indigenous,  for  its  emetic 
qualities  ;  and  that  it  was  gathered  and  preserved  by 
some  families,  to  be  used  as  an  emetic,  for  which  the 
roots,  as  well  as  the  stalks  and  leaves,  were  adminis- 
tered ;  and  that  four  grains  of  the  powder  was  a  power- 
ful puke.  But  a  more  minute  description  of  this  plant 
was  given  by  the  Rev.  Dr.  Cutler.  He  testified  that  it 
was  the  lobelia  inflata  of  Linnaeus*  :  that  many  years 


*  Lobelia.    Class  Pentancliia.     Order  Monogynia.    Caprale  2 
«r 3 Gelled:  corolirres^tar, cloreB :  antherae noited :  stigma flnn- 
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Qgo,  CD  a  botanical  ramble,  he  dkcovered  it  growing  in  a 
field  not  far  from  his  house  in  Hamilton :  that,  not  having 
Linnaeus  then  in  bis  possession,  he  supposed  it  to  be  a 
non-descript  species  of  the  lobelia :  that  bj  chewing  a 
leaf  of  it,  he  was  puked  two  or  three  times  :  that  ha 
afterwards  repeated  the  experiment  with  the  same  effect: 
that  he  inquired  of  his  neighbour,  on  whose  ground  the 
plant  was  found,  for  its  trivial  name*  .  He  did  not  know 
of  any ;  but  was  apprized  of  its  emetic  quality,  and  in- 
formed the  doctor  that  the  chewing  of  one  of  the  cap- 
sules operated  as  an  emetic,  and  that  the  chewing  more 
would  prove  cathartic.  In  a  paper  soon  after  commu- 
nicated bj  the  doctor  to  the  American  Academy,  ha 
mentioned  the  plant,  with  the  name  of  the  lobelia  medico. 
He  did  not  know  of  its  being  applied  to  any  medical  use> 
until  the  last  September,  when  beiqg  severely  afflicted 
with  the  asthma,  doctor  Drury^  oi  Marblehead^  informed 
him  that  a  tincture  of  it  had  been  found  beneficial  in 
asthmatic  complaints.  Dr.  C.  then  made  for  himself  a 
tincture,  by  filling  a  common  porter  bottle  with  the  plant, 
pouring  upon  it  as  much  spirit  as  the  bottle  would  hold, 
and  keeping  the  bottle  in  a  sand  heat  for  three  or  four 
days.  Of  this  tincture  he  took  a  table-spoon  ful,  which 
produced  no  nausea,  and  had  a  slight  pungent  taste.  In. 
ten  minutes  after  he  repeated  «the  potion,  which  pro- 
duced some  nausea,  and  appeared  to  stimulate  the  whole 
internal  surface  of  the  stomach.  In  ten  minutes  be 
again  repeated  the  potion,  which  puked  him  two  or 
three  times,  and  excited  in  his  extremities  a  strong  sen- 
sation like  irritation  :  but  he  was  relieved  from  a  parox- 

pl«.    Species.    Inflata:  stem  erect:  leaves  ovate,  slightly  sermte, 
lom^er  thaa  tbe  pedoncle ;  oapmites  inJOated. 

Twri.  Lm.  vol,  4.  pp.  259.  330. 
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j6m  of  the  asthma,  which  had  not  since  retamed.    He  MASSACHU- 

SETTS 

had 'since  meBtioned  tliis  tincture  to  some  physicians,         I809. ' 
and  has  understood  from  thera  that  some  patients  have     ^-^^v^^^ 

.  CoiD'weal4k  < 

heen  violently  puked  bj  a  tea-spoonful  of  it :  but  whe-  v 

tber  this  difference  of  efiect  arose  from  the  state  of  the         qmimo"' 
patients,  or  from  the  manner  of  preparing  the  tincture, 
he  did  not  know. 

The  solicitor  general  also  stated,  that  before  the  de- 
ceased had  applied  to  the  prisoner,  the  latter  had  ad- 
ministered  the  like  medicines  with  those  given  to  the 
deceased  to  several  of  his  patients,  who  had  died  un- 
der his  hands ;  and  to  prove  this  statement  he  called 
several  witnesses,  of  whom  but  one  appeared.  He,  on 
the  contrary,  testified  that  he  had  been  the  prisoner's 
patient  for  an  oppression  at  his  stomach — ^that  he  took 
his  emetic  powders  several  times  in  three  or  four  days, 
and  was  relieved  from  his  complaint,  which  had  not 
since  returned.  And  there  was  no  evidence  in  the 
cause  that  the  prisoner,  in  the  course  of  his  very  novel 
practice,  had  experienced  any  &tal  accident  among  his 
patients. 

The  defence  stated  by  the  prisoner's  counsel  was, 
that  he  had  for  several  years,  and  in  different  places, 
pursued  his  practice  with  much  success ;  and  that  the 
death  of  the  deceased  was  unexpected,  and  could  not 
be  imputed  to  him  as  a  crime.  But  as  the  court  were 
satisfied  that  the  evidence  produced  on  the  part  of  the 
commonwealth  did  not  support  the  indictment,  the  pri- 
soner was  not  put  on  his  defence. 

The  chief  justice  charged  the  jury :  and  the  substance 
of  his  direction,  and  of  several  observations  which  fell 
from  the  court  during  the  trial,  are  for  greater  conve- 
nience here  thrown  together* 


I  Coiii*wealUi 
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MA3SACHU-       As  the  testimony  of  the  witnesses  was  not  contradict- 
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1809.  *  ^^'  ^^^  ^^^^^  credit  impeached,  that  testimony  might  be 
considered  as  containing  the  necessary  facts,  on  which 
the  issue  must  be  found. 
Thompson.  rj^i^^^  ^he  deceased  lost  his  life  by  the  unskilful  treat- 
ment  of  the  prisoner  did  not  seem  to  admit  of  any  rea- 
sonable doubt :  but  of  this  point  the  jury  were,  to  judge. 
Before  the  Monday  evening  preceding  the  death  of  Lo- 
vett^  he  had,  by  profuse  sweats,  and  by  often  repeated 
doses  of  the  emetic  powder,  been  reduced  very  low. 
In  this  state,  on  that  evening,  other  doses  of  this  Indian 
tobacco  were  administered.  When  the  second  potion 
did  not  operate,  probably  because  the  tone  of  his  sto- 
mach was  destroyed,  the  repetition  of  them,  that  they 
might  operate  as  a  cathartic,  was  followed  by  convul- 
sion fits,  loss  of  reason,  and  death. 

But  whether  this  treatment,  by  which  the  deceased 
lost  his  life,  is  or  is  not  a  felonious  homicide,  was  the 
great  question  before  the  jury. 

To  constitute  the  crime  of  murder,  with  which  the 
prisoner  is  charged,  the  killing  must  have  been  with  ma- 
lice, either  express  or  implied.  There  was  no  evidence 
to  induce  a  belief  that  the  prisoner,  by  this  treatment,  in* 
tended  to  kill  or  to  injure  the  deceased ;  and  the  ground 
of  express  malice  must  fail.  It  has  been  said,  that  im- 
plied malice  may  be  inferred  from  the  rash  and  presump* 
tuous  conduct  of  the  prisoner,  in  administering  such 
violent  medicines.  Before  implied  malice  can  be  infer- 
red, the  jury  must  be  satisfied  that  the  prisoner,  by  his 
treatment  of  his  patient,  was  wilfully  regardless  of  his 
social  duty,  being  determined  on  mischief*  But  there 
is  no  p^rt  of  the  evidence  which  proves  that  the  priso- 
ner intended  by  his  practice  any  harm  to  the  deceaseds 
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On  the  contrary,  it  appears  that  his  intention  was  to   MASSACHU- 

S£TTS 

cure  him.    The  jury  would  consider  whether  the  chaise         1^09. ' 
of  murder  was,  on  these  principles,  satisfactorily  sup- 
ported. 

But  though  innocent  of  the  crime  of  murder,  the  pri- 
soner may,  on  this  indictment,  t>e  convicted  of  man- 
slaughter, if  the  evidence  be  sufficient.  And  the  solici- 
tor general  strongly  urged,  that  the  prisoner  was  guilty 
of  manslaughter,  because  he  rashly  and  presumptuous- 
ly administered  to  the  deceased  a  deleterious  medicine, 
which  in  his  hands,  by  reason  of  his  gross  ignorance, 
became  a  deadly  poison. 

The  prisoner's  ignorance  is  in  this  case  very  appa- 
rent.  On  any  other  ground,  consistent  with  his  inno- 
cence, it  is  not  easy  to  conceive,  that  on  the  Monday 
evening  before  the  death,  when  the  second  dose  of  his 
very  powerful  emetic  had  failed  to  operate,  through  the 
extreme  weakness  of  the  deceased,  he  could  expect  a 
repetition  of  these  fatal  poisons  would  prove  a  cathartic, 
and  relieve  the  patient :  or  that  he  could  mistake  con- 
vulsion fits,  symptomatic  of  approaching  death,  for  an 
hypochondriac  affection. 

But  on  considering  this  point,  the  court  were  all 
q(  opinion,  notwithstanding  this  ignorance,  that«if  the 
prisoner  acted  with  an  honest  intention  and  expectation 
of  coring  the  deceased  by  this  treatment,  although  deaths 
unexpected  by  him,  was  the  consequence,  be  was  not 
guilty  of  manslaughter. 

To  constitute  manslaughter,  the  killing  must  have 
been  a  consequence  of  some  unlawful  act.  Now  there 
18  no  law  which  prohibits  any  roan  from  prescribing  for 
a  sick  person  with  his  consent,  if  he  honestly  intends  to 
care  him  by  his  prescription.     A)iid  it  is  not  felony,  if 
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MA98ACHU-  through  his  igBorance  of  the  quality  of  the  medicine 
1809. '  prescribed,  or  of  the  nature  of  the  disease,  or  of  both, 
the  patient,  contrary  to  his  expectation,  should  die. 
The  death  of  a  man,  killed  bj  Toluntarily  following  a 
IThompson.  0,edical  prescription,  cannot  be  adjudged  felony  in  the 
party  prescribing,  unless  he,  however  ignorant  of  medi- 
cal science  in  general,  had  so  much  knowledge,  or  pro- 
bable information  of  the  fatal  tendency  of  the  prescrip- 
tion, that  it  may  be  reasonably  presumed  by  the  jury, 
to  be  the  effect  of  obstinate  wilful  rashness  at  the  least) 
and  not  of  an  honest  intention  and  expectation  to  cure. 

In  the  present  case  there  is  no  evidence  that  the  pri- 
soner, either  from  his  own  experience,  or  from  the  infor- 
mation of  others,  had  any  knowledge  of  the  fatal  ef- 
fects of  the  Indian  tobacco^  when  injudiciously  adminis- 
tered :  but  the  only  testimony  produced  to  this  point, 
proved  that  the  patient  found  a  jcure  from  the  medicine* 

The  law  thus  stated,  was  conformable,  not  only  to 
the  general  principles  which  governed  in  chaises  of  fe- 
lonious homicide,  but  also  to  the  opinion  of  the  learned 
and  excellent  lord  chief  justice  Hale.  He  expressly 
states  (1  H.  P.  c.  429.)  that  if  a  physician,  whether 
licensed  or  not,  gives  a  person  a  potion,  without  any  in- 
tent of  doing  him  any  bodily  hurt,  but  with  intent  to 
cure,  or  prevent  a  disease,  and  contrary  to  the  expecta- 
tion of  the  physician,  it  kills  him,  he  is  not  guilty  of 
murder  or  manslaughter. 

If  in  this  case  it  had  appeared  in  evidence,  as  was 
stated  by  the  solicitor  general,  that  the  prisoner  had 
previously,  by  administering  this  Indian  tobacco^  expe- 
rienced its  injurious  effects,  in  the  death  or  bodily  hurt 
of  his  patients,  and  that  he  afterwards  administered  it 
in  the  same  form  to  the  deceased,  and  he  was  killed  by 
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it,  the  court  wou)d  have  left  it  to  the  serious  considera-  Massachu- 
setts 
tion  of  the  jury,  whether  they  would  presume  that  the         1809. ' 

prisoner  administered  it  from  an  honest  intention  to     v.^'n/'"^^ 
cure,  or  from  obstinate  rashness  and  fool-hardy  pre-  v 

sumption,  although  he  might  not  have  intended  any  bo-  ompaon. 
dily  harm  to  his  patient.  If  the  jury  should  have  been 
of  this  latter  opinion,  it  would  have  been  reasonable 
to  convict  the  prisoner  of  manslaughter  at  least.  For 
it  would  not  have  been  lawful  for  him  again  to  admi- 
nister a  medicine  of  which  be  had  such  fatal  expe- 
rience. 

It  is  to  be  exceedingly  lamented,  that  people  are  so 
easily  persuaded  to  put  confidence  in  these  itinerant 
quacks,  and  to  trust  their  lives  to  strangers  without 
knowledge  or  experience*  If  this  astonishing  infatua- 
tion should  continue,  and  mea  are  found  to  yield  to  the 
impudent  pretensions  of  ignorant  empiricism,  there 
seems  to  be  no  adequate  remedy  by  a  criminal  prosecu- 
tioD,  without  the  interference  of  the  legislature  ;  if  the 
quack,  however  weak  and  presumptuous,  should  pre- 
scribe, with  honest  intentions  and  expectations  ^f  re- 
lieving his  patients. 

The  prisoner  was  ac^Uted* 

BartUt  and  Story,  for  the  prisoner. 
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PHILADELPHIA,  OCTOBER,  1816. 

Gommonwtalih^  ex.  reL  Frantz  ^  * 

Anthon  Van  Ritter,  f    Ha«as  Corpus. 

John  Schultt.  ) 

An  agreement  between  the  masterof  a  ressel  and  a  passengfer,  that 
the  latter  shall  remain  on  board  until  be  has  paid  his  freight.  i« 
lawful.  He  cannot  plead  as  a  set  off,  that  the  roaster  did  not 
furnish  the  provisions  which  he  stipulated.  Thcsearo  mntual 
covenants,  on  which  each  party  may  have  an  action. 

TiLGHMAN,  Ch.  J.  It  appears  by  the  return  to  the 
habeas  corpus,  and  the  evidence  which  has  been  given, 
that  the  relator,  Frantz  Anthon  Van  Ritter,  was  a  passen- 
ger, together  with  many  others,  Germans  and  Swiss,  in 
the  brig  Ceres,  from  Amsterdam  to  Philadelphia,  and 
the  defendant,  captain  Schultz,  detains  him  on  board 
the  said  brig,  now  Iving  in  the  Delaware,  off  Philadel- 
phia, by  virtue  of  a  contract  made  between  the  captain 
and  passengers  at  Amsterdam,  by  which  the  passengers 
agreed  not  to  leave  the  brig  without  permission  of  the 
captain,  until  payment  of  their  passage  money.  It  is 
contended  by  Van  Ritter,  in  the  first  place,  that  this  con- 
tract so  far  as  Concerns  the  engagement  not  to  leave  the 
brig  is  illegal  and  void  ;  but  that  even  if  it  were  valid, 
the  captain  having  not  performed  his  part  of  the  agree- 
ment has  no  right*  to  detain  him. 

The  contract  i^  said  to  be  illegal,  because  it  is  oppres- 
sive and  unconscientious,  and  because  it  is  against  the 
public  interest  and  general  policy  of  the  country. 

It  is  not  pretended  that  the  passengers  in  this  vessel 
are  to  pay  more  than  the  usual  freight ;  or  that  any  de- 
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ception  was  put  upon  them,  at  the  time  of  entering  into 
the  contract  They  came  on  board  in  the  usual  way, 
and  made  such  an  agreement  for  their  passage  as  is  com- 
monly made.  Having  no  money,  oor  being  able  to  find 
security  at  Amsterdam,  they  stipulated  not  to  leave  the 
brig  till  they  had  paid  for  their  passage.  They  knew 
▼ery  well  that  they  could  make  no  money  during  the 
passage,  nor  could  they  expect  to  borrow  it  on  their  ar- 
rival in  a  strange  country.  But  it  was  also  known  that 
by  indenting  themselves  to  serve  for  a  term  of  years,  the 
money  might, be  raised  ;  and  in  order  to  secure  the  cap- 
tain who  carried  them  over  the  sea,  and  supplied  them 
with  provisions,  they  promised  not  to  leave  the  brig  until 
they  had  paid  for  their  passage,  which  in  substance 
amounted  to  an  engagement  to  raise  the  money  by  in- 
denting themselves  before  they  left  the  brig.  Their 
object  was  to  advance  their  fortunes  in  a  new  country — 
an  object  which  bad  been  frequently  attained  by  their 
countrymen,  who  had  gone  to  America  before  them ; 
and  it  is  not  easy  to  conceive  any  better  means  of  ac- 
complishing their  object  than  those  which  were  taken. 
Supposing,  then,  the  contract  toha  ve  been  fairly  complied 
with  on  the  part  of  the  captain,  1  can  perceive  nothing 
in  it  unreasonable  and  unconscientious ;  on  the  contrary, 
it  was  advantageous  to  the  emigrants.  Having  no  money, 
they  obtained  credit  by  giving  the  only  security  in  their 
power — a  security,  which,  if  not  abused  on  the  part  of 
the  captain,  could  be  productive  of  no  hardship  what- 
ever. 

But  it  is  said  to  he  against  the  general  policy  of  our 
laws  and  government.  If  it  be  so,  it  must  be  either  be- 
cause of  the  indenture  of  servitude,  or  because  of  the 
right  of  the  captain  to  detain  the  passengers  until  they 
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enter  into  such  indenture.     Upon  consideration  of  our 
laws  and  customs,  it  is  extremely  clear  that  an  inden- 
ture of  this  kind  is  not  only  not  against  our  policy,  but 
that  it  is  conformable  to  the  policy  and  custom  which 
has  prevailed  from  the  earliest  times.     In  the  case  of 
the  Com.  v.  Keppele,  2  Dal.  Rep.  197.  this  subject  was 
materially  considered,  as  appears  from  the  opinion  of 
Judge  Bradford,  who,  as  is  wfell  known,  was  remarkable 
for  deep  and  accurate  research.     He  states  this  custom 
of  persons  coming  from  Europe,  binding  themselves  and 
their  children  as  servants  in  America,  to  pay  for  their 
passage,  as  having  originated  with  the  first  adventurers 
to  Virginia.     It  arose  from  the  circumstances  of  the 
country ;  and  being  found  eventually  beneficial  to   the 
merchant  and  the  adventurer,  it  has  never  ceased,  but 
was  introduced  into  Maryland  and  Pennsylvania,  which 
were  colonized  after  Virginia*     We  find  it  referred  to  in 
our  statute  book  so  early  as  the  year  1 700  ;  in  fact,  there 
was  a  convenience  in  it  so  obvious  that  it  could  not  be 
relinquished.     It  has  been  the  favourite  policy  of  Penn- 
sylvania to  encourage,  particularly,  the  importation  of 
Germans.     The  name  of  German  Redemptioner^  which 
implies  servitude,  is  familiar  to  her  laws.     Servitude  of 
this  kind  is  no  disgrace  ;  and  the  soundness  of  the  poli- 
cy which  encouraged  it  is  proved  by  this  notorious  fact, 
that  many    of  the    Redemptioners,   having     honestly 
served  out  their  time,  have  arisen  to  eminence  both  of 
character  and  fortune  ;  and  the  same  remark  is  applicable 
to  many  who  have  been  imported  from  Great  Britain 
and  Ireland.     Our  laws  have  paid  particular  attention 
to  Germans,  because  we  seem  to  have  expected  a  greater 
emigration  from  Germany,  than  from  any  other  country 
— ^because  we  considered  them  as  a  steady,  sober,  in- 
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dastrious  people,  remarkably  fitted  for  agriculture— and 
because,  being  ignorant  of  our  language,  they  stand  more 
in  need  of  legislative  protection  than  the  emigrants  from 
our  mother  country.  Accordingly,  we  find  that  on  the 
8th  of  April,  1785,  an  ^ct  was  passed  ^^  for  establishing  ' 
the  office  of  a  register  oi^all  German  passengers  who  shall 
arrive  at  the  port  of  Philadelphia,  and  of  all  indentures 
by  which  any  of  them  shall  be  bound  servants  for  their 
freight^  and  of  the  assignment  of  such  servants  in  the 
city  of  Philapelphia/^  This  act  contained  many  pro- 
visions beneficial  to  the  Germans  ;  and  by  another  act 
passed  12tb  of  March,  1810,  '*  all  masters  or  mistresses 
of  German  Redemptioners  who  are  minors,  and  who 
ahall  arrive  at  the  port  of  Philadelphia  after  the  passing 
of  said  act,  shall  give  to  the  said  Redemptioners  six  weeks 
schooling  for  every  year  of  his  or  her  time  of  servitude  ; 
and  it  shall  be  the  duty  of  the  register  of  German  pas- 
sengers, to  insert  the  same  fully  in  their  indentures.^' 
It  cannot  be  denied,  therefore,  that  this  kind  of  servi- 
tude has  been  recognized  and  provided  for  by  our  laws ; 
so  that  it  only  remains  to  consider,  whether  the  right  to 
detain  the  passengers  on  board  till  he  pays  the  ihoney, 
or,  in  other  words,  till  he  indents  himself,  is  contrary  to 
the  genius  of  our  laws  or  constitution. 

If  we  wish  for  the  importation  of  Gemans,  who  have 
not  money  to  pay  their  passage,  we  must  permit  the 
merchant  who  imports  them  to  have  security  for  his 
freight.  Now,  in  what  other  way  can  these  people  give 
security  than  agreeing  to  remain  on  ship-board  till  they 
indent  themselves  as  servants  ?  I  confess  that  none  has 
occurred  to  me,  nor  has  any  been  suggested  by  the  learn- 
ed counsel  who  have  argued  for  the  relator.  They 
have  said,  indeed,  that  the  passenger  may  agree  in  Eu- 
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rope  to  indent  himself  on  his  arrival  in  America,  and 
the  ship  owner  may  sue  him  if  he  does  not  comply  with 
his  coikract.  But  what  security  is  there  in  that  ?  The 
owner  might  as  well  have  rested  on  a  simple  promise  to 
pay  the  freight — and  what  advantage  would  the  honest 
passenger  derive  from  heing  sued  on  his  contract  ?  A 
fraudulent  man,  indeed,  might  think  it  for  his  interest  to 
go  to  gaol,  and  come  out  by  the  insolvent  act ;  but  one 
who  meant  to  act  fairly,  would  rather  remain  on  board 
till  he  had  raised  the  money,  than  to  subject  himself  to 
an  action  for  the  freight  merely  for  the  sake  of  setting 
his  feet  on  shore  a  few  days  sooner.  But  it  is  objected 
that  private  imprisonment  is  odious  and  intolerable.  I 
grant  it,  and  should  not  be  for  ordering  it — but  bow  can 
this  be  called  private  imprisonment  ?  Have  not  our  laws 
provided  that  public  officers  shall  visit  the  ship  and  ex- 
amine the  condition  of  the  passengers  ?  Is  there  not  free 
access  for  the  friends  of  the  passengers,  for  strangers 
who  wish  to  contract  for  their  service,  and  for  the  mem- 
bers of  that  respectable  society  whose  object  and  duty 
it  is  to  afford  relief  to  their  countrymen  in  distress  ?  If 
this  access  were  denied,  it  might  then,  indeed,  be  called 
B  private  imprisonment^  for  which  this  court  would  give 
immediate  redress.  Supposing  then  this  right  of  deten- 
tion to  be  exercised  with  mildness  and  humanity;  accord- 
ing to  the  true  meaning  of  the  contract,  I  perceive  no- 
thing in  it  either  inconsistent,  oppressive^  or  impolitic  ; 
and  in  this  sentiment  1  am  supported  by  an  authority  no 
less  than  the  Legislature  of  the  commonwealth ;  for  by 
an  act  passed  April  22d,  1794,  (sect.  13.)  "  it  shall  be 
lawful  for  the  master,  captain  or  owner,  or  consignee  of 
any  ship  or  vessel,  importing  passengers  into  this  com- 
monwealth as  aforesaid,  to  keep  ^nd  detain  any  such 
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passengers,  who  are  unable  to  pay  their  freight,  onboard 
the  same  ship  or  vessel  wherein  thej  were  imported  re- 
spectively, for  the  space  of  thirty  days  after  their  arrival 
opposite  the  city  of  Philadelphia,  in  order  that  they  may 
have  time  to  find  out  relations  or  friends,  who  may  dis- 
charge their  freight,  or  to  agree  with  some  person  or 
persons^  who  shall  be  willing  to  pay  the  same  in  conside- 
ration of  their  servitude  for  a  term  of  years,  agreeably 
to  custom*^^ 

The  above  is  part  of  a  law  for  establishing  a  health 
office,  &c.  The  laws  concerning  the  health  oiBce  are 
various  and  complicated — several  have  been  made  and 
several  repealed,  in  whole  or  in  part,  i  As  the  passage 
1  have  cited  was  not  mentioned  in  the  agreement,  I  pre- 
sume it  was  supposed  to  be  repealed.  I  will  not  take 
Upon  me  to  assert,  positively,  that  it  is  not  repealed,  but 
after  a  pretty  diligent  search,  I  have  not  been  able  to 
find  the  repeal.  If  it  be  still  in  force,,  the  right  of  de- 
tention is  clear,  because  the  thirty  days  given  by  the  law 
have  not  expired.  Bi^t  even  supposing  it  to  be  repealed, 
1  am  of  opinion,  for  the  reasons  I  have  given,  that  the 
right  still  remains,  in  cases  where  the  contract  expressly 
stipulates  for  it. 

But  it  is  contended  that  the  defendant,  by  violating  his 
part  of  the  contract,  has  perfected  his  right  of  detention, 
because  the  stipulations  on  his  part  are  in  nature  of  a 
condition  precedent^  which  must  be  strictly  performed 
before,  be  can  have  any  remedy  on  the  contract.  This, 
however,  is  not  the  construction  of  the  agreement.  The 
word  condition^  is,  indeed,  to  be  found  in  it ;  but,  on  Ihe 
whole,  it  appears  to  be  an  agreement  in  which  there  are 
mutpal  covenants,  on  which  each  party  may  have  an  ac- 
tion although  he  nfay  not  have  strictly  complied  with 
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;  by  him.     The  captain  agrees  to 

0  America,  and  raroiab  ibem  on 
ge  with  certain  articles  of  provi- 
id,  the  passengers  proiniBe  to  con* 

orderly  and  peaceable  manner, 
ii  tbe  end  of  the  voyage.     But  it 

1  intended  that  if  the  captain  fail* 
cU  on  one  dta/,  he  should,  there- 
brii^i^tbe  passengers  across  the 
passenger,  by  one  trifling  act  of 
iour,  should  forfeit  all  right  to  (be 
int.  Van  Ritterhas  been  safely 
rhich  is  the  main  point.  For  this 
something,  although  he  may  bare 
itain  for  breaches  of  the  contract. 
:ertain)y  have  been.  I  allude  not 
ace,  rudeness  and  indecency  done 

brig  (though  not  by  tbe  captain 
f  the  passengers,  and  particularly 
highly  disapprove  of  these  things, 
rly  be  taken  into  consideration  in 
Personal  injuries  to  others  are  not 
Ritter.  For  the  beating  of  bit 
n  intimate  concern,  but  it  is  not  a 
at  can  be  set  ofl^  against  the  cap- 
.  But  when  1  say  that  the  con- 
I  mean  in  the  article  of  provisions, 
were  not  furnished  at  all,  and  as 
;crs  were'put  upon  short  allowance 
1G  voyage.  It  is  insisted,  indeed, 
lis  short  allowance  arose  from  ne- 
on which  I  am  not  fully  satisfied; 
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but  a  jurj  will  decide  it,  if  it  should  ever  be  brought  be- 
fore them.  But  granting  that  there  have  been  breaches 
of  this  contract,  how  can  I  measure  the  damages  ?  It  is 
a  thing  which,  without  the  assistance  of  a  jury,  I  could 
not  pretend  to.  The  question  then  is,  whether,  suppo- 
sing for  argument's  sake,  the  claim  of  freight  to  be  liable 
to  some  deduction,  the  captain,  therefore,  forfeits  all 
right  to  detention.  It  appears  to  me  that  he  does  not  \ 
and  that  the  right  of  detention  remains  until  the  whole 
balance  of  freight  is  paid.  The  agreement  is,  that  the 
freight  shall  be  paid  and  the  passengers  shall  stay  on 
board  uutil  it  is  paid,  that  is,  until  the  whole  is  paid.  If 
upon  mature  reflection  it  shall  be  thought  by  the  Ger- 
i^an  society,  that  this  is  a  case  which  requires  farther 
investigation,  they  will  no  doubt  support  the  passengers 
in  the  prosecution  of  their  rights.  I  see  some  of  the 
members  of  that  society  attending  here,  and  am  glad  to 
see  them  ;  they  may  render  essential  service  by  making 
a  strict,  hut  dispassi&nale  inquiry  into  the  conduct  of  all 
Captains  who  arrive  at  this  port  with  passengers ;  by 
discouraging  all  litigations  about  trifles,  but  firmly  sup- 
porting their  countrymen  against  every  species  of  op- 
pression, and  every  substantial  breach  of  contract ;  on 
their  conduct  mUch  depends.  Their  duty  is  important, 
and  in  the  discharge  of  it  they  may  do  much  good,  or 
much  ill.  That  they  will  choose  the  goodi  I  hope  ;  and 
I  have  no  reason  to  doubt  it.  Upon  the  whole,  it  is  my 
opinion  that  Van  Ritter  should  return  to  the  brig,  and 
remain  there  according  to  his  agreement. 
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NEW-YORK,  MAY  TERM,  1804. 

V.  >  Libeim 

Harry  Croswellj  J 

Kest,  J*  The  defendant  w«8  convi<fted,  at  the  last 
circuit  court  io  Columbia  county,  of  priDtiDg  and  pnb^ 
lisbiDg  a  scandalous,  malicious  and  seditious  libel  upon 
Thomas  Jefferson^  the  President  of  the  United  States. 
And  a  motion  was  made  at  the  last  term,  for  a  new  trials 
on  the  ground  of  a  misdirection  of  the  judge*  The 
motion  was  principally  founded  upon  the  two  foUowii^ 
objections : 

1 .  That  the  Chief  Justice  charged  the  jury,  that  it 
was  not  their  province  to  inquire  or  decide  on  the  in- 
tent of  the  defendant,  or  whether  the  publication  was 
libellous  or  not.  That  those  were  questions  of  law, 
to  be  decided  exclusively  by  the  court,  upon  the  return 
of  thepostea;  and  that^  the  only  points  for  their  const- 
deration  were,  first,  whether  the  defendant  published 
the  paper  stated  in  the  indictment;  and  secondly,  whe- 
ther the  inuendoes  were  true  ;  and  that  if  they  were  sa* 
tisfied  of  these  two  points,  it  was  their  duty  to  find  the 
defendant  guilty. 

2.  That  he  denied  to  the  defendant  the  opportunity 
of  producing  testimony  to  prove  the  truth  of  the  libel, 
on  the  ground  that  the  defendant  could  not  be  permit- 
ted to  give  in  evidence  to  the  jury,  the  truth  of  the 
charges  contained  in  the  libel. 

1  shall  consider  these  two  very  important  questions  in 
the  order  in  which  they  have  been  stated. 
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1*  The  crinBinalitj  of  the  charge  in  the  indictmeiit    NSw.tork, 
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consisted  in  a  malkioiM  and  seditieuB  inienHon.  (Hawk.     >^^.^^^ 
fit.  Libel,  s,  1.  3  Wits.  403.  1  Esp.  Cas.  33a.)    There    The  People 
can  be  no  crime  without  an  eril  mind.    Acins  non  fack      CroBw«ir. 
rtrnmyTiisi  mens  $it  rm.     Theaioij^  act  of  publication,  - 

which  was  aH  that,  was  left  t»  the  jury,  in  the  present 
one,  was  not,  ta  itself,  criminaK  It  is  the  application 
to  tnnes,  penooa  and  citctiinstaaces ;  it  is  ih^  particular 
ntent  and  tendency  that  constitute  the  libel.  Opinions 
and  acta  may  be  innocent  under  one  set  of  ciicutnstan- 
ces,  and  criminal  imdec  another.  This  application  to 
carcamstances,  and  thia  particular  intent,  are  as  much 
matters  of  fact,  as  the  printing  and  publishing.  {Winnt^s 
Bunomm^  dial.  3»  8«  53.)  Where  an  act,  innocent 
in  itself,  becomes  criminal;,  when  done  with  a  particular 
intent,  that  intent  is  the  material /^«^  to  constitute  the> 
crime.  (Lord  Mansfield,  3  Term  Rep.  429.  in  the  note.) 
And  I  think  there  cannot  be  a  doubt,  that  the  mere  pub» 
Kcatieo  of  a  paper  is  not,  ftir  st,  criminal ;  for  other- 
wise, the  copying  o£  the  .iodictment  by  the  clerk,  or 
writtn^  a  friendly  and-  admonitory  letter  to  a  father,  on 
Ae  vices  of  hiB  son,  woald  be  criminal.  The  intention 
eC  the  publisher,  and  every  circumstance  attend'mg  tite 
act  must,  therefore,  be  cognizable  by  the  jury,  as  ques- 
Hens  of  fact*  And  if  they  are  satisfied  that  the  publi- 
cation is  innocent ;  that  it  has  n(V  mischievous  or  evii^ 
tendency ;  that  the  mind  of  the  writer  was  not  in  fault ; 
that  the  pubticaiion  was  inadvertent,  or  from  any  other 
cause,  was  no  libel,  how  can  they  conscientiously  pro- 
nounee  the  defendant  guilty,  from  the  m#re  fact  of  pub- 
lication? A  verdict  of  guilty^  embraces  the  whole 
change  upon  the  record  ^  and  are  the  jury  not  permitted 
to  take  into  consideration  the  only  thing  that  constitutes 
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^^^^.^^.^     to  the  doctrine  laid  down  at  the  trial,  all  that  resalts 
The  People     from  a  verdict  of  guilty  is,  that  the  defendant  has  pah- 
Crosweli.      lished  a^ertain  paper,  and  that  it  applies  to  certain  per- 
-  sons,  according  to  the  iniuendoes  ;  bat  whether  the  pa- 

per be  lawful  or  unlawful ;  whether  it  be  criminal,  or 
innocent,  or  meritorious ;  whether  the  intent  was  wide- 
ed  or  virtuous,  are  matters  of  law  which  do  not  belong 
to  the  jury,  but  are  reserved  for  the  determination  of 
the  court*  The  prosecutor  selects  and  sets  forth  such 
parts  only  of  the  paper  as  he  deems  exceptionable ;  but 
the  defendant  is  allowed  (2  Salk.  517.  3  Term.  Rep. 
429.)  to  read  in  evidence  the  context,  in  order  to  de- 
termine the  intent,  and  yet  how  can  this  evidence  be 
material  or  pertinent,  if  the  jury  are  not  to  judge  of  that 
intent  ?  Or  how  can  it  be  material  to  the  court  above, 
on  the  motion  in  arrest  of  judgment,  when  that  motion 
is  founded  entirely  on  the  charge  as  it  appears  upoa 
the  face  of  the  record  ?  To  bear  out  the  doctrine,  the 
courts  have  involved  themselves  in  inconsistency  and 
paradox ;  and  I  am  induced  to. believe  that  it  is  a  depar- 
ture from  the  ancient,  simple,  and  true  theory  of  trial 
by  jury  in  criminal  cases.  To  deny  to  the  jury  the 
right  of  judging  of  the  intent  and  tendency  of  the  act,, 
is  to  take  away  the  substance,  and  with  it  the  value  and 
security  of  this  mode  of  trial.  It  is  to  transfer  the  ex- 
clusive cognizance  of  crimes  from  the  jury  to  the  court, 
and  to  give  the  judges  the  absolute  control  of  the  press. 
There  is  nothing  peculiar  in  the  law  of  libels,  to  with- 
draw it  from  tHe  jurisdiction  of  the  jury.  The  twelve 
judges,  in  their  opinion  to  the  house  of  lords,  (April, 
]  792,)  admitted  that  the  general  criminal  law  of  Eng-- 
land  was  the  law  of  libel.    And  by  the  general  criminal 
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kw  of  England,  the  office  of  the  jurj  b  judicial. 
^  They  only  are  the  judges^"  as  Lord  Somers  obserVes, 
(Essay  on  the  Power  and  Duty  of  Grand  Jurors,  p.  7.) 
'*  from  whose  sentence  the  indicted  are  to  expect  life,  or 
death.  U^n  their  integrify  and  understanding,  the 
liyes  of  all  that  are  brought  into  judgment  do  ultimate- 
ly  depend.  From  their  rerdict-  there  lies  no  appeal. 
They  resolve  both  law  and  fact,  and  this  has  always 
beea  their  custom  and  practice.'' 

If  the  criminal  intent'be,  in  this  case,  an  inference  of 
law,  the  right  of  the  jury  is  still  the  same.     In  every 
criminal  case,  upon  the  plea  of  not  guilty,  the  jury  may, 
and  indeed  they  must,  unless-they  choose  to  find  a  spe 
cial  verdict,  take  upon  themselves  the  decision  of  the 
law,  as  well  as  the  fact,  and  bring  in  a  verdict  as  com- 
prehensive as  the  issue ;  because,  in  every  such  case, 
they  are  charged  with  the  deliverance  of  the  defendant 
from  the  crime  of  which  he  is  accused.     The  indict- 
ment not  only  sets  forth  the  particular  fact  committed, 
but  it  specifies  the  nature  of  the  crime.     Treasons  are 
laid  to  be  done  traitorously,  felonies  feloniously,  and 
public  libels  to  be  published  seditiously.     The  jury  are 
called  to  try,  in  the  case  of  a  traitor,  not  only  whether 
.  he  committed  the  act  charged,  but  whether  he  did  it 
traitorously ^f  and  in  the  case  of  a  felon,  not  only  whe« 
tber  he  killed  such  a  one,  or  took  such  a  person^s  pro* 
perty,  but  whether  he  killed  with  malice  prepense,  or 
took  U)e  property /tf/omcms/y.     So  in  the  case  of  a  pub- 
lic libeller,  the  jury  are  to  try,  not  only  whether  he  pub- 
lished sucha  writing,  but  whether  he  published  it  sedi- 
tiously.   In  all  these  cases,  from  the  nature  of  the  is- 
sue, the*  jury  are  to  try  not  only  the/acf,  but  the  crime^ 
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JTEir-TOK,  and  in  dowg  so,  tbey  nmst  juclge  of  tbe^  mUmi,  tm  older 

^^^^..^^^     to  determise  wbetber  tbs  efaftfge  be  true,  aa  set  fartt  m 

Tb*  People    tlie  indfctment*    (Dagge  on  Crwiiittl  Law^b*  1.  cu  11. 

CveewtA.      »*  2.)    The  law  and  £atct  are  so  iBTolTed,  that  the  jaiy 

•^  are  under  aa  tndiipensabte  neeesfiitjr  to  decide  bodiyim*' 

less  thej  separate  them  by  a  special  verdict* 

This  right  io  the  jvnj  to  deterame  the  law  as  well  as 
the  feet,  has  received  the  saactsois  of  some  of  tiie  Inv- 
est authorities  in  the  law* 

The  inquest,  says  Littleton,  (s.  36ft.)  may  give  a  >er* 
diet  as  general  as  the  charge,  if  they  wiH  take  upon 
themselves  the  knowledge  of  the  law.     Tlie  same  pviiH 
ciple  i»  admitted  by  Coke,  and  other  aacieol  jndgiM  \ 
(Co.  Litt.  228.  a.  4  Co.  53.  bv  Wrey,  Ch.  J.  H(Aw  237.) 
although  they  altege  it  to  be  dangecoos^  for  the  jar;  Us 
d»  so,  because  if  they  nnstake  the  law,,  tb^  mii  the  ha* 
xarA  of  aa  miiamt.    Aa  the  jury,,  according  to  Sir  Ma^ 
thew  Hale,  assist  the  judge  in  determining  the  natter  ol 
fact,  S0  the  judge  assists  the  jury  in  determining  potBta 
,  of  law..    And  it  ^s  the  conscience  of  the  jtay^,  be  oh- 
asrreS)  that  must  pronounce  the  psiaoner  guilty  or  not 
,         guilty.    It  is  they,,  and  not  the  judge,  tliai  tatke  upKHk 
them  his  guih  or  innocence.     (Hist.  Goh^  Law,,c.  12. 
H.  H.  P.  C.  ToL  2..  3(1 3*)     BllK:k9tone,  in  bis  Cbmrnen- 
taries,  (vol.  4.  p.  354.)  when  speakii^  of  tt|^  vecdict  of 
the  jury  in  cTimioal  cases,  says,,  that  the  jary  may  find 
&  special  verdict,  where  they  doubt  the  matter  of  law, 
aad,  therefoce,  choose  to  leave  it  to  the  determination 
of  the  court ;  though  they  have  aa  unquestionable  right 
to  determiae  upon  all  the  circuimstaiices,  and  find   a 
geoeral  verdict,  if  they  will  hazard  a  breach*  of  their 
oaths.     The  statute  of  Westm..  2.  (13  Edw.  h)  which 
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dedajpad  &at  the  justices  of  assize  should  not  c&mpd   5ZW.T0RC, 

tiu  jurors  to  say  precisely  whether  it  be  a  disseisin  or     s^r^^^-^^ 

not,  so  as  they  slate  the  truth  of  At  fact  and  pray  the  aid     The  People 

of  the  justices^  was  in  affirmance  of  the  rommoD  law ;      CrosweYl. 

(9  Co.  13.  a.  Plowd.  92.)  and  was  intended  for  the  re-    """""'" 

lief  of  the  jurors,  and  that  they  should  not  be  compelled 

to  find,  at  their  peril,  things  doubtful  to  them  in  law. 

This  indulgence  to  the  jury,  and  which  extended  to  all 

cases  civil  and  criminal,  is  the  most  decisive  proof  that 

on  a  general  verdict,  the  jury  were  obliged  to  judge  of 

the  whole  matter  in  issue,  and  that  the  direction  of  the 

court  upon  the  point  of  law  was  not  conclusive  upon  ' 

their  judgments,  or  binding  on  their  consciences.     The 

twelve  judges,  in  their  opinion,  to  whi6h  I  have  alluded, 

''disclaim  the  folly  of  endeavoring  to  prove  that  a  jury 

who  can  find  a  general  vei'dict,  cannot  take  upon  Uiem- 

aelves  to  deal  with  matter  of  law  arising  on  a  general 

issue,  and  to  hazard  a  verdict  made  up  of  the  fact  and 

of  the  matter  of  law,  according  to  their  conception  of 

the  law,  against  all  direction  by  the  judge." 

To  meet  and  resist  directly  this  stream  of  diuthority, 
is  impossible.  But  while  the  power  of  the  jury  is  ad- 
mitted, it  is  denied  that  they  can  rightfully  or  lawfully 
exercise  it,  without  compromitting  their  consciences, 
aud  that  they  are  bound  implicitly,  in  all  cases,  to  re* 
ccive  the  law  from  the  court.  The  law  must,  however, 
have  intended,  in  granting  this  power  to  a  jury,  to  grant 
them  a  lawful  and  rightful  power,  or  it  wo^uld  have  pro- 
vided a  remedy  against  the  undue  exercise  of  it.  The 
true  criterion  of  a  legal  power,  is  its  capacity  to  pror 
dace  a  definitive  efiecU  liable  neither  to  censure  nor  re* 
view.     And  the  verdict  of  not  guilty,  in  a  criminal  case, 
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VEW'YOBK,  is,  in  eveiy  respect,  absolutely  final.     The  jury  are  not 
^^^^^^.^     liable  to  punishment,  nor  the  verdict  to  control.     No 
The  People     attaint  lies,  nor  can  a  new  trial  be  awarded.     The  ex- 
Croewell.      ercise  of  this  power  in  the  jury  has  been  sanctioned, 
"  and  upheld  in  constant  activity,  from  the  earliest  ages. 

It  was  made  a  question  by  Bracton,  (fol.  119.  a.  b.) 
who  was  to  sit  in  judgment  upon,  and  decide  points  of 
law,  on  appeals  in  capital  cases.  It  could  not  be  the 
king,  he  says,  for  then  he  would  be  both  prosecutor  and 
judge  ;  nor  his  justices,  for  they  represented  him.  He 
thinks,  therefore,  the  curia  and  pares  were  to  be  judges 
in  all  cases  of  life  and  limb,  or  disherison  of  heir,  where 
the  crown  was  the  prosecutor.  And,  indeed,  it  is  pro- 
bable that  in  the  earlier  stages  of  English  juridical  his- 
tory, the  jury,  instead  of  deciding  causes  under  the  di- 
rection of  the  judge,  decided  all  causes  without  the  as- 
sistance of  the  judge.  (Barrington  on  the  Statutes,  IB. 
26.311.) 

The  maxim  that  ad  qucBstionem  legis  respondent  judi- 
CC5,  ad  quastionem  facti  respondent  juratoresj  is  the 
ground  of  the  doctrine,  that  the  jury  are  not  in  any 
case  to  judge  of  the  law  ;  and  where  the  law  and  fact 
can  be  separated,  as  in  the  case  of  demurrer  and  spe- 
cial verdict,  the  maxim  is  literally  true.  (Vaughan,  149.) 
But  a  libel  is  a  compound  of  law  and  fact.  To  sepa- 
rate them  is  difficult  and  dangerous,  and,  without  a  spe- 
cial verdict,  the  jury  are  authorized  and  bound  to  judge 
from  a  combined  consideration  of  both.  If  the  axiom 
Be  constnied  so  strictly  as  to  exclude  the  jury,  in  every 
case,  froki  any  concern  with  questions  of  law  that  arise 
on  the  trial,  it  would  equally  exclude  the  court  from  any 
capacity  or  right  to  consider  the  fact,  and  no  new  trial 
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eoold  be  awarded  on  the  grotrnd  that  the  jury  bad  mis^    M!W.f  (IfiKi 
taken  the  fact.    But  the  maxim  is  to  be  received,  on 


the  one  aide  as  well  as  on  the  other,  with  some  qualifi<    the  People 
cation,  to  be  defined  by  the  necessity  of  the  case  and      CrotWtlL 
the  practice  of  the  courts*  ' 

The  first  case  I  have  met  with,  in  which  the  qtiestiott 
arose  between  the  jurisdiction  of  the  court  and  juryi 
Was  upon  the  trial  of  Lilbume  for  high  treason,  in  1 649< 
(2  SU  Tn  69.  81,  82.)  He  insisted,  in  coarse  but  in' 
telligible  language,  that  the  juiy  were  judges  of  law 
and  fact,  but  the  court,  in  language  equally  fudei 
denied  ita  He  insisted  upon  the  privilege  of  read** 
ing  law  to  the  jury,  but  the  Court  refused  it«  Thti 
jury,  however,  acquitted  him,  and  they  declared  that 
they  took  themselves  to  be  judges  of  the  law  ad 
well  as  of  the  fact,  notwithstanding  the  court  ^had  said 
otherwise^  BushelPs  case  followed-  soon  after,  and  it 
isj  in  every  view,  important.  (Vaughan,  135«  Sir  T« 
Jones,  13.)  He  was  one  of  the  jurors,  on  the  trial  of 
an  indictment  for  a  misdemeanor,  before  the  court  of 
oyer  and  terminer  in  London,  and  was  fined  and  com^ 
mitted,  because  he  and  the  other  jurors  acquitted  th4 
defendant  against  full  proof,  and  against  the  direction  of 
the  cotiW,  m  matt^  of  law*  He  was  brought  into  thu 
court  of  C.  B.  upon  habeas  corpus^  and  discharged  ;  and 
Lord  Ch.  J.  Vaughan  delivered,  upon  that  occasion^  in 
behalf  of  the  court,  a  learned  and  profound  aigument 
in  favour  of  the  ri^ts  of  the  jury*  He  admitted  that 
where  the  law  and  fact  were  distinct,  the  provinces  of 
the  court  and  jury  were  exclusive  of  each  other,  so  that 
if  it  be  demanded  what  is  a  fact,  the  judge  cannot  att« 
twer  it ;  and  if  what  is  the  law,  the  jury  cannot  answef 
^t.    But  that  upon  all  general  issues^  wher«  di«  joi^f 
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TIEVT-TORK,   find  a  general  verdict,  thej  resolve  both  law  and  ftct 
^^^,^^'        completely,  and  not  the  factbj  itself. 
,  The  People        Upon  the  trial  of  Algernon  Sidney,  (3  St.  Tr*  81 7.) 

Croswell.      the  question  did  not  distinctly  arise ;  but  Lord  Cb.  J. 
♦  "  Jeffhesy  in  his  charge  to  the  jury,  told  them  it  was  the 

[  duty  of  the  court  to  declare  the  law  to  the  jury,  and  the 

jury  toere  bound  to  receive  their  declaration  of  the  law. 
They  did,  in  that  case,  unfortunately,  receive  the  law 
^"  from  the  court,  and  convicted  the  prisoner,  but  his  at- 

tainder  was  afterwards  reversed  by  parliament ;  and  the 
law,  as  laid  down  on  that  trial,  was  denied  and  repro- 
bated ;  and  the  violence  of  the  judge,  and  the  severity 
of  the  jury,  held  up  to  the  reproach  and  detestation  of 
k  posterity.     The  case  of  the  Seven  Bishops  (4  St.  Tr.) 

is  a  precedent  of  a  more  consoling  kind ;  it  was  an  aus- 
picious and  memorable  instance  of  the  exercise  of  the 
t  right  of  the  jury  to  determine  both  the  law  and  the 

fact.  1  shall  have  occasion  to  notice  this  case  hereaf- 
ter, and  shall  only  observe,  for  the  present,  that  the 
counsel  on  the  trial  went  at  large  into  the  consideration 
of  the  law,  the  intent  and  the  fact ;  and  although  the 
^  judges  differed  in  opinion,  as  to  what  constituted  a  libel, 

they  all  gave  their  opinions  in  the  style  of  advice,  not 
of  direction,  and  expressly  referred  the  law  and  the 
fact  to  the  jury.  Mr.  J.  Holloway,  in  particular,  ob- 
served, that  whether  libel  or  not,  depended  upon  the  Ui 
intent  J  and  concluded  by  telling  the  jury,  */  was  left  f 
them  to  determine. 

In  the  case  of  Tuchin,  (5  St.  Tr.  542.)  who  was  tried 

for  a  libel  before  Ch.  J.  Holt^  in  1 704,  the  judge,  in  hit 

charge  to  the  jury,  expressly  submitted  to  them  the 

whole  question  on  the  libel.     After  reasoning  on  the  li- 

/  bellous  nature  of  the  publication,  he  observes  that  wm 

^  they  are  to  consider  whether  the  words  he  had  read  l# 
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tknn  did  not  ten(d  to  beget  an  ill  cpinion  of  the  admim$l   N£W.TOBK» 
tration  of  the  government*  \^^\r^ 

The  weight  of  the  decisions  thus  far,  was  clearly  in  Tbe  Peoiilf 
favour  of  the  right  of  the  jury  to  decide  generally  upon  Cro8wel|. 
the  law  and  the  fact.  But,  since  the  time  of  Lord  Holt,  — — — 
the  i|uestion  before  us  has  been  an  unsettled  and  liti- 
gious one  in  Weatmin^ter  Halh  Lord  Mansfield  was  of 
opinion  (3  Term.  Rep,  429.)  that  the  formal  direction 
of  every  judge,  since  the  revolution,  had  been  agreea» 
ble  to  that  given  in  the  case  of  The  Dean  of  5^  Asaph  ; 
but  the  earliest  case  he  mentions  is  that. of  Franklini 
before  Lord  Raymond,  in  1731  j  (9  St.  Tr.  255.)  and 
that  has  been  considered  as  the  formal  introduction  of 
the  doctrine  now  under  review.  The  charge  of  Sir 
John  Holt,  in  Tuchin^sca^e,  appears  to  me  to  be  deci* 
dedly.  to  the  contrary;  ar^d  in  another  case  before 
Holt,  (11  ^od.  86.  Queen  v.  Brown,)  the  attorney- 
general  admitted  that  the  jury  wisre  the  judges  quo  ani* 
mo  the  libel  was.made.  The,  new  doctrine,  as  laid 
down  in  the  present  case,  may,  therefore,  be  referred  to 
the  case .  of  Franklin.  But  in  Oneby's  case,  (2  L4« 
Raym.  1 485.  2  Str.  766.)  who  was  tried  a  few  years  be- 
fore, for  murder,  Lprd  Raymond  and  the  court  of  Id 
B.  advanced  a  general  doctrine,  which  may  perhaps  be 
supposed  to  curtail  the  powers  of  the  iury  as  iftuch  aa 
the  decision  in  the  case  before  us.  He  said,  that  all 
the  judges  agreed  in  the  proposition,  that  the  court  were 
the  judges  of  the  malice,  and  not  the  jury ;  that  upon 
the  trial  the  judge  directs  the  jury,  as  to  the  law  arising 
upon  the  facts,  and  the  jury  may,  if  they  think  proper, 
give  .a  general  verdict ;  or  if  they  find  a  special  ver- 
dict, the  court  is  to  form  their  judgment  from  the  facts 
found,  whether  there  was  malice  or  not ;  because^  iB 
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yytir-roRKy  special  verdicts,  the  jury  never  find,  in  express  terms, 
^^^^^^^^^     tti#  malice,  but  it  is  left  to  be  drawn  bj  the  court 
tka  f0ople         The  case  to  which  this  opinion  applied,  was  that  of  a 
Crofweiu      special  verdict ;  and  taking  it  together,  I  see  nothing  in 
-  -  it  inconsistent  with  my  view  of  the  subject*     But,  Sir 

Michael  Foster,  in  his  Discourse  on  Homicide,  (p.  355, 
956,  257.)  and  probably  with  this  decision  in  view, 
Jays  it  down  as  a  rule,  that  the  malus  animus,  which  is 
to  b^  collected  from  all  the  circumstances,  is  a  question 
for  the  court,  and  not  for  the  jury ;  and  that  where  the 
law  is  clear,  the  jury,  under  the  direction  of  the  court, 
bi  point  of  law,  may,  and,  if  they  are  well  advised,  al-* 
ways  will,  find  a  general  verdict,  conformably  to  such 
disection,  for,  he  adds,  ad  quastionern  jurU  non  respan^ 
dent  Juraiores*  This  opinion,  laid  down  in  this  unqua- 
lified manner,  while  it  adrhits  the  power,  g;oe8  far  to  hold 
that  the  jury  are  of  right  bound  in  ail  basest  to  receive 
us  conclusive,  the  direction  of  tbe  coiirt.  He  refers, 
however,  to  no  decisions  to  warrant  this  dpinioh,  and  it 
must  be  received  on  his  single,  although,  undoubtedly, 
very  respectable  authority,  '  If  he  alluded  to  tbe  case 
pf  Oneby,  or  to  any  of  the  important  cases  in  homicide^ 
which  are  there  cited,  they  do  not  warrant  the  doctrine, 
for  those  were  cases  of  special  verdicts  where  the  ma<» 
lice  is  referred  to  the  judgment  of  the  court,  Td  say 
that  the  jury  cannot  rightfully  judge  of  the  malus  anu 
fnu9  of  the  prisoner,  in  which  his  crime  consists,  is,  ia 
my  opinion,  a  monstrous  proposition,  destructive  of  (he 
essence  atid  excellence  of  trial  by  jury,  and  inconsistent 
with  the  genius  of  the  English  judiciary,  as  drawn  from 
its  history  and  constitutional  policy. 

To  return  to  the  case  of  Franklin ;  the  counsel  for 
the  defendant,  who  were  very  able  lawyers,  contended 
fbAt  the  jury  bad  a  right  to  judge  of  the  iote&t  and  «»• 


aEPORTB  or  CRIMINAL  LAW  CASES.  841 

itncj  of  the  pablication ;  but  Lord  Raymond,  in  his    neW-tork, 
direction  to  the  jury,  went  the  whole  length  of  the     y^^^*-^ 
charge  in  the  present  case.    He  told  the  jury  that  there    The  People 
were  two  things  only  for  their  consideration :  Ist.  Whe-      crotweH. 
flier  the  defendant  was  guilty  of  publishing  5  and,  2d,  "^ 

Whether  the  iuuendoes  were  justly  stated  and  applied  ; 
and  that  the  third  question,  wtfether  the  publication  was 
libellous,  belonged  exclusively  to  the  court  as  matter  of 
law.     The  same  doctrine  was  laid  down  by  Ch.  J.  Les, 
in  the  case  of  Owen  ;  (10  St.  Tr.  Appenctix,  19C:)  by  Sir 
Dudley  Ryder  J  in  the  case  of  Nutt ;  and  by  Lord  Mans- 
JUldi  in  the  cases  of  Shebbeare,  Woodfall,  and  others, 
<5  Burr.  266  K     S  Term.  Rep.  430.)    It  is  to  be  ob- 
served, however,  that  in  none  of  these  cases  did  the 
counsel  for  the  defendants  renounce  what  they  conceived 
to  be  the  privilege  of  the  defendants,  and  the  right  of 
the  jury.    Lord  Camden  was  counsel  for  the  defendants, 
in  the  cases  of  Owen  and  Shebbeare,  and  he  claimed 
and  exercised  the  right  of  addressing  the  jury  on  the 
whole  matter  of  the  libel.    (Parliamentary  Senator, 
Tol.  5.  p.  822.)     In  the  case  of  Woodfall,  the  defendant's 
counsel  likewise  pressed  the  jury  to  acquit  him,  on  the 
ground  that  the  intent  was  innocent,  and  the  paper  not 
libellous ;  and  the  counsel  for  the  crown,  on  the  other 
hand,  urged  to  the  jury  the  criminal  intent  and  perni- 
cious tendency  of  the  paper.    The  same  steps  were  fol- 
lowed by  counsel,  in  the  case  of  the  Dean  of  St.  Asaph* 
(3  Term.  Rep.  428.)     This  uniform  practice  of  counse 
of  the  first  rank  at  the  bar  is  pretty  strong  evidence  that 
the  rule  laid  down  in  Franklin's  case  was  never  aquies 
ced  in,  nor  regarded  as  the  settled  law.     But  it  was  not 
the  counsel  only  who  dissented  from  this  doctrine.    Lord 
Camden  and  Lord  LougUorough  did,  as  judges,  unit> 
fonnly  reust  it,  asd  on^  of  them  declared,  that  it  bad 
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y.,^s,y-^^     law  as  it.  bore  on  tbe  facts,  and  to  refer  the  combined 

The  People     consideration  to  the  jury*    (Senator,  vol.  3.  p«  647, 650, 
Croswf II.      05  ]  •    Vol  5.  p.  686.  839*)    So  Liord  ManifieU  depart- 

_— — ««  Od  from  Lord  RojfmonJt^s  rule,  upon  the  trial  of  John 
Home.  (1 1  St.  Tr.  283.)  He  told  the  juij  there  were 
two  points  for  them  to  satisfy  themselTes  in,  in  order  to 
form  their  verdict,  let.  Did  the  defendant  compose  and 
publish  ?  Sd.  Was  the  sense  of  Ae  paper  libdlous,  as 
charged?  He  concluded  by  telling  them,  that  they 
would  judge  of  the  meaning  of  it ;  that  it  wa^a  matter 
for  their  judgment.  His  lordship  admits  to  us,  in  another 
place,  (3  Term.  Rep.  418.)  that  the  counsel  for  the 
crown  and  the  judges  have  sometimes  expatiated  to  tbe 
jury  on  tbe  enormity  of  the  libel,  with  the  view  to  re* 
move  prejudices,  and  obviate  captivating  harangues ; 
and  this  confession  shows  the  difficulty  and  danger  of 
attempting  to  separate  the  law  and  the  fact,  the  publica- 
tion and  the  intent,  when  tbe  issue,  tbe  arguments  of 
counsel,  and  the  verdict,  comprehended  both. 

The  constant  struggle  of  counsel,  and  of  the  jury, 
against  the  rule  so  emphatically  laid  down  by  Lord. 
Raymondy  the  disagreement  among  tbe  judges,  and  the 
dangerous  tendency  of  the  doctrine,  as  it  affected  two 
very  conspicuous  and  proud  monumente  of  English  liber- 
ty,  trial  by  jury  and  the  freedom  of  the  press,  at  length 
attracted  and  roused  the  attention  of  tbe  nation.  The 
question  was  brought  before  the  parliament,  and  debated 
in  two  successive  sessions.  (In  1791  and  1793,  see  De- 
bates in  the  Senator,  vols.  3, 4, 5.)  There  was  combin- 
ed, in  the  discussion  of  this  diy  law  question,  an  assem 
blage  of  talents,  of  constitutional  knowledge,  of  practical 
wisdom,  and  of  prefessional  erudition,  rarely,  if  ever 
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before  turpassed.    It  aoderweDt  a  patieot  investigation   msw-TORK, 
and  severe  scrutinj,  upon  principle  and  precedent,  and     ^^-s,^^ 
a  bill  declaratory  of  the  right  ef  the  jury  to  give  a  gene-    The  Peopls 
f al  verdict  upon  ^le  whole  matter  put  in  issue,  without      CrosweU. 
being  required  or  directed  to  find  the  defendant  guilty  — — — 
merely  on  the  proof  of  publication  and  the  truth  of  the 
inuendoes,  was  at  length  agreed  to,  and  passed  with  un« 
common  unanimity.    It  ss  entitled  '*  An  act  to  remove 
doubts  respecting  the  functions  of  juries  in  cases  of  li- 
bel ;''  and,  although  I  admit  that  a  declaratory  statue  is 
not  to  be  received  as  conclusive  evidence  of  the  com- 
mon law,  yet  it  must  be  considered  as  a  very  respectable 
authority  in  the  case  ;  and  especially,  as  the  circum- 
stances attending  the  passage  of  this  bill,  reflect  the 
highest  honour  on  the  moderation,  the  good  sense,  and 
the  free  and  independent  spirit  of  the  British  parlia- 
ment. 

It  was,  no  doubt,  under  similar  impressions  of  the  sub- 
ject, that  the  act  of  congress,  for  punishing  certain  libels 
against  the  United  States,  (Laws  U.  S.  vol.  4.  p.  204.) 
enacted  and  declared,  that  the  jury  who  should  try  the 
cause,  should  have  a  right  to  determine  the  law  and  fact, 
under  the  direction  of  the  court,  as  in  other  cases ;  and 
before  the  passing  of  that  statute,  the  same  doctrine  was 
laid  down  in  full  latitude,  and  in  explicit  terms,  by  the 
Supreme  Court  of  the  United  States.     (3  Dallas,  4.) 

The  result  from  this  view  is,  to  my  mind,  a  firm  con- 
viction that  this  court  is  not  bound  by  the  decisions  of 
Lord  Raymond^  and  his  successors.  By  withdrawing 
from  the  jury  the  consideration  of  the  essence  of  the 
charge,  they  render  their  function  nugatory  and  con- 
temptible. Those  opinions  are  repugnant  to  the  more 
ancient  authorities  which  had  given  to  the  jury  the  power. 
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xnsw-TORK,  and  with  it  the  right,  to  judge  of  the  law  and  fact,  wbeii 
y^,..^^^^     thej  were  blended  by  the  issue,  and  which  rendered  thcif 
The  People    decisions,  in  crin^inal  cases,  final  and  conclusiTe*     The 
Crosweli.      English  bar  steadily  resisted  those  decisions,  as  asurpa^ 
■  ■   ■  tions  on  the  rights  of,  the  jury*     Some  of  the  judges 

treated  the  doctrine  as  erroneous,  and  the  parUamentt 
at  last,  declared  it  an  innovation,  by  restoring  the  trial 
by  jury,  in  cases  of  libel,  to  that  ancient  vigour  and  in- 
dependence, by  which  it  had  grown  so  precious  to  the 
nation,  as  the  guardian  of  liberty  and  life,  against  the 
power  of  the  court,  the  vindictive  persecution  of  tfie 
prosecutor,  and  the  oppression  of  the  government. 

I  am  aware  of  the  objection  to  the  fitness  and  compe* 
tency  of  a  jury  to  decide  upon  questions  of  law,  and,  es- 
pecially, with  a  power  to  overrule  the  directions  of  the 
judge.  In  the  first  place,  however,  it  is  not  likely  ofteft 
to  happen,  that  the  jury  will  resist  the  opinion  of  the  court 
on  the  matter  of  law.  That  opinion  will  generally  re- 
ceive its  due  weight  and  efiect ;  and  in  civil  cases  it  can^ 
and  always  ought  to  be  ultimately  enforced  by  the  power 
of  setting  aside  the  verdicts  But  in  human  institutions, 
the  question  is  not,  whether  every  evil  contingency  can 
be  avoided,  but  what  arrangement  will  foe  productive  of 
the  least  inconvenience.  And  it  app^iins  to  be  most  con- 
sistent with  the  permanent  security  of  the  subject,  that  m 
criminal  cases  the  jury  should,  after  receiving  the  advice 
and  assistance  of  the  judge,  as  to  the  law,  take  into  their 
consideration  all  the  circumstances  of  the  case,  and  the 
intention  with  which  the  act  was  done,  and  to  determine 
upon  the  whole,  whether  the  act  done,  be,  or  be  not^ 
within  the  meaning  of  the  law.  This  distribution  of 
power,  by  which  the  court  and  jury  mutually  assist,  and 
mutually  check  each  other,  seems  to  be  the  safest,  and^ 
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consequently,  the  wisest  arrangement,  in  respect  to  the    NEW-TORK) 
trial  of  crimes.     The  constructions  of  judges,  on  the  in-     s,^^,,-^^ 
tention  of  the  party,  niay  often  be  (with  the  most  upright    The  Peopto 
motives)  too  speculative  and  refined,  and  not  altogether      CrotmlU 
just  in  their  application  to  every  case.     Their  rules  may 
have  too  technical  a  cast,  and  become,  in  theit  operation, 
severe  and  oppressive*.     To  judge  accurately  of  motives 
and  intentions,  does  not  require  a  master^s  skill  in  the 
science  of  law.    It  depends  more  on  a  knowledge  of  the 
passions,  and  of  the  springs  of  humam  action,  and  may 
be  the  lot  of  ordinary  experience  and  sagacity. 

My  conclusion  on  this  first  point  then,  is,  that  upon 
every  indictment,  or  information  for  a  libel ^  where  the 
defendant  puts  himself  upon  the  country,  by  a  plea  of  not 
guilty,  the  jury  have  a  right  to  judge,  not  only  of  the 
fact  of  the  publication,  and  the  truth  o(  the '  inuendoei, 
but  of  the  intent  and  tendency  of  the  paper,  and  whether 
it  be  a  libel  or  not ;  and,  in  short,  of  <'  the  whole  matter 
put  in  issue  upon  such  indictment  or  inforjfhation.'' 
(Stat«  33  Geo.  ill.)     That  in  this,  as  in  other  criminal' 
cases,  it  is  the  duty  of  the  court,  "  according  to  their  dis- 
cretion, to  give  their  opinion  apd  direction  to  the  jury 
on  the  matter  in  issue  ;^^  and  it  is  the  duty  of  the  jury  to 
receive  the  same  with  respectful  deference  and  attention! 
and,  unless  they  choose  to  find  a  special  verdict,  they  are 
then  to  exercise  their  own  judgments  on  the  matter  in 
issue,  with  discretion  and  integrity. 

2.  The  second  point  in  the  case,  although  a  question 
of  evidence  merely,  is  equally  important,  and  still  more 
difficult.  It  was  made  a  very  prominent  point  upon  the 
argument,  and  the  decision  of  it  is  essential  for  the  direc- 
tion of  the  judge  who  is  to  preside  at  the  new  trial  that 
may  be  awarded. 

Vet.  III.  44 
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^E^JpRK,  As  a  libel  is  a  defamatory  publication,  made  with  a 
^^^^^^^^^^  malicious  intent,  the  truth  or  falsehood  of  the  charge 
Tb*  People  maj,  in  many  cases,  be  a  very  material  and  pertinent 
Crofweil.  consideration  with  the  jury,  in  order  to  ascertain  that 
-*■*——  intent  There  can  be  ho  doubt  that  it  is  competent  for 
the  defendant  to  rebut  the  presumption  of  malice,  drawn 
from  the  fact  of  publication ;  and.it  is  consonant  to  the 
general  theory  of  evidence,  and  the  dictates  of  justice, 
that  the  defendant  should  be  allowed  to  avail  l^mself  of 
every  fact  and  circumstance  that  may  serve  to  repel  that 
presumption.  And  what  can  be  a  more  important  cir* 
cumstance  than  the  truth  of  the  charge,  to  determine  the 
goodness  of  the  motive  in  making  it,  if  it  be  a  chaige 
against  the  competency  or  purity  of  a  character  in  public 
trust,  or  of  a  candidate  for  public  favour,  or  a  charge  of 
actions  in  which  the  community  have  an  interest,  and  are 
deeply  concerned  ?  To  shut  out  wholly  the  inquiry  into 
the  truth  of  the  accusation,  is  to  abridge  essentially  the 
means  of  defence.  It  is  to  weaken  the  arm  of  the  de- 
fendant, and  to  convict  him,  by  means  of  a  presumption, 
which  he  might  easily  destroy  by  proof  that  the  chaige 
was  true,  and  that,  considering  the  nature  of  the  acca«» 
sation,  the  circumstances  and  time  under  which  it  was 
made,  and  the  situation  of  the  person  implicated,  his 
motive  could  have  been  no  other  than  a  pure  and  disin- 
terested regard  for  the  public  welfare.  At  the  same 
time,  this  doctrine  will  not  go  to  tolerate  libels  upon 
private  character,  or  the  circulation  of  chaiges  for  sedi- 
tious and  wicked  ends,  or  to  justify  exposing  to  the  pub- 
lic eye  one's  personal  defects  or  misfortunes.  The  public 
have  no  cencern  with,  nor  are  they  injured  by  such  in- 
formation, and  the  truth  of  the  chaige  would  rather  ag- 
gravate ihan  lessen  the  baseness  and  evil  tendency  of 
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the  publicatioiK    It  will,  therefore,  still  remain,  in  everj    NEW-TORK, 
case,  a  question  for  the  jury,  what  was  the  intent  and     ^^p^,^-^^ 
tendency  of  the  paper,  and  how  far  the  truth,  in  the  given     The  People 
case,  has  been  used  for  commendable,  or  abused  for     CiosweU. 
malicious  purposes.  _— — — 

This  principle  in  the  law  of  libels  is  considered  as  ra- 
tional and  sound,  in  an  ethical  point  of  view  ;  (Patey^s 
Moral  Philosophy,  p.  1 88.)  and  to  this  extent,  th«  wri- 
ters on  the  civil  law  have  allowed  the  truth  to  excuse  a 
defamatory  accusation.  The  opinion  of  Vinnius,  in  his 
Commentaries  on  the  Institutes^  (lib.  4.  tit.  4.  s.  1.)  is  so 
pertinent  and  forcible,  and  he  states  the  just  distinction 
with  such  perspicuity,  that  what  he  says  merits  our  par- 
ticular attention.  ^^  Triaferi  hie  qtusri  solent  ?  Primvm 
est^  an  Veritas  convitii  excusei  injuriantem.  Interpretes 
viilgo  respondenty  excusarcj  si  tJ,  quod  itbjiciturj  tale  est, 
ut  publice  intersit  illttd  sciri  ;  veluti  si  quie  latroy  homici' 
dOj  adulter^  sacrilegus  appelUtur:  eoque  pertinert  rt' 
sponswn  juriscousvlti  in  L.  cum  qui  18.  in  pr.  hoc  tit  , 
tdn  aitj  eimtj  qui  nocentem  infamavity  rum  esse  bonum  et 
ctquum  condemnari,  Peccata  enim  nocentium  nota  esse  et 
aporiere  et  expedire»  Hoc  autem  vel  maanme  procedet^  si 
if^amaverit  apud  magistratum :  quoniam  turn  ornninoprct" 
swnitur  fecisse^  ut  super  objecto  cnmtne,  quod  tamen  uti- 
que  probare  debetj  inquisitio  instituereiur*  Alias  si  ex 
circumstantiis  animus  injuriandi  adfuisse  arguatur^  ve- 
luti  si  in  rixa  id  fecerit  odio  impulsus^  petulantiam  istam 
impunitam  relinqui  non  debere,  I.  3.  c.  de  off.  rect*  prov. 
Sin  autem  quod  objicitur  innotescere  nihil  interest^  puta  si 
alter  pamam  delicti  sui  susHnuerity  out  si  vitium  naturale 
objiciatttTy  claudus  aliquis,  luscus  aut  gibbosus  vocetur^  ve- 
ritatem  convitii  non  excusare,  quominus  animo  injuriandi 
id  factum  prasumatur :  contrarii  tamen  probationem  hie 
admittendam.^^  ^ 
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NEWTORK,       That  falsehood  is  a  material  ibgredieot  in  a  public  li- 
^^^.^^^^^     bel,  is  a  doctrine  not  without  precedent  in  former  times  ; 
Tbe  People     it  has  always  been  asserted,  and  occasionally  admitted, 
CroeweU.      by  the  English  courts.     In  this  country  it  has  takea 
"  firmer  root,  and  in  regard  to  the  measures  of  govern- 

ment, and  the  character  and  qualifications  of  candidates 
for  public  trust,  it  is  considered  as  the  vital  support  of 
the  liberty  of  the  press. 

The  English  decisions  on  the  subject  of  libels  have  not 
been  consistent  in  principle.  The  reason  assigned  for 
the  punishment  of  libels,  whether  true  or  false,  is  because 
they  tend  to  a  breach  of  the  peace,  by  inciting  the  libel- 
led party  to  revenge,  or  the  people  to  sedition.  It  is  not 
the  matter,  but  the  manner,  say  the  books,  which  is 
punishable.  (1  Hawk.  tit.  Libel,  s.  S.  6,  7.  Hudson  on 
the  Star  Chamber,  p.  102.)  This  reason,  however,  ac- 
cording to  some '  late  decisions,  is  made  to  yield  to 
stronger  reasons  of  a  public  nature,  although  the  in- 
stances given  come  equally  within  the  rule,  as  they 
equally  tend  to  defame  and  provoke.  It  is  no  libel  to 
publish  a  true  account  of  proceedings  in  parliament  or 
courts  of  justice,  notwithstanding  the  paper  may  be  very 
injurious  to  the  character  of  individuals  or  of  magistrates; 
because  those  proceedings  are  open  to  all  the  world,  and 
it  is  of  vast  importance  to  the  public,  that  they  should  be 
generally  known.  (8  Term.  Rep.  297,  298.  1  Bos.  & 
Pull.  526.)  It  was  held  no  libel  to  treat  with  asperity  the 
character  of  the  officers  of  Greenwich  hospital,  where  the 
publication  was  distributed  only  among  the  governors  oC 
the  hospital,  because  they  are  the  persons  who,  from  their 
situation,  are  called  upon  to  redress  the  grievance,  and 
have  the  power  to  do  it.  (Res  v.  Baillie,  Mich.  20  Geo. 
III.  by  Lord  Mansfield.    Esp.  Dig*  506.)     It  might  be 


SEPORTS  OF  CRIM IITAL  LAW  CASES*  349 

«asilj  peroeived,  that  according  to  the  same  doctrine,  it    NEW-tork, 
ought  tiot  to  be  a  libel  to  publish  generally  a  true  ac-     ^^-^^.^^ 
count  of  the  character  and  conduct  of  public  rulers,  be-    The  People 
cause  it  is  of  vast  importance  that  their  character  and      Croswell. 
actions  should  be  accurately  understood,  and  especially 
by  the  public,  to  whom  alone  they  are  responsible*    This 
rule  of  decision,  in  the  different  cases  varies,  but  the 
principle  applies  equally  to  each. 

The  doctrine  that  the  truth  of  the  matter  charged  was 
no  defence  to  a  public  prosecution  for  a  libel,  came  from 
the  court  of  Star  Chamber.    William  Hudson,  who  was 
an  eminent  practiser  in  that  court,  in  the  reign  of  James 
I.  compiled,  early  under  his  successor,  a  very  copious 
and  learned  treatise  on  its  jurisdiction  and  practice]^ 
(See  2  Collectanea  Juridica,)    He  says,  that  libels  had 
in  all  ages  been  severely  punished  here,  but  especially 
when  they  began  to  grow  frequent,  about  the  reign  of 
Elizabeth.    This  fact  would  lead  to  interesting  reflec- 
tion.    The  era  here  referred  to  was  the  very  time 
when  the  use  of  printing  had  grown  familiar,  when 
learning  was  disseminated,  when  civil  and  political  rights 
¥ecame  objects  of  inquiry,  and,  to  use  the  words  of  Mr. 
Hume,  when  "  symptoms  had  appeared  of  a  more  free 
and  independent  genius  in  the  nation.'^     Hudson  cites 
ilpwards  of  twenty  adjudged  cases,  in  the  Star  Chamber, 
lifon  libels,  and  says  that  there  were  two  gross  erronr 
w^ich  had  crept  into  the  world  concerning  libels :  one  of 
which  was,  that  it  was  not  a  libel,  if  true  ;  but  this,  he 
adds,  had  been  long  since  expelled  out  of  that  court ;  and 
he  mentions  the  case  of  Breverton,  Mich.  2.  Jac*  L  in 
which  that  species  of  defence  was  attempted  to  a  chaise 
af  bribery  and  extortion  in  a  public  trust,  and  was  over* 
ruled.    This  treatise  of  Hudson  establishes  two  very 
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K^ii^ORk,  important  facts ;  the  one  that  the  court  ofyStar  Chamber 
s^^-.^^.-^^^    established  the  doctrine  in  question,  and  the  other,  that 
The  Pei^ple     it  was  still  the  public  sentiment,  which  he  calls  '^  a  gross 
CroBwelL    .  error  in  the  world,^'  that  the  truth  might  be  a  defence  to 
^■"^^"^^^■■""^  a  libel ;  and  this  defence  was  attempted  in  that  court  as 
late  as  in  the  reign  of  James.     Mr.  Barrington  (Obser- 
vations on  the  Statutes,  68.)  has  given  us  a  part  of  a  curi- 
ous letter,  written  at  that  time  by  the  Dean  of  St.  PauPs, 
from  which  we  may  infer  his  alarm  and  disgust  at~  4fae 
new  libel  doctrines  of  the  Star  CharQber.     "  There  be 
many  cases,"  he  observes,  ^^  where  a  man  may  do  his 
country  good  service,  by  libelling ;  for  where  a  man  is 
either  too  great,  or  his  vices  too  general  to  be  brought 
under  a  judiciary  accusation,  there  is  no  way  but  this 
extraordinary  method  of  accusation.     Sealed  letters  in 
the  Star  Chamber  have  now-a-days  been  judged  libels.*' 
Lord  Coke  has  reported  some  of  tiiose  Star  Chamber  de- 
cisions, on  this  very  subject,  and  in  one  of  which  tre  find 
the  same  point  resolved,  that  had  been  ruled  the  year 
before,  in  the  case  of  Breverton.  (Pasch,  3.  Jac.  L  5  Co. 
125.)    He  was,  in  his  time,  says  Hudson,  as  well  exer- 
cised  in  the  case  of  libels  as  all  the  attorneys  that  ever 
were  before  him ;  and  yet  it  appears  he  was  not  so  well 
disciplined  in  the  new  doctrine,  but  that  in  the  case  of 
Lake  v.  Hutton,  (Hob.  252.)  which  afterwards  arose  in 
the  Star  Chamber,  he  insisted,  that  if  the  libel  was  true, 
the  defendant  might  justify  it.     These  cases  and  facts 
are  sufficient  to  show  that  the  doctrine  in  question  was 
not  considered  then  as  the  settled  law ;  that  it  was  re- 
garded as  an  innovation,  for  it  gave  dissatisfaction,  and 
met  with  opposition. 

The  proceedings  in  the  Star  Chamber  were  according 
to  the  course  of  those  courts  which  follow  the  civil  law. ' 
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They  proceeded  by  bill,  without  a  jury,  and  compelled   NEW-TORK, 
fbe  pi^rty  accused  to  answer  upon  oath.     The  decisions     s^p^/-x^ 
of  that  court  upon  libels  were  probably  borrowed,  in  a     '^^  PeopU 
great  degree,  from  Justinian's  Code.     The  very  defini-      Crosw^ll. 
tion  of  a  libel,  and  the  title  of  one  of  Coke's  cases,  was  '' 

taken  from  thence ;  and  Hilli wood's  case,  in  the  43  and 
44  Eliz.  (5  Co.  125, 126.  a.)  was  grounded  entirely  upon 
the  severe  edict  of  Valentinian  and  Valens.  (Code  lib.  9.  . 

tit.  36.)  And  yet  there  is  good  reason  to  beheve,  that 
in  the  best  ages  of  the  Roman  law,  it  spoke  a  milder  and 
more  rational  language ;  for  Paulus,  in  the  Digest,  (Lib. 
47.  tit.  10.  c.  1 8.(  holds  it  to  be  against  good  conscience, 
to  condemn  a  man  for  publishing  the  truth ;  and  the  Ci- 
vilians are  generally  of  opinion,  that  the  truth  will  ex* 
cuse  defamation,  if  the  charge  relate  to  tnatter  proper 
^or  public  information.  (Yinniui,  ubi  sup.  Perezii. 
Proelec.  vol.  3.  208.) 

Mr.  Harrington,  who  is  so  well  known  to  the  profes- 
sion as  a  legal  antiquarian,  admits  (Observations  on  the 
Statutes)  68*)  that  the  rule  of  refusing  evidence  of  the 
truth  of  a  libel  was  adopted  by  the  more  modem  deter* 
piioations  of  the  common  law  courts,  from  the  Star  Cham- 
ber  decisions.  And  if  we  recur  back  to  the  more  an* 
cient  English  statutes  and  records,  which  are  the  highest 
evidence  of  the  common  law,  we  shall  find  that  the  fal- 
sity of  the  charge  was  always  made  a  material  ingredient 
in  the  libel.  The  statute  of  Wcstm.  1.  Edw.  I.  c.  34. 
recites,  that  there  had  been  oAcntimes  found  in  the 
country,  devisors  of  tales,  whereby  occasion  of  discord 
bad  many  times  arisen  between  the  king  and  bis  people, 
or  great  mcn^the  realm ;  and  it  enacts,  that  none  there- 
after be  so  hardy  as  to  publish  any  false  news  or  tales, 
thereby  such  discord  may  grow,  and  he  that  doth  so, 
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l<9EW*T0t(K,  shall  be  imprisoned  until  Ke  produce  his  Ruthorv  'the 
s.^\^r^i^^  same  description  of  the  offence  is  contained  in  the  sta^ 
The  People  tutes  of  2  Rich.  11.  c.  5.  12  Rich.  II.  c.  1 1 .  and  1  and 
Cfoswein  2  Ph.  &  M.  c.  3.  and  the  last  of  them  enacts,  that  if  mj 
person  be  convicted  of  speaking  maliciouslj,  of  his  ovm 
imagination,  any  false,  seditious,  ^nd  slanderous  news 
or  tales  of  the  king  or  queen,  he  shall  be  set  in  the  pil- 
lory, &c.  We  find  solitary  instances,  in  the  reigns  of 
Mary  and  Elt^beth,  of  prosecutions  at  common  law, 
(Dyer,  155.  Jenk.  5.  c.  55.  S.  C.  I  Leon.  287.)  under 
these  statutes ;  but  the  Star  Chamber,  about  that  time, 
from  its  more  summary  proceedings  and  violent  maxims, 
began  to  monopolize  the-  whole  jurisdiction  o£  slander 
and  libel. 

Sir  E.  Coke,  in  his  commentary  on  the  statute  of 
Westm.  1  •  (  2  Inst.  226.)  uniformly  describes  the  offenee, 
by  the  epithets  false  and  feigned  ;  and  he  says,  that  n» 
punishment  was  inflicted,  by  this  statute,  upon  the  de- 
visor or  inventor  himself  of  such  false  scandal,  but  he 
was  left  to  the  common  law  to  be  punished  according  to 
the  offence  which  was  aggravated,  inasmuch  as  it  was 
prohibited  by  statute.  This. passage  shows  conclusively, 
that  in  the  opinion  of  Coke,  this  statute  was  in  affirmance 
of  the  common  law,  and  this  was  the  opinion  otAtkinSy  J. 
in  the  case  of  Townsend  v.  Hughes.  (2  Mod.- 1551, 152.) 
This  statute  is,  therefore,  a  very  sure  index  of  the  mean* 
ing  of  defamation  at  common  law ;  and  as  a  further  evi- 
dence on  the  subject,  I  refer  to  Fleta,  (lib.  2.  c.  1.  s.  10.) 
which  was  written  under  Edw.  I.  and  was  a  treatise  upon 
the  whole  law,  as  it  then  stood.  It  is  there  stated,  that 
there  are  certain  atrocious  injuries,  whiclw^re  punished 
by  imprisonment,  such  as  the  inventors  of  evil  rumours, 
{sicut  dt  inv^ntoribus  malortan  rumorumy)  by  whom  the 
public  peace  is  destroyed. 
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The  form  of  the  record  of  a  conviction  of  one  John    N£W<YORK, 

1804* 

Nortf^ampton,  in  the  K.  B.  for  a  libellous  letter  upon  the     v^-v^^ 
court,  is  given  by  Coke,  in  his  3d  Institutc^i  (p.  174.)     The  People 
The  defendant  confessed  the  libel,  and  was  imprisoned      Croswell. 
and  bound  to  his  good  behaviour,  and  the  record  stated  * 

that  the  libel  was  false  :  qucR  litera  continet  in  se  nullam 
veritatem.  The  records  of  the  courts  have  always  been 
esteemed  as  the  most^uthentic  memorials  of  the  law; 
and  it  is  an  important  fact,  which  may  now  be  noticed, 
that  the  indictments  for  libels  have  always  charged  the 
libel  to  be  false,  as  Veil  as  malicious  ;  and  it  was  n5t  un- 
til very  lately,  that  this  epithet  has  been  omitted.  (7  Term, 
Rep.  4.)  I  am  aware  that  it  has  been  said,  (9  St  Tr. 
302.)  that  the  falsehood  of  the  libel  was  not  tbe  ground 
of  th6»  judgment  in  the  case  of  Northan^pton  ;  but  I  see 
no  reason  for  that  assertion,  for  the  words  could  have  no 
other  use  or  meaning  upon  the  record  ;  and  it  is  absurd 
to  suppose  they  were  inserted  by  the  judges,  in  order  to 
acquit  themselves  to  the  king. 

It  appears  clear,  from  this  historical  sQrvey,  that  the 
doctrine  now  under  review,  originated  in  the  court  of 
Star  Chamber,  and  was  introduced  and  settled  there 
about  the  beginning  of  the  reign  of  James  I.  (Breverton's 
case,  2  Jac.  I.  and  the  case  in  5  Co.  125.  S  Jac.  I.  both 
settled  the  rule.)  It  was  no  doubt  considered  at  the 
time,  as  an  oppressive  innovation  ;  but  opposition  must 
have  been  feeble  to  a  court  whose  action  and  whose  ter- 
rors were  then  at  the  greatest  height ;  and  which  exer- 
cised its  superlative  powers  (as  Hudson  terms  them) 
with  enormous  severity.  The  principle  was,  however, 
received  in  after  times,  with  jealousy  and  scrutiny,  as 
coming  without  the  sanction  of  legitimate  authority ;  and 
it  was  not  to  be  expected  that  a  people,  attached  to  the 
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mw-T08K»  mild  genius  of  die  common  law,  of  which  trial  bj  jaty, 
^,^^^s/0^^  in  criminal  cases,  is  one  of  its  most  distingaishedh  Uess^ 
Tbs  Ptopls  ing9,  would  willingly  receive  the  law  and  limits  of  the 
Crofirtll.  press  from  the  decrees  of  so  odious  and  tyrannical  a 
jurisdiction. 

After  the  abolition  of  the  Star  Chamber,  under  Chariei 
I.  we  hear  very  Uttle  of  the  doctrine  of  libels,  till  we 
have  followed  the  judicial  precedents  down  to  the  era  of 
the  revolution.    During  the  reign  of  the  Stuarts,  the 
press  was  stifled  by  the  imprimaturs  of  government, 
which  were  first  introduced  by  the  acts  of  uniformity, 
and  borrowed  from  the  inquisition.     (1  Bl.  Kep.  114, 
115.   4  Bl.  Comm.  152.  note.)  After  the  S^r  Chamber 
had  ceased,  the  parliament  subjected  all  publications  to 
the  arbitrary  control  of  a  license.    Whoever  has  (be  ca- 
riosity to  examine  the  licensing  act  of  13  and  14  Car.  11. 
c.  33.  will  at  once  perceive  that  there  was  no  longer 
any  need,  either  of  the  jurisdiction  or  doctrines  of  the 
Star  Chamber,  to  control  seditious  and  libellous  publica- 
tions.     The  case  of  the  Seven  Bishops  (4  St.  Tr.)  is  the 
first  instance  in  which  the  new  doctrine  of  libel  was 
brougl^t  into  the  court  of  K.  B.  and  submitted  to  the  test 
of  a  jury :  and  here  we  consult  once  more  the  genuine 
oracles  of  the  common  law ;  and  although  their  responses 
may  not  be  altogether  consistent  or  unequivocal,  we  listen 
to  them  with  delight  and  instruction.     On  this  trial,  the 
attorney-general  contended  that  it  was  not  to  be  made 
a  question,  whether  the  libel  was  true  or  false ;  and  he 
grounded  himself  entirely  upon  the  decisions  in  the  Sttir 
Chamber,  as  he  cited  no  other.    But  the  counsel  for  the 
defendants,  under  the  permission  of  the  court,  went  at 
large  into  argument  and  proof,  to  show  the  dispensing 
power  of  the  crown  illegal,  and  that  the  alk^tioo  is 
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the  petition  was  trae.  And  i^n  the  judges  came  to 
charge  the  jury,  which  thej  did  separately,  two  of  them 
were  of  opinion  that  the  petition  was  a  libel,  and  that 
whether  true  or  false,  was  immaterial.  The  third  judge 
placed  the  question  altogether  upon  the  quo  animo  of  the 
defendants,  but  the  fourth  judge  (Mr.  Justice  Powell) 
told  the  jujpr,  that  to  make  a  libel,  it  must  be  false,  it 
must  be  malicious,  and  it  must  tend  to  sedition ;  and  that 
if  there  was  no  dispensing  power  in  the  king,  which  tie 
believed,  then  it  was  no  libel  to  say  that  the  kmg^s  de- 
claration was  illegal.  The  jury  were  of  his  opinion,  and; 
acquitted  (he  defendants*       * 

The  next  case  that  meets  our  attention,  is  that  of  Ful- 
ler, (5  St.  Tr.  442.  444.     8  St.  Tn  78.)  who  was  tried 
before  Lord  Ch.  J.  Hob,  on  an  information  for  a  libel 
upon  the  government ;  and  when  the  defendant  came  to 
bis  defence,  being  without  counsel,  the  Chief  Justice 
asked  him,  in  these  words  :  ^'  Can  you  make  it  appear 
that  these  books  are  true  ?  If  you  take  it  on  you  to  write 
such  things  as  you  are  charged  with,  it  lies  upon  you  to 
prove  them,  at  your  peril.    These  persons  are  scanda- 
lized,  if  you  produce  no  proof  of  what  you  charge  them 
witbH    If  yo^an  offer  any  matter  to  prove  what  you 
have  written^t  us  hear  it.  ,  If  you  have  any  witnesses, 
produce  them.''    Nothing  can  be  plainer  or  more  8ed- 
sive  than  this  language  of  the  Ch.  J.    To  do  away  the 
force  of  this  case,  it  has  been  urged,  (9  St.  Tr.  303<)  that 
Fuller  was  prosecuted  as  a  cheat  and  impostor.    But  the 
information  says  no  such  thing.    The  charge  is  expressly 
laid  to  consist  in  publishing  two  false,  scandalous,  and 
dejfamatory  libels.    The  judge  calls  them  libels,  and 
charges  the  jury  to  convict  him  of  publishing  the  scan^ 
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WE^JORK,  dalous  books.     It  has  llso  bc«n  said  (M*Nallj  on  Evid. 

y^^^s^,,^^^^     vol.  2.  p.  649.)  that  this  information  was  upon  the  sta- 

The  People     tute  of  Scand.  Mag.  batnostatute  is  mentioned,  nor  does* 

Crosweil.      it  conclude  against  the  form  of  the  statute ;  and  it  must, 

"—"""*"""  therefore,  be  taken  as  a  prosecution  at  common  law. 

After  this  we  meet  only  with  two  dicta,  the  one  of 
Holt  himself,  and  the  other  of  Ch.  J.  Fratt^  ( 1 1  Mod.  99.- 
Str.  498.)  declaring  genefallj,  that  the  truth  was  no  jus- 
tification on  an  indictment  for  a  libel,  until  we  come  to 
Franklin's  case,  in  1731.  (9  St.  Tr.  «69.)  There  the 
defendant's  counsel  (Mr.  Booth  and  Sir  /.  Strange)  of- 
fered  evidence  to  prove  the  libel  true,  but  Lord  Ch.  J. 
Raymond  overruled  the  evidence,  and  observed,  that  it 
was  not  material  whether  the  facts  charged  in  the  libel 
were  true  or  false.     "  Then  I  submit,"  replies    Mr. 
Bootlty  <<  whether  this  will  not  tend  to  the  utter  suppres- 
sion of  the  liberty  of  the  press,  which  has  been  so  bene- 
ficial to  the  nation.     As  the  Star  Chamber  is  now  abo- 
lished, I  dont  know  how  far  that  doctrine  may  be  adhered 
to.     I  should  be  glad  to  have  one  instance  or  authority 
of  this,  where  a  publisher  of  news  is  not  allowed  to  say 
this  piece  of  news  is  true.     Is  there  no  distinction  to  be 
made  between  false  news  and  true  news,^u}  cannA  we 
now  animadvert  or  take  notice  of  public  aflairs  as  well 
asxfohnerly  ?"  The  attorney-general,  although  thus  pres- 
sed  for  his  authorities,  produced  no  case  to  the  point,  but 
the  case  de  lihdlis  famosis,  in  5  Coke ;  and  he  laid  down 
a  doctrine  totally  incompatible  with  any  freedom  of  the 
press,  which  was,  that  a  printer  may  lawfully  print  what 
belongs  to  bis  own  trade,  but  he  is  not  t6  publish  any 
thing  reflecting  on  the  character  and  reputation  and 
administration  of  his  majesty  or  his  ministers. 
It  is  a  little  remarkable,  that  the  prohibition  to  the 
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jury  to  judge  of  the  criminality  of  the  libel,  and  the  pro-    NEW-YORK, 
hibition  to  the  defendant  to  give  the  truth  in  evidence,     s^-v-^ 
received  together  their  first  authofitative  sanction  in  a    The  People 
court  of  common  law,  by  this  nisiprius  decision  of  Lord      Croswell. 
Raymond*     It  seems,  however,  to  have  been  acquiesced  • 
in,  and  to  have  been,  from  that  time,  generally  taken  as 
the  law,  without  further  inquiry  or  examination.    And 
yet,  upon  the  trial  of  John  Home,  (11  St.  Tr.  283.)  before 
Lord  Mansfield^   upon  an  information  for  a  libel,  in 
charging  the  king's  troops  with  murdering  the  Americans, 
at  Lexington,  the  defendant  was  permitted  to  call  wit- 
nesses to  prove  the  truth  of  the  libel ;  and  the  attorney- 
general,  {Thurlow^)  in  his  reply,  observed,  that  the  de- 
fendant was  to  prove  the  charge,  and  that  it  was  the  first 
hoar  that  it  ever  entered  his  imagination,  that  that  spe- 
cies of  proof  could  be  allowed.     Lord  Mansfield^  in 
charging  the  jury,  observed,  that  if  it  was  a  criminal 
arraignment  of  the  king's  troops,  they,  would  find  their 
verdict  one  way ;  but  that  if  they  were  of  opinion  that 
the  contest  was  to  reduce  innocent  subjects  to  slavery, 
and  that  they  were  all  murdered,  why  then  they  might 
form  ia  different  conclusion,  with  regard  to  the  meaning 
and  application  of  the  paper. 

This  case,  and  the  others  I  have  mentioned,  show  that 
the  admission  of  the  truth  in  evidence,  and  that  the  jury 
are  to  judge  of  the  intent,  have  been  considered  as  very 
much  connected  together,  and  have  shared  the  same  fate. 
In  this  case  of  Home,  Lord  Mansfield  placed  the  ques- 
tion undoubtedly  on  its  true  ground,  which  is,  that  if  the 
libel  be  false,  the  jury  arc  to  conclude  one  way,  but  if  ' 
tme,  they  may  then  form  a  different  conclusion  as  tcKthe 
meaning  and  application  of  the  libel. 

In  addition  to  this  case,  there  are  decisive  proofs  &at 
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N£W-YORK|  the  opinions  even  of  the  highest  professional  characters 
^^^..^^^     were  unsettled  and  at  variance,  so  Ute  as  the  year  1 79^, 

The  People  on  this  interesting  and  litigious  question.  It  was  one  of 
Croswell.  the  questions  proposed^  in  that  jcar,  by  the  house  of 
lords  to  the  Judges ;  and  Lord  £my(m,  (Senator,  yol.  5* 
p.  684.)  after  vindicating  the  practice  of  the  courts  as  to 
the  control  of  the  jury,  said,  that  the  only  doubt  in  prac- 
tice was,  whether  the  truth  should  be  taken  as  part  of  the 
defence,  and  that  he  thought  a  clause  to  determine  that 
point  would  be  necessary  to  the  bilL  Lord  Camdm 
(Senator,  vol  3.  p*  646.)  went  iarther,  and  made  a  vi- 
gorous and  eloquent  defence  of  the  freedom  of  the  press* 
^  A  paper,''  he  observed,  ^^  that  tended  to  excite  sedi« 
tioD,  was  libellous ;  but  a  paper  that  reflected  upon  the 
conduct  of  ministry,  that  pointed  out  their  base  and  mu- 
chievous  proceedings,  that  went  to  open  the  eyes  of  the 
world,  ought  not  to  be  considered  as  libellous.  The  jury 
most  judge  of  the  seditious  tend^cy  of  the  libel.  Some 
would  have  every  censure  on  the  measures  of  govern- 
ment a  libeh  If  tbis^ere  the  case,  the  voice  of  truth 
would  cease  to  be  beard  amidst  the  'notes  of  adalatioo* 
It  ought  to  be  left  to  a  jury  to  decide,  whether  what  wat 
called  calnnnny,  was  well  or  ill  founded." 

I  have  thus  shown,  that  the  rule  denyii^  permission 
to  give  the  truth  in  evidence,  was  not  an  original  rule 
of  the  common  law.  The  ancient  statutes  and  prece- 
dents, whicn  are  the  only  memorials  to  which  we  can 
resort,  all  place  4he  crime  on  its  falsity.  The  court  of 
Star  Chamber  originated  the  doctrine,  and  it  Was  cen- 
tered an  tniiovation.  When  it  was  brought  into  a 
court  of  common  law,  it  was  resisted  and  denied ;  the 
court'  dared  not  practice  upon  it,  and  the  |ury  gave  it 
their  negati vei  .  Lord  Ihlt  totally  disregarded  the  rule, 
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in  ttie  case  of  Poller;  and  it  did  not  become  an  express 
^eaision  of  a  court  of  common  law  till  Franklin's  case, 
in  17-^1 ;  and  there  the  counsel  made  a  zealous  struggle 
against  it,  as  new,  dangerous,  and  arbitrary.  In  the 
trial  of  Home,  Lord  Mansfield  laid  the  rule  aside,  and 
the  counsel  for  the  crown  rejoiced  at  an  opportunity  to 
meet  the  defendant  upon  the  merits  of  the  accusation. 
In  1 79^,  it  was  made  a  questionable  point,  in  the  house 
of  lords,  and  one  of  the  highest  law  characters  in  the 
house  seems  to  have  borne  his  testimony  against  it.  I 
feel  myself,  therefore/ at  full  liberty  to  examine  this 
question  upon  principle,  and  to  lay  the  d'octrine  aside, 
if  it  shall  appear  unjust  in  itself,  or  incompatible  with 
public  liberty,  and  the  rights  of  the  press. 

But,  whatever  may  be  our  opinion  on  the  English  law, 
there  is  another  and  a  very  important  view  of  the  sub- 
ject  to  be  taken,  and  that  is  with  respect  to  the  true 
standard  of  the  freedom  of  ihe  American  press.  In 
England,  they  have  never  taken  notice  of  the  press  in 
any  parliamentary  recognition  of  the  principles  of  the 
government,  or  of  the  rights  of  the  subject,  whereas  the 
people  of  this  country  have  always  classed  the  freedom 
of  the  press  among  their  fundamental  rights.  This  1 
can  easily  illustrate  by  a  few  examples. 

The  first  American  congress,  in  1 77  j,  in  one  of  their 
public  addresses,  (Journals,  vol.  1.  p.  57.)  enumerated 
five  invaluable  rights,  without  which  a  people  cannot  be 
free  and  happy,  and  under  the  protecting^and  en- 
couraging influence  of  which  these  colonies  had  hitherto 
8o  amazingly  flourished  and  increased.  One  ,of  these 
rights  was  the  freedom  of  the  press,  and  the  importance 
of  this  right  consisted,  as  they  observed,  '*  besides  the 
advancement  of  trtitht  science,  morality,  and  arts  hi  ge- 
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NEW-TORIC,  neral,  in  its  difTusion  of  liberal  sentiments  on  the  admii^ 
y^^^.,^^,^,^*  istration  of  government,  its  ready  communication, of 
The  People     thoughts  between  subjects,  and  its  consequential  promo- 
Groswell.      tion  of  union  among  them,  whereby  oppressive  officers 
"  are  shamed  or  intimidated  into  more  honourable  and 

just  modes  of  conducting  afiairs/'  The  next  high  au* 
thority  I  shall  mention,  is  the  Convention  of  the  people 
of  this  state,  which  met  in  1 788.  They  declared,  unani- 
mously, (Journals,  p.  44.  51,  53.  73,  74.)  that  the 
freedom  of  the  press  was  a  right  which  could  not  be 
abridged  or  violated.  The  san#g  opinion  is  contained 
in  the  amendment  to  the  constitution  of  the  United 
States,  and  to  which  this  state  was  a  party.  It  is  also 
made  an  article  in  most  of  the  state  constitutions,  that 
the  liberty  of  the  press  was  essential  to  the  security  of 
freedom,  and  ought  to  be  inviolably  preserved  ;  and  in 
two  of  those  constitutions,  (Pennsylvania  and  Ohio,)  this 
freedom  of  the  press  is  specifically  defined,  by  saying, 
that  in  prosecutions  for  any  publications,  respecting  th6 
official  conduct  of  men  in  a  public  capacity,  or  where 
the  matter  is  proper  for  public  information,  the  truth 
may  always  be  given  in  evidence.  I  shall  mention, 
lastly,  the  act  of  congress,  of  the  1 4th  July,  1 798,  which 
prescribed  penalties  for  certain  specified  libels  upon  the 
government  of  the  United  States,  and  allowed  the  truth 
to  be  given  in  evidence,  on  every  prosecution  under  that 
act ;  and  it  is  worthy  of  notice  that  the  part  of  the  act 
allowing«|the  truth  to  be  given  in  evidence,  was  declara- 
tory, and  thereby  conveyed  the  sense  of  congress  that 
such  was  the  already  existing  law. 

These  multiplied  acts  and  declarations  are  the  highest, 
the  most  solemn,  and  commanding  authorities,  that  the 
state  or  the  nation  can  produce.     They  are  generally 
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tbe  acts  of  the  people  tbemlblves,  wh^n  they  came  for-   r(£W.YORK^ 
wanl  in  their  original  character,  to  change  the  constitu-     v^-^s^-^ 
tion  of  the  country, and  to  assert  their  indubitable  rights.     The  People 
And  it  seems  impossible  that  thej  coi^ld  have  spoken      CroswelU. 
with  so  much  explicitness  and  enei^,  if  thejhad  in-  " 

tended  nothing  more  than  that  restricted  and  slavish 
press,  which  may  not  publish  any  thing,  true  or  false, 
that  reflects  on  the  charactei:  and  administration  of 
public  men*  Such  is  the  English  doctrine  of  the  liberty 
of  the  press,  as  asserted  in  Franklin^s  case.  (See  also 
Hawk.  tit.  Libels,  7.)  A  treatise  on  hereditary  right  has 
been  held  a  libel,  although  it  contained  no  reflectiona 
upon  any  part  of  the  subsisting  government.  (Queen  v. 
Bedford,  Str.  189.  Gilbert's  Rep.  K.  B.  297.)  And  if  the 
theory  of  the  prevailing  doctrine  in  England,  (for  even, 
there  it  is  now  scarcely  any  thing,  more  than,  theory,) 
had  been  strictly  put  in  practice  with  us,  where  would 
have  been  all  those  enlightened  and  manly  discussions 
which  prepared  and  qoatured  the  great  events  of  our 
revolution,  or* which,  in  a  more  recent  period,  pointed 
out  the  weakness  and  folly  of  the  confederation,  and 
roused  the  nation  to  throw  it  aside,  and  to  erect  a  better 
government  upon  its  ruins  ?  They  were,  no  doubt,  li- 
bels upon  the  existing  establishments,  because  they 
tended  to  defame  them,  and  to  expose  them  to  the  con- 
tempt and  hatred  of  the  people.  They  were,  however, 
libela  founded  in  truth,  and  dictated  by  worthy  motives. 

I  am  lar  from  intending  that  these  authorities  mean, 
by  the  freedom  of  the  press,  a  press  wholly  beyond  the 
reach  of  the  law,  for  this  would  be  emphatically  Pan- 
dora's box,  the  source  of  every  evil.  And  yet  the  house 
#f  delegates  in  Virginia,  by  their  resolution  of  the  7tfa 

Vol.111.  4« 
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riEW^YOBKi  January,  1 800,  and  which  appears  to  have  been  intended , 
for  the  b  enefit  and  instruction  of  the  union,  came  for- 
The  People     ward  as  the  advocates  of  a  press  totally  unshackled,  and 
Croswell.      declare,  in  so  many  words,  that "  the  baneful  tendency  of 
■  "  the  sedition  act  was  but  little  diminished  by  the  privi- 

lege of  giving  in  evidence  the  truth  of  the  matter  con- 
tained in  political  writings."  They  seem  also  to  con- 
sider it  as  the  exercise  of  a  pernicious  influence,  and  as 
striking  at  the  root  of  fr^e  discussion,  to  pnnish,  even 
for  a  false  and  malicious  writing,  published  with  Intent 
,  to  defame  those  who  administer  ttie  govemAient.  If 
this  doctrine  was  to  prevail,  the  press  wOuld  become  s 
pest,  and  destroy  the  public  morals.  Against  such  m 
commentary  upon  the  freedom  of  the  American  press,  I 
beg  leave  to  enter  my  protest.  The  founders  of  our 
governments  were  too  wise  and  too  just,  ever  to  hav6 
intended,  by  the  freedom  of  the  press,  a  right  to  cir- 
culate fakehood  as  well  as  truth,  or  that  the  press  should 
be  the  lawful  vehicle  of  malicious  defamation,  or  aft 
engine  for  evil  and  designing  men,  to  cheriish,  for  mis- 
chievous purposes,  -sedition,  irreligion,  and  impurity* 
Such  an  abuse  of  the  press  would  be  incompatible  with 
the  existence  and  good  order  of  civil  society.  The  tmo 
rule  of  law  is,  that  the  intent  and  tendency  of  the  pnUi- 
oation  is,  in  every  instance,  to  be  ^  substantial  inquiry 
on  the  trial,  add  that  the  truth  is  admissible  in  evidence, 
to  explain  that  intent,  and  not  in  every  instance,  to  justify 
it.  I  adopt,  in  this  case,  as  perfectly  correct,  the  compre- 
hensive and  accurate  definition  of  one  of  the  counsel  sit 
.  the  bar,*  that  the  liberty  of  the  press  consists  in  the 
right  to  publish,  with  impunity,  truth,  with  good  mo- 

« 

*  General  Hamiltnli. 


^ 
^ 


•■"■I* 
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Itvea,  and  for  jastifiable  ends,  whether  it  respecti  go-   KEW.TOBK» 
yemment,  magistracji  or  individuals*  s^s^'-^^j 

1  conclude,  therefore,  that  a  new  trial  ought  to  be    Tb«  People 
awarded,  for  the  misdirection  of  the  judge,  and  that*  the      Croswell. 
defendant  was  entitled  to  gi?e  in  evidence,  upon  the  *"""*"" 
trial,  the  troth  of  the  libeU 

THOMPSON,  J.  concurred. 

Lewis,  Ch.  J«  This  cause  has  assumed  an-c  air  of 
importance  which  I  should  be  disposed  to  ascribe,  in  a 
.4;reat  measure,  to  the  spirit  of  the  times,  rather  than  to 
its  intrinsic  merits,  did  not  the  characters  of  the  counsel 
who  appear  in  support  of  the  motion  now  under  con* 
aideration,  preclude  the  idea* 

A  printer,  chai^ged  with  a  libellous  and  malicious  pob« 
lication,  has  called  forth,  in  bis  defence,  the  gratuitous 
exertion  of  the  choicest  talents  that  grace  this  bar.  This 
circumstance  would  impose  a  belief,  that  questions  of 
bi^  importance  are  involved,  and,  under  this  impres*  ^ 
fion,  I  have  ^ven  them,  a  careful  examination. 

As  the  trial  of  the  issue  has  been  the  subject  of  much 
newspaper  animadversion  and  miarepresentation,  and  as 
the  decision  on  this  motion  will  probably  share  the  same 
iate,  I  think  it  a  duty  I  owe  myself,  to  state,  that  the 
questions  raised  do  not  come  before  us  on  the  report  of 
the  judge  before  whom  the  cause  was  tried^  which  is 
the  usual  and  ordinaiy  mode  in  criminal  cases,  but  on  a 
statement  of  facts,  as  agreed  on  between  the  parties,  as 

■ 

in  civil  prosecutions.^  Where  tbej  differed,  recurrence 
was  had  to  mj  minutes ;  but  where  they  agreed,  I  was  ' 
not  consulted.  The  consequence  isi^at  my  chaige  has 
not  been  correctly  stated.  I  am  made  to  say,  among 
other  things,  ^*  that,  particularly  in  trials  for  libels,  the 
jury  were  not  judges  of  the  law  and  the  fact ;  and  that 
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5EW-T0BK>  ill  cases  of  libek  ooly,  could  the  court  set  aside  ft  gtenenJ 

1804. 

y^-,^^^^     verdict  of  guilty,  if  the  indictment  set  forth  nothing  in 
the  People    their  judgment  libellous.^'    My  language  was,  that  the 
Crosweli.      rule  of  law  which  confined  jurors  t6  the  consideration  of 
*"^"""-*""  facts  alone,  was  strictly  applicable  to  the  case  of  libels, 
where  the  question  of  libel  or  no  libel  was  an  inference 
of  law  from  the  fact ;  and  that  it  was,  perhaps,  the  only 
case  m  which  courts  had  inTariably  regarded  a  general, 
as  a  special  verdict,  and  where  they  would,  ew  -mero 
motu^  arrest  the  judgment,  if  the  law  was  witi)  ibe  de- 
fendant, (a) 

1  shall  now  consider  the  various  points  Aat  have  been 
submitted.  The  first  is,  "  That  the  trial  ought  to  have 
been  put  off,  in  order  to  give  an  opportunity  t»  the  de- 
fendant to  prove  the  testimony  stated  in  the  affidavit.'* 
The  only  ground  on  which  this  testimony  was  then  ar- 
gued, as  important  to  the  defendant,  was,  that  if  the 
truth  of  the  facts  charged  as  libellious  should  be  made 
to  appear,  it  would  amount  to  a  complete  justification* 
Believing,  as  I  then  did,  and  still  do,  that  the  testimony 
was  inadmissible^  I  denied  the  motion. 

My  subsequent  examination  of  this  point  has  so  con- 
firmed me  in  the  opinion  which  I  then  entertained,  that 
I  now  pronounce,  with  confidence,  that  it  ever  has  been 
invariably,  and  still  is,  the  law  of  England,  that  the  truth 
cannot  be  given  in  evidence,  as  a  justification  in  a 
criminal  prosecution  for  a  libel,  at  common  law.    Nay, 

I  might  almost  venture  to  say,  there  is  not  a  single 

—  f 

dictum  in  the  books  to  the  contrary. 
The  cases  establishing  this  doctrine  are : 
1.  The  case  de^Libellis  Famosis,  in  which  it  is  re- 

(a)  The  Btatement  of  the  case  has  been  altered  from  the  one  read 
at  the  argoment,  so  as  to  ag^ree  with  this  exphoiation. 
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idred.  that  it  is  not  niaterial  whether  the  libel  he  true,   NEW-TOBK, 

'  1604.  " 

'  or  whether  the  party  i^ainst  whom  it  is  madey  be  of    ^^^.^^^^^ 
|ood  or  ill  fame ;  for  tiiat  in  a  settled  state  of  govern*     The  People 
ment,  a  party  grieved  ought  to.complain  for  an  injury  to      Cro&weii. 
the  settled  courae  of  law.  .  " 

To  this  authority  various  objections  have  been  raised. 
I  First,  that  it  was  a  Star  Chamber  decision.     This  is 

troe,  but  it  must  be  remembered,  that  at  this  period, 
that  tribunal  was  incorrupt,  and  its  decisions  as  correct 
and  as  much  respected  as  those  of  any  other  court  with- 
in the  realm.  The  ariUran/  House  of  Tudor  no  longer 
held  the  sceptrt* 

Agidn ;  it  is  objected,  on  the  authority  of  Mr.  Har- 
rington, that  the  resolutions  in  the  case  de  Lihellig  Famosis 
ai^  extrajudicial.  This  is  ako  true.  But  it  must  not 
escape  our  notice,  that  the  very  proof  he  adduces,  in 
aOpport  of  the  assertion,  is  a  decisive  authority  in  favour 
of  the  doctrine  I  contend  for.  His  words  are :  '<  As  the 
libeller  is  stated  to  have  confessed  both  the  toriting  and 
puhltctUum^  the  onfy  question  before  the  court  must  have 
been,  what  fine  or  pumshment  they  should  inflict.'^ 

Mr.  Barrington's  obj^tion,  however,  is  not  pointed 
to  tUs  particular  resolution,  and  if  it  was,  it  would  not 
dkninish  the  auAiority,;  for  many  of  Lord  Coke's  re* 
ports  contain  resolutions  irrelevant  to  the  point  ioune- 
diately  under  consideration,*  which  have,  never&eless, 
been  received  as  high  authority. 

The  next  case  in  order  of  time,  and  which  has  been 
cited  as  authority  by  both  parties,  is  that  of  Lake  v. 
Hatton.  By  the  defendant,  it  is  adduced  to  show  that 
Sir  £dward  Coke  had  changed  his  opinion  on  the  point 
nnder  consideration.    No  such  inference  can  be  drawn 
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ifEW-TOKK,  from  it.    It  would,  perbapfl,  be  a  fufficieDt.  EBiwer  im 
^^^.^^^^^^    say,  that  it  is  hardly  presamabte  diat  aoeh  a  character, 
Tbe  People    after  SO  solemn  an  opinion  as  that  delirered  in  ttie  cas^ 
CrogWell.      <2e  UbtUU  FamosiB,  should,  in  the  short  period  of  eleven 
'  years,  have  ■  suddenly  overturned  that  decision,  withoat ' 

assigning  a  single  reason  for  the  change^  A  desire  to 
detract  from  the  merits  of  that  great  man,  frequently 
appears  in  the  reports  of  Liord  Hobart ;  in  none  more 
strikingly  than  in  this,  in  which  he  chaiges  him,  very 
indelicately,  with  a  gruU  deal  of  violence.  The  maimer 
too  of  introducing  the  remark  attaches  to  it  suspicion* 
The  point  on  which  sir  Edward  difiers  from  the  court,  is, 
as  to  the  propriety  of  retaining  the  suit ;  the  Countess  of 
Exeter,  the  party  injured  by  ttie  libel,  not  being  a  party 
to  the  complaint  Hobart,  alluding  to  this  point,  at  tfie 
close  of  the  report  observes,  '^  and  where  Sir  Edward 
Coke  had  eaid^^^  &c«  clearly  showing  the  observation,  if 
made  at  all,  to  have  been  a  mere  incidental  one,  that 
point  not  having  been  under  consideration.  But  ad* 
toitting  Sir  Edward  Coke  did  make  tbe  observati<m,  it 
was  a  correct  one,  as  applied  to  that  particular  case* 
On  looking  into  the  powers  exercised  by  the  Star  Cham^ 
her  J  it  wOl  appear,  that  after  the  new  modelling  of  that 
court,  by  the  3d  of  Hen.  V II.  it  became  a  court  for  de» 
termtping  questions  of  civil  right  founded  on  ^oW,  ai 
well  as  criminal  prosecutions.  Civil  suits,  particularly 
in  cases  of  libel,  were  frequently  carried  on  there ;  and 
the  court  claimed  cognizance  of  them,  by  virtue  of  the 
general  terms  of  the  statute,  unlawful  writings^  Criml* 
nal  proceedings  were  instituted,  pursuant  to  the  statute, 
by  information,  civil  suits  by  bill  to  the  chancellor.  The 
case  of  Lake  v.  Hatton  was  of  the  latter  description ;  it 
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wki  commenced  bj  bill,  and  carried  on  between  private   NlilW-TOBK, 
individuals*    Sir  Edward  Coke  was  then  correct  in  say-     ^^k^^-1^ 
ing,  that  <^  the  Countess  of  Exeter  ought  to  have  been  a    The  People 
party  to  the  suit,  for  had  she  a  purpose  to  poison,  Hatton      Crotwell. 
might  then  have  justified  the  libel  ;'•  and  if  he  was  over-  ^ 

hiled  by  the  rest  of  the  court,  it  is  a  stronger  case  than 
any  in  the  books  against  the  doctrine  of  truth  being  a 
justification. 

In  Want's  Case,  (Moore,  637.)  in  the  reign  of  Car.  II. 
tbe  question  came  fiiirly  up,  and  the  whole  court  were 
of  opinion  that  the  libel  was  punishable,  tiioiigh  the  mat- 
ter was  true.    This  yds  also  a  Star  Chamber  case. 

I  come  now  to  die  consideration  of  cases,  to  which 
that  objection  does  not  lie.  In  The  King  v.  Saunders, 
in  B.  R.  in  the  same  reign,  the  information  was  for 
writing  a  scandalous  libel  to  Hugh  Rich,  who  was  in* 
debted  to  him,  and  had  kept  him  oOt  of  his  money  for 
Aree  years,  by  obtaining  a  protection.  The  libellous 
letter  charged  him  with  dishonesty,  want  of  humanity^ 
and  cheating^  in  thus  nsing  him.  The  defendant  was 
found  guilty,  and  it  Was  moved  in  arrest  of  judgment, 
flmt  th6  substance  of  the  letter  being  true,  was  not 
scandalous.  But  the  Court  said,  the  letter  is  provoca-' 
tive,  and  tends  to  the  incensing  Mn  Rich  to  a  breach  df 
the  peace.  He  was  fined  40  marks ;  the  four  justices, 
Keelyng,  Twisden,  Rainsford  and  Moreton  concurring. 

In  Franklin's  Case,  tried  before  Lord  Ch.  J.  Raymond, 
in  1731,  on  an  information  for  a  libel,  in  publishing  a 
letter  from  the  Hague,  stating  a  report,  that  the  admi- 
nistration contemplated  a  treaty  with  the  Emperor,  in 
violation  of  the  treaty  of  Seville  ;  Mr.  Bootle  aiu!  Mr. 
Strange,  of  counsel  for  the  prisoner,  ofiered  to  show  the 
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NEW-TORKi  letter  a  eeQuine  one,  an4  the  truth  of  the  (acts  it  con- 

1804.' 

^^,^^,^    taiDed.    The  testimony  was  refused,  the  Lord  Chief 
Xbe  People    Justice  observing,  ^^  that  it  is  not  material,  whether  the 
CroJwaiL     fs^cts  chained  in  a  libel  be  true  or  felse,  if  the  prosecu-^ 
.  tion  is  by  indictment  or  information. 

The  last  English  case  I  shall  cite,  though  there  are 
many  others  to  the  same  effect,  is  a  very  modern  one.  It 
is  that  of  The  King  v.  Buries,  (7  Term  Rep.  4.)  in  which 
Lord  Kenyon  declares,  that  dU  tetm  false  is  not  neces- 
sary in  an  information,  because  the  failsehood  is  not  ne« 
cessary  to  be  proved.  This  decision  being'sobsequent 
to  the  British  statute  of  1793,  shows  that  the  law,  in 
this  particular,  is  not  there  considered  as  aflEected  by 
that  statute. 

On  the  trial  of  John  Peter  Z6i^er,in  this  stale,  under 
its  colonial  government,  the  same  rule  of  law  was  laid 
down  by  Chief  Justice  Delancey.  To  this  decuion  is 
objected  the  high  state  of  party  at  the  time.  This  is  an 
objection  which  would  apply  with  more  force  to  the  case 
of  the  Seven  Bishops,  and  yet  an  expression  of  a  single 
judge,  in  that  case,  has  been  relied  on  as  authority  by 
the  defendant's  counsel.  Chief  Justice  Delancey,  1 
have  ever  understood,  was  esteemed  an  able  lawyer,  and 
as  his  opinion  was  sanctioned  by  those  of  many  able  men 
wlio  went  before  him,  I  am  disposed  to  pay  it  as  much 
respect  as  if  it  had  been  delivered  in  Westminster  Hall. 

The  ^ses  relied  on  by  the  defendant's  counsel  come 
now  to  be  considered.  The  first,  and  one  of  the  earliest 
in  the  books,  is  that  of  John  De  Northampton,  in  which 
the  court,  in  rendering  judgment,  made  use  of  these 
words,  qu(z  litera  continet  nullam  vtriiatem.  Hence  it  is 
inferred,  that  the  falsity  of  the  libellous  matter  must  have 
appeared  in  evidence.    By  recurring  to  the  case^  it  will 
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appear  that  the  truth  or  falsity  of  the  libel,  from  the   N£](v.tobk, 
very  nature  of  it,  could  not  have  come  in  question.  The     s.^^^^r'^^ 
defendant,  an  attorney  of  the  king's  bench,  wrote  a  let-    The  People 
ter  to  a  member  of  the  council,  stating  that  neither  the      Croswell. 
chief  justice,  nor  his  fellows,  the  king's  justices,  any  — — ^— — 
great  thing  would  doy  by  commandment  of  the  king. 
Mow,  whether  they  would  or  not,  was  a  fact  susceptible  ^ 

of  proof,  by  subsequent  events  ^lone.  The  expression, 
therefore,  in  the  judgment  rendered,  must  be  considered 
as  a  declaration  of  the  judges,  introduced  to  prevent  that 
indignation  of  the  king  towards  them,  which  they  say  the 
libel  was  calculated  to  produce. 

Old  Noll's  Case,  and  the  anonymous  case  from  1  Lev. 
287.  were  both  on  the  statue  of  Scandalum  Magnatunij 
and,  therefore,  inapplicable  to  th^  present  question. 

Curl's  Case  was  cited,  but  with  what  view  I  cannot  ^ 

comprehend ;  for  I  can  find  no  point  in  it,  but  whether 
publishing  an  obscene  book  was  punishable  in  a  tempo- 
ral court. 

Much  reliance  has  been  placed  on  the  dictum  of 
Powel,  in  the  case  of  the  Seven  Bishops.  He  is  made 
to  say,  ^^  to  make  it  a  libel  it  must  be  false,'^  &c.  If  he 
did  say  so,  he  certainly  was  guilty  of  an  inaccuracy  of 
expression,  because  he  clearly  had  no  allusion  to  a  fact 
to  be  given  in  evidence  to  a  jury,  but  to  a  question  of 
law.  The  Bishops  were  charged  with  presenting  a  Ii- 
*bellous  petition  to  his  majesty,  (which  was  couched  in 
terms  of  the  profoundest  reverence  and  respect,)  assign* 
ing  their  reasons  why  they  could  not  comply  with  his 
majesty's  command,  to  cause  bis  declaration  of  tolera- 
tion  to  be  read  in  the  churches  of  their  dioceses.  The 
reason  assigned  is,  they  apprehend  the  declaration  to  be 
illegal,  because  it  is  founded  on  a  dispensing  power. 

Vol.  III.  47 
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NEW.YORK,  Powel  insists,  that  to  render  this  libellous,  the  king  must 

1804  *  *# 

y^^s^^r^^^  l^ave  such  dispensing  pbwer,  which  is  a  question  of  law. 
the  People  He  denies  that  he  has  such  dispensing  power,  and,  there- 
Croswell.  fore,  concludes  that  the  petition  is  not  libellous. 
""■"""""""  Fuller's  Case,  also,  has  been  much  relied  on.  This, 
however,  was  not  a  prosecution  for  a  libel  simply  ;  but 
as  a  cheat  and  impostor^  in  attempting  by  a  libellous  and 
false  publication,  to  obtain  money  fraudulently  and  de* 
ceitfully  from  King  William.  He  charged,  in  two  publi- 
cations, entitled, "  Original  Letters  of  the  late  King^s  and 
other^,^^  ire  certain  ministers  of  the  king  with  carrying 
on  a  criminal  correspondence  with  the  deposed  monarch, 
James  II.  when  in  France,  and  distributing  French 
money  in  England ;  setting  forth,  in  such  publications, 
two  atHdavits,  one  of  Thomas  Jones,  the  other  of  Thomas^ 
Widdrington,  tending  to  substantiate  the  facts.  On  the 
trial.  Holt,  Chief  Justice,  observes  to  him,  **  You  charge 
many  persons  with  corresponding  with  France,  and  can- 
not prove  it."  Then  speaking  of  Jones  and  others,  who 
were^implicated,  he  observes,  "  these  persons  are  scan- 
dalized ;  for  you  produce  no  proof  of  what  you  chai^ge 
them  with  ;  and  you  say,  I  had  the  original  of  this  from 
Mr.  Jones,  &c.  where  are  they  ?''  These  questions  were 
undoubtedly  proper,  considering  that  the  fraud,  and  not 
the  libel,  was  the  gist  of  the  prosecution.  It  is  stated  ex- 
pressly, as  a  prosecution  against  him  as  a  cheat  and  inipos- 
tor ;  and  as  an  evidence  that  it  was  really  so  intended, 
the  information,  if  examined,  will  be  found  to  contain 
not  a  single  innuendo* 

Tuckin's  Case  appears  to  have  been  forcibly  pressed 
into  the  service.  Indeed,  after  reading  it  carefully 
through,  it  was  with  difficulty  I  could  discover  any  tiling 
in  it  that  even  glanced  at  the  question.     Mr.  Montagu, 
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in  addressing  the  jury,  on  behalf  of  the  defendant,  makes    new-yoRK, 
some  observation  on  that  part  of  the  libel,  which  con-     y^^-^^J-^ 
sists  in  a  charge  of  mismanagement  of  the  n^vy.     Upon    The  People 
which  Sei^eant  Darnel  asks,  "  Will  you  say  they  are     Cro«weii. 
true  ?"     Really,  I  know  not  what  is  to  be  inferred  from  ^   . . . 
this  question.  One  counsel  asking  another  if  he  means  to 
assert  a  thing  to  be  true,  is  but  a  weak  authority  to  show 
that  truth  will  justify  a  libel. 

Great  stress  ha*  been  laid  on  the  case  of  The  King  v. 
Home,  in  which  Lord  Mansfield  is  said  to  have  departed 
from  the  rule,  and  permitted  the  truth  to  be  given  in  evi- 
dence.  This  is  not  the  fact.  The  circumstance  relied  on 
is^  his  admitting  the  testimony  of  Mr.  Gould,  a  subaltefn 
ofEcer  employed  with  the  British  troops  at  Lexington  and 
Concord,  respecting  the  transactions  that  took  place  in 
the  course  of  that  expedition.  Butit  was  admitted,  netth^er 
for  the  purpose  of  justifying  the  defendant,  nor  to  show 
the  intent  of  the  libellous  publication.  It  was  simply  to 
ascertain  whether  the  facts  w;ould  support  the  charge  in 
the  information.  The  charge  was  for  a  libel  concerning 
his  viaj€sty?s,  governm^fj  and  the   emgloyment  of  f^is 

•  irocpSf]}j  asserting  that  those  troops  had,  at  the  places 
above  mefitioned,  inhumarfly  murdered  the  Americans^ 
for  preferring  death  tp  slavery*     The  defendant  alleged 
that  soldiers  were  as  .capable  of  committing  murder  as 

.  citi2€[QSs  and  that  tt^efapts  he  alluded  to  in  the  supposed 
libeUeus  publication,  might  have  taken  place  in  an  affray. 
Had  this' been  really  the  case,  it  is  evident  a  circumstance 
of  this  kind  would  not  have  supported  an  .information  for 
a  libel  concerning, hi^  majesty^  government,  and  the  em^ 
ploymmi  of  his  troops^  That  this  was  the,  ground  on  which 
Mr.  Gpuld^s. testimony  was  admitted,  appears  from  Lord 
Mansfield's .  oyn   decUrat^on,  ^^ben  JVIr.  Home  was 
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N£W-TORK,  brought  up  for  judgment.  He  moved,  in  arrest  of  jodg*- 
*  ^^^,.sJ^^  ment,  that  the  information  did  not  state  that  the  troops 
The  People  were  employed  in  quelling  an  insurrection  or  rebellion. 
Croswell.  Upon  this  his  lordship  observes,  "  If  the  defendant  has 
■'  ■■  a  legal  advatitage  from  a  literal  flaw,  God  forbid  that  he 
should  not  have  the  benefit  of  it."  It  is  most  certain, 
that  at  the  trial,  the  information  was  considered  to  be, 
words  spoke  of  and  concerning  the  king's  government, 
and  his  employment  of  his  troops  ;  ttiat  is,  the  employ- 
ment of  the  troops  by  government.  Upon  that  ground, 
the  defendant  called  a  witness,  Mr.  Gould.  The  attor- 
ney-general  rose  to  object  to  him  ;  but  it  was  very  clear 
that  he  was  a  proper  witness  ;  and  he  acquiesced  imme- 
diately, because  it  was  extremely  material  to  show  what 
the  subject  matter  was  to  which  the  libel  related.  If  it  was 
the  employment  of  the  troops  under  proper  authority, 
that  came  within  the  charge  in  the  information.  Had  it 
been  a  lawless  affray,  it  would  not.  Though  the  saying 
so  might  have  been  a  libel  on  the  individuals,  yet  it  would 
not  have  been  this  libel.  It  would  not  have  been  this 
libel  of  the  king's  troops,  employed  by  him. 

The  opinion  of  the  twelve  judges  of  England,  delivered 
to  the  house  of  lords  in  the  year  1792,  wiien  the  act  for 
the  amendment  of  the  law,  in  cases  of  libel,  was  under 
consideration,  is  also  conclusive  on  the  point.  / 

I  believe  I  have  noticed  alt  the  leading  authorities  on 
this  subject.  The  result  to  my  mind  is,  that  thef^vince 
a  uniform  course  of  decision,  establishing  the  law  as  laid 
down  at  the  trial. 

*  W  hether  the  rule  is  correct  in  principle,  has  also  been 
made  a  question.  The  popular  sentiment,  I  know,  is  de* 
cidediy  opposed  to  it ;  and  I  am  free  to  confess,  that 
before  I  bad  fully  coo^ideitd  the  subject,  the  inclination 
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of  my  own  mind  was  strong  that  way.  But  on  reflectioh,    NEW-YORK, 
I  have  discarded  the  opinion,  satisfied  that  truth  may  be     s^^^^^,,^ 
as  dangerous  to  society  as  falsehood,  when  exhibited  ip    The  People 
a  way  calculated  to  disturb  the  public  tranquillity,  or  to      CroswelL 
ex(5ite  to  a  breach  of  the  peace.  " 

Aware  of  the  consequences  of  a  contrary  doctrine,  a 
distinction  has  been  attempted  between  giving  the  truth 
in  evidence,  as  a  justification,  and  as  forming  an  ingre- 
dient in  ascertaining  the  intent.  This  is  a  distinction,  for 
tbe  discovery  of  which  we  are  indebted  to  the  ingenuity 
of  our  own  times ;  there  is  certainly  nothing  to  be  met 
with  in  the  books  to  rob  us  of  the  honour  of  it.  It  has, 
faoWever,  an  indisputable  title  to  respect,  and  will  doubt- 
less be  regardet],  nbcuwcr  a  case  shall  arise,  in  which 
ibe  intent  shall  be  a  fit  subject  of  inquiry  for  a  jury, 
and  the  truth  shall  be  capable  of  opening  an  avenue  to 
the  heart,  through  which  it  may  be  discovered.  Under 
Btich  cihiumstaDces,  I  should  not  hesitate  to  admit  it  i 
but  a^  I  do  not  <:onsider  the  present  case  entitled  to  the 
benefit  of  it^  itcannot  influence  my  opinion,  as  to  wiiat 
ought  to  be  the  issue  of  the  present  applicatioii. 

This  l^ds  ttiei  to  ihe  consideration  of  the  questtoataext 
in  imp6rta(nce,  ^hich  is,  vdiether  the  intention  of  tbe  de- 
fendant, in  publishing  the- l£bel  with  which  he  is  charged, 
ought  to  have  been  submitted  to  the  inquiry  of  the  jury^ 
as  a  fact  on  which  bis  guilt  orinnoeence  depended.  The 
ibtent  is  certaiply  an  ingredient  in  the  constitution  of 
evety  bfience.  But  it  is  as  certainly,  in  many  cas^, 
though  hot  in  all,  an  tikference  of  Ikw  deduced  from  facts. 
Where  an  act,  in  itself  criminal,  is  performed  wilbout 
Idwful  excuse,  there  the  crimiiml  intent,  is  an  inference  of 
law.^  Bat  where  an  act,  in  itself  indifferent  or.innoceot, 
is  performeid,  there,  to  constatttte  it  a  ciime,  a.oxjmtnal 
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JNEW-TOBK,    intent  is  an  essential  ingredient,  and  a  primer  subject  for 
s,^,^^^.^^     the  inquiry  of  a  jury.     This  distinction  is  not  peculiar  to 
The  People    the  case  of  libel*  In  a  private  prosecution  for  slandering 
Crosvrell.     ,a.  man  in  his  profession,  trade,  or  calling,  the  malicious 
■-   intent  is  of  the  essence  of  tlie  action ;  and  yet,  courts  in- 
variably inform  a  jury,  that  if  they  find  th^  fact,  the  law 
infers  the  malicious  intent,  and  that  the  plaifitilf  is  enti- 
tled to  their  verdict*    So,  too,  in  some  cases  of  murder : 
as  where  a  workman,  in  a  populous  city,  where  persons 
are  continually  passing)  carelesaly  throws  apiece  of  tim- 
ber from  a  scaffold  and  kills  a  passenger,  the  malicions 
intent  is  an  inference  of  law  from  tbo  fact. 

An  objection,  not  without  force  I  admitr^^  bore  to  be 
encountered*  In  tfa^  cuee  above  aUvtlG^  t^  as  well  a^  in 
some  others,  judges  uniformly  state  the  law  to  the  juiy, 
and  leave  them  to  decide  op  the  law  and  fact  coUectivelj. 
How  thi^  has  obtained  I  can  only  conjecture*  I  am  in- 
clined to  ascribe  it  to  tbe  bumanify  of  judges,  inducing 
them  to  afford  (in  cases  where  ^e  prevailfiog  mannm  of 
the  timaa,  or  other  circumstancesi  ibrmia  r^s^nabl^, 
though  jiot  a.  legal  exQuae)  a  chance  of  i^cquitta}  -io  a 
paxty- accused,  which  an  adherence  to  strict  rutea  of  law 
would  deny  him*  These  cases  only  ibrm.M^eptioBS ; 
ihey  do  not  impugn  the  rule,  that  to  qaestions  of  law 
the  court,  to  questions  of  fact  the  jurj,  huut  reqpond* 

It  has  been  attempted  to  nairow  this  rale,  by  restrict- 
ing the  exclusive  right  of  judges  on  a)l  geaeral  issues,  to 
the  ca^e  of  special  verdicts*  It  is  tnie,  in  BoshePs  Case, 
decided  in  2S  Car.  IL  Vaughan  declares  soch^tf  be  Ibe 
law.  But  I  do  not  find  that  judged,  sincd  his  day,  have 
followed  his  opinion*'  On  tbexontraiy,  I  tbi&k  it  bks 
been  uniformly  rented  ever  sinoe  the  peiieQof.tbe 
revelation  in  1666*  Centaiiily,  hts  reasoniig  intimt^ase 
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WoaM  hot  be  received  as  law  at  this  day.    He  adiiiits  the    NEW-YORK, 

'    1904. 

right  df  the  judge,  when  the  jur^  find,  anexpectedly,  for  v^^.^-^ 
the  plaintiff  or .  defendant,  to  ask  them  how  they  find  The  People 
such  a  fact  in  particular ;  and  upon  their  answer,  to  say,      CrotweU. 

then  it  is  for  the  defendant,  though  they  found  for  the  ■^— ^ 

plaintiff,  and  i  cantrario^  ahd  thereupon  they  rectify  their 
verdict. 

He  also  assigns,  as  a  reason,  why  a  jury  is  hot  finable 
for  a  false  verdict,  that  the  judge  cannot  know  their  evi- 
dence, for  their  verdict  may  be  the  result  of  their  own 
knowledge  of  the  fact,  or  such  knowledge  derived  from 
each  other.  'Surely,  at  this  day,  such  doctrine  is  inad- 
Inissible,  and  destroys  the  authority  of  this  case. 

Judge  Blackstone  has  been  cited,  as  an  authority  to  the 
same  point ;  but,  in  my  opinion,  he  emphatically  estab* 
fishes  the  reverse.  "  The  verdict,"  says  he,  "  may  be 
general  orspecial;  setting  forth  all  the  circumstances,  and 
praying  the  judgment  of  the  court.  This  is  where  the 
jury  doubt  the  matter  of  law,  and,  therefore,  choose  to 
leaf  e  it  to  the  determination  o(  the  court ;  though  they 
have  an  unquestionable  right  of  determining  upon  all  the 
circumstances^  and  finding  a  general  verdict,  if  they 
think  proper  so  to  hazard  a  breach  of  their  oaths  :'  and? 
if  their  verdict  be  notoriously  wrong,  they  may  be  pun- 
ished, and  the  verdict  set  aside  by  attaintj  at  the  suit 
of  the  king ;  but  not  at  the  suit  of  the  prisoner."  What ! 
Men  to  be  punished  for  a  breach  of  their  oaths,  in  exer-  • 
cising  a  right  ?  This  would  be  preposterous.  The  right 
here  spoken  of  is  nothing  more  than  the  right  of  insist- 
ing upon  their  verdict  being  received  and  recorded, 
though  it  be  general,  where  it  ought  not  to  be  so.  But 
is  this  a  species  of  right,  which  shall  impose  it  upon  a 
judge,  to  inform  them  that  they  may  exercise  it,  though 
they  violate  their  oaths  ?  Surely  not. 
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NEW-YORK,       It  cannot  be  denied,  however,  that  there  has  exi&ted 

^^„.^^^^     a  difference  of  sentiment  among  great  law  characters  oa 

The  People     this  subject.     The  argument  of  Mr.  Erskine,  on  a  mo- 

Crosweii.      tion  for  a  new  trial,  in  the  case  of  the  Dean  of  St.  Asaph, 

■"""  in  favour  of  the  right  of  a  jury  to  judge  of  the  intent  in 

all  C9seS|  is  ii^enious  and  able.  The  opinions  of  Lords 
Camden  and  Loughborough,  in  the  house  of  lords,  when 
the  libel  bill  was  under  consideration,  are  entitled  to 
respect.  But  sitting  as  a  court  of  justice,  we  are  not  to 
receive  the  law  either  from  the  arguments  of  counsel,  or 
the  opinions  of  individuals  given  in  a  legislative  capa- 
city ;  particularly,  if  opposed  to  solemn  judicial  deci- 
sions. For  the  one  will  always  urge  what  is  most  ia- 
vourable  to  his  client;  the  others  will  frequently  ad- 
vance as  legislators  what  they  would  not  support  as 
judges.  Of  this,  instances  are  not  wanting,  even  under 
our  own  government.  Judicial  decisions  on  the  point 
are,  in  my  opinion,  the  other  way. 

In  Fuller's  case,  (5  St.  Tr.  445  an.  1702,)  Lord  Holt, 
in  a  very  concise  address  to  the  jury,  observes,  ''  You 
hear  the  witness  say,  he  (meaning  Fuller,)  brought  these 
two  scandalous  books  to  the  press,  and  that  hi  corrected 
them  ;  and  he  owns  that  be  was  the  publisher  of  them  ; 
and  if  you  believe  he  did  so,  you  are  tofindhimguilty.^' 
Not  one  syllable  is  said  to  them  about  inquiring  into  any 
criminal  intent. 

In  the  case  of  Tuchiu,  two  years  after,  (1704,)  thia 
same  learned  judge  is  said  to  have  spoken  a  different  Ian* 
guage.  I  do  not  so  understand  him.  The  defendant's 
counsel  had  insisted  that  nothing  was  a  libel  but  what 
reflected  upon  some  particular  person.  To  remove  any 
improper  impression,  which  such  an  assertion  might 
make  on  the  jury,  his  lordship  observes,  that  a  libel  oa 
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file  governtneot  is  criminal.     That  no  government  could  MEW-TORK, 
•absist,  if  persons  wefre  not  called  to  account,  for  pos-     ^.^p,,^— ^, 
sessing  tbe  people  with  an  ill  opinion  of  the  government ;     The  Peopte 
and  be  submits  it  to  tbe  consideration  of  the  jury,  whether      CiosweH. 
th^  words  he  had  read  to/them  did  not  tend  to  beget  an  ^ 

ill  opinion  of  the  administration  of  the  government. 
Here,  also,  nothing  is  said  of  intention.  He  submits  to 
the  coBsideration  of  the  jurj,  the  unavoidable  tendency 
of  such  libellous  publications,  merely  to  rebut  the  ar- 
gument of  counsel,'  but  says  nothing  about  intention  ; 
00  the  contrary,  he  concludes,  by  telling  them  *'  if  you 
are  satisfied  that  he  is  guilty  of  composing  and  publishing 
these  papers,  you  are  to  find  him  guilty/' 

We  find  Lord  Raymond,  in  Franklin's  Case,  (9  St.  Tr* 
3$5.)  laying  down  the  same  rule  of  law.  ^'  There  ara 
three  things,"  said  his  lordship,  *<  to  be  considered,  where- 
of two  by  you  the  jury,  and  one  by  the  court.  The  first 
is,  whether  the  defendant  ii  guilty  of  the  publicatiojfor 
DOt.  The.second,  wheUier  the  expressions  in  the  letter 
refer  to  his  present  majesty,  and  his  principal  oflSceni 
and  ministers  of  state,  amd  are  applicable  to  them  or  not 
These  are  tbe  two  matters  of  fact  that  come  under  your 
consideration  ;  and  of  which  you  are  the  proper  judge)s« 
The  third  does  not  belong  to  the  office  of  the  jury,  but 
to  the  o%:e  of  the  court.  This  is  a  question  of  law,"  &c. 

In  The  King;  v.  Owen,  Lord  Chief  Justice  Lee  di* 
rected  the  jury,  that  if  they  thought  the  fistct  of  publico* 
tian  fully  proved,  they  ought  to  find  the  defendant 
guilty.  (10  St.  Tr.  App.  194.  anno  17i2.) 

The  same  rule  has  been  uniformly  and  invariably 
adopted,  and  observed  by  all  the  judges  of  the  king's 
bench,  until  the  statute  of  1793,  which  authorizes  the 
jury  to  decide  on  Ate  whole  matter  in  issue.    That\ 

Vol.  m.  \4« 
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NfiW-TORK,  statute,  it  ought  not  to  be  fomotten,  was  passed  at  tlHi 
^^..^^1^  commencement  of  an  anpopiilar  war  with  France,  and 
The  People  was  priocipallj  advocated  by  a  party  hostile  to  the  then 
Ciosweil.      administration* 

•-"  ^  In  the  case  of  The  King  ▼.  Wilkes,  for  pablishing  the 

North  BrUon,  No«  45*  the  jniy  found  a  verdict  of  gtnlh/ 
of  printing  and  pubiishing  the  North  Briton^  No.  45* 
which  was  recorded  generally,  guUty,  And  although  the 
national  ferment,  at  that  day,  was  immoderately  high,  and 
Mr.  Wilkes  regarded  as  a  patriot  of  the  highest  order, 
no  exception  was  ever  taken.  (4  Burr.  2527.  from  1764 
to  1774>.) 

In  the  case  of  The  King  v.  Woodiktl,  (5  Burr.  9661.) 
for  printing  and  pablishing  Junius,  the  jury  found  the 
defendant  guiRy  of  printing  and  publiAing  only*^  On  a 
supposition,  that  this  word  only  was  introduced  by  the 
jviry^  to  negative  some  part  of  ttie  information,  a  new 
trill  was  applied  for.  On  which  occasion,  the  court  ob- 
serves, that  the  verdict  found  the  whole  chaige  in  the  tn« 
formation,  and  that  if  the  jury  meant  to  say  ^'  they  did 
not  find  it  a  libel,^'  or  ''  did  not  find  the  epithets,''  or 
t^  did  not  find  any  express  malicious  intent,''  it  would  not 
afiect  the  verdict ;  because  none  of  these  things  were  tobe 
proved,  or  found  either  way.  ^^  That  guilty  of  printii^ 
and  publishing,  where  there  is  no  other  cfaai^^s  guUty  : 
,  for  nothing  more  is  to  be  found  by  the  jury."  And 
Lord  Mansfield  observes,  that  such  direction,  though 
often  given  with  an  express  request  from  him,  ^*  that  if 
there  was  the  least  doubt,  the  court  might  be  moved  upon 
it,^'  was  never  complained  of  in  court. 

In  the  case  of  The  Dean  of  St.  Asaph,  (1784,)  which 
was,  like  the  present,  a  trial  at  nisi  prius^  the  same  rule 
was  laid  down  by  Judge  Buller  on  the  trial,  &nd  after- 
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wards,  on  a  motion  to  set  aside  the  ve^rdict,  for  misdirec-   nkw-toks, 
tioD,  affirmed  by  the  whole  bench  of  judges,  after  having 
bad  the  full  benefit  of  the  brilliant  and  learned  observa-    The  People 
tions  of  Mr.  Erskijie,  on  which  so  much  reliance  has     creewell. 
been  placed.  >    " 

Lord  Kenyon,  who  was  never  very  partial  to  Lord 
Mansfield  or  Mr*  Justice  Biiller,  and  who  was  esteemed 
a  sound  lawyer,  has  uniformly  coincided  with  this  opi- 
nion, and  has  regularly  chained  juries  in  correspondence 
with  it«  In  Stockdale's  Case,  (1789,)  where  he  heard 
an  argument  from  Mr.  £rskine,  similar  to  that  which  he 
delivered  in  the  case  of  The  Dean  of  St.  Asaph,  he  in* 
•tructs  the  jury,  that  there  are  two  points  for  them  to  at- 
tend to,  namely,  whether  the  defendant  did  p^bli8h  the 
libel ',  and  whether  the  sense  which  the  attorney-general, 
by  his  inmuefidoes  in  the  information,  had  affixed  to  the 
different  passages,  was  fairly  affixed  to  them. 

The  same  direction  was  given  by  him  at  the  trial  of 
Withers,  (3  Term  Rep.  438.)  on  an  indictment  for  writing 
jQind  publishing  a  libel  on  Mrs.  Fitzherbert,  and  no  ex- 
ception was  taken.  «^ 

The  last  authority  I  shall  refer  to  is  derived  from  the 
bluest  possible  source.  It  is  the  answers  of  the  twelve 
judges  of  England,  to  the  questions  propounded  to  then^ 
by  the  house  of  lords,  when  the  libel  bill  waa  under  their 
conrideration.    The  first  question  is :  • 

^*  Whether  on  the  trial  of  an  information  or  indictment 
for  a  libel,  is  the  criminality  or  innocence  of  the  paper 
set  forth  in  such  information  or  indictment,  as  the  libel, 
matter  of  fact,  or  matter  of  law,  where  no  evidence  is 
l^ven  for  the  defendant  ?^' 

Answer.    ^^  Matter  of  law." 

3.  «« Is  the  tniib  or  falsehood  of  U)e  written  paper 
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firEW-TORK,  material  to  be  iei1k  to  the  jary,  upon  the  trial  of  an  ipdict* 
^.^^p^^p^^     ment  or  iDfonnatioa  for  a  libel ;  and  does  it  make  any 
The  People    difierence,  in  this  respect,  whether  the  epithet  (false)  be 
CrofwelL      or  be  not  us^  in  the  indictment  or  information  ?'' 
"""""— *"^      Answer.    "  Not  material/' 

3«  ^^  Is  a  witness,  produced  before  a  jury  in  a  trial,  as 
above,  by  the  plaintifi^  for  the  purpose  of  proving  a  cri- 
minal intention  of  the  writer,  or  by  the  defendant  to  re- 
but the  imputation,  admissible  to  be  heard,  as  a  compe- 
tent witness  in  such  trial  before  thejury  ?'' 

Answer.  ^^  A  criminal  intention  if  no  part  of  the  al- 
legation, at  common  law,  as  no  man  shall  be  allowed  to 
scatter  arrows,  firebrands  and  death,  and  then  say,  ^  am 
I  not  in  sport  ?'  " 

Under  this  view  of  the  subject,  I  am  satisfied  the  law 
is  as  I  stated  it  on  the  trial ;  and  that  when  it  shall  be 
determined  to  be  otherwise,  it  will  no  longer  be,  what 
all  law  ever  should  be,  a  uniform  rule  of  conduct. 

It  has  been  urged,  that  to  deny  a  jury  the  right  of  de- 
eiding  on  the  law  and  the  fact,  in  all  cases  of  criminal 
prosecution,  is  contrary  to  the  spirit  and  {^nius  of  our 
government.  But  how,  has  not  been  attempted  to-be 
shown.  In  England,  where  the  judges  are  appointed  by 
the  crown,  and  juries  form  a  substantial  barrier' between 
the  prerogatives  of  that  crown  and  the  liberties  of  the 
people,  the  reasons  for  extending  the  powers  of  the 
latter  are  certainly  much  stronger  than  with  us,  where 
the  judges  are,  in  effect,  appointed  by  the  people  them- 
selves, and  amenable  to  them  for  any  misconduct.  It 
will  be  recollected,  that  I  admitted  there  were  cases  in 
which  the  jury  must  necessarily  inquire  into  the  intent ; 
to  wit,  where  the  act  did  not  carry  intention  on  the  face 
•f  it,  and  guilt  or  innocence  depended  on  the  circum- 


REPORTS  or  CRIMINAL  LAW  CASES.  381 

itances  of  time,  place,  persons,  &c*    Such  was  the  case    NEW-tork, 

1804. 

of  the  Seven  Bishops.    They  were  charged,  as  has  been     v^-v*-^^ 
before  observed,  with  a  libel,  in  presenting  a  petition  to     The  People 
the  king,  conceived  in  terms  of  the  most  respectful      Crosweii. 
lojaltj.  To  petition  the  crown  was  the  right  of  the  sub-  — — —— 
ject,  and  as  the  petition  carried  not  with  it  its  own  evi- 
dence of  a  guilty  intent,  or  pernicious  tendency,  these 
were  facts  necessarily  inquirable  into  by  the  jury.     But 
is  the  case  before  us  thus  circumstanced  ?  Will  any  one, 
uninfluenced  by  the  strongest  party  prejudice,  say,  that 
a  chaise  against  the  highest  officer  of  otir  government, 
unpalliated  by  the  shadow  of  lawful  excuse,  of  employing 
a  base  assassin  to  stab  the  reputation  of  a  man  justly  es- 
teemed the  pride  and  ornament  of  his  country,  does  not 
carry  with  it  conclusive  evidence  of  a  most  malicious 
and  seditious  intention  ?  1  think  it   can  admit  of  no 
doubt. 

To  (he  objection,  that  the  judge  ought  to  have  decla- 
red the  law  to  the  jury,  and  submitted  it  to  them,  toge- 
ther with  the  fact,  it  is  a  sufficient  answer,  that  the  de- 
fendant thought  proper  to  carry  his  cause  before  a  tribu- 
nal constituted  for  the  trial  of  issues  of  fact  alone,  where 
it  18  the  invariable  ptactice  to  reserve  all  doubtful  points^ 
of  law  for  a  decision  at  bar.  In  the  present  instance, 
there  was  a  peculiar  propriety  in  adopting  this  course. 
For  had  a  different  one  been  pursued,  and  the  defendant 
been  acquitted,  from  the  mistake  of  the  judge  in  point  of 
law,  the  error  would  have  been  irremediable,  and  the 
public  justice  defeated. 

Had  the  examination  I  have  given  this  siibjc  ct,  even- 
tuated in  a  conviction  that  I  had  mistaken  the  law,  I 
should,  without  hesitation,  have  renounced  my  error. 
The  result  being  the  reverse,  and  it  being  the  duty  of  a 
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KEW-TORK,  judge  to  pronounce  the  law  as  he  finds  it,  and  to  leave 
^^^.^^^^     the  alteration  of  it,  when  found  inconvenient,  to  that 

The  People  body  to  whom  the  constitution  has  confided  the  power  of 
Ckoeweli.      legislation,  I  am  constrained  to  dcclarfe,  I  think  the  de« 

*— — ^""^  fendant  not  entitled  to  a  new  trial  on  either  of  the  grounds 
on  which  his  motion  is  rested* 

I 

4 

LiviNGtTeN,  J.  concurred. 


NEW-YORK,  AUGUST,  1818. 


Thomas  Stoughtouj 
Consul  of  his  Catholic  Majesty, 
the  King  of  Spain,  on  behalf 
of  the  owner  or  owners  of  the 
Spanish  Felucca,  or  vessel, 
called  the  General  Morales, 
and  the  cai^o  thereof, 
vs. 
Thomas  Tajflovp 


Trespass,  civil  and 
>>maritime. — ^Damag^ 
laid  at  fflbfiOO.^ 


The  Same, 
On  behalf  of  the  owner  or  own- 
ers of  the  Spanish  brig  Tene-  I    The  like»*-*Damagea 


riffe,  and  the  caigo  thereof, 
vs. 
The  Same. 


{40,000. 


The  Same,  ^ 

On  behalf  of  Juan  Juando  and  I 
others,  \   The  like.— Danu^^ 

vs.  { ^5,000. 

TTuSame.  I 
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The  feots  of  (his  case  may  be  learned  from  (be  fol* 
lowii^  decision.  , 

DicisioD  of  Van  Ness,  J.    The  orders  (o  hold  (he 
defendant   to  bail   in  these   cases   were  granted  on 
flie  exhibition  of  several  affidavtls,  s(a(ing  the  defend- 
ant to  be  an  American  citizen,  and  to  have  been  con« 
cerned,  sometime  in  the  year  IB  16,  in  fitting  out  and 
arming  a  brig,  or  vessel,  called  flie  Fourth  of  July,  or 
El  Patriota,  within  &e  limits  of  the  United  States  -,  to 
have  proceeded  in  her  to  sea,  and,  under  (he  flag  of  the 
government  of  Buenos  Ayres,  to  have  cruized  against 
the  property  of  (he  subjects  of  the  king  of  Spain,  and  to 
have  captured  merchandize  to  a  large  amount,  belong- 
ing to  the  individuals  in  whose  behalf  these  suits  have 
been  instituted  by  the  Consul  of  his  Catholic  Majesty. 
At  a  subsequent  day,  the  defendant,  by  his  counsel,  ap'' 
plied  for,  and  obtained  an  order,  directing  the  plaintiff 
to  show  cause  why  he  should  not  be  discharged  from 
custody  on  filing  common  bail.    The  application  was 
founded  on  and  supported  by  the  defendant's  affidavit, 
stating,  that  he  was  born  a  subject  of  the  king  of  Great 
Britain,  b^ut  was  now,  and  had  ever  since  the  year  one 
thousand  eight  hundred  and  thirteen,  been  a  naturalized 
citizen  of  the  United  Provinces  of  South  America*     In 
support  of  this  last  fact  he  produced  bis  certificate  of 
naturalization.    He  farther  stated,  that  at  the  time  he 
took  the  command  of  the  aforesaid  vessel,  he  was,  and 
•till  is,  an  officer  in  the  naval  service  of  (ha(  government, 
and  verified  that  fact  by  (be  production  of  bi$  commis- 
sions ;  one  of  which  bears'date  so  early  as  the  year  1814. 
He  denied  also  all  participation  in  fitting  out  or  arming 
(he  said  vessel ;  and  alleged,  that  in  his  public  capacii} , 
as  an  officer  of  the  government  of  Bueno»  Ayres,  he  bad 


NEW.YOBK, 

1818. 

Stougfaton 

V. 

Taylor. 
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NEW-TOBI&  purchased,  and  contracted  for  the  deliveij  of  the  said 

^^^^.^^^.^     vessel,  at  some  place  beyond  the  limits  of  the  United 

stoa$htoa     States.    That   she  was  accordingly  delivered  to  him 

Taylor.       more  than  a  marine  league  from  the  coast  of  the  United 

'*''"~'"'*"*'^  States^  and  produced  a  bill  of  sale,  dated  at  sea,  to  verify 
the  fact.  The  counsel  for  the  plaintiff  strenuously  op- 
posed the  reading  of  this  affidavit,  on.  the  ground,  that 
according  to  the  practice  of  the  Supfeme  Court  of  this 
state,  where  the  debt  is  positively  sworn  to,  no  counter 
affidavit  can  be  received.  This,  to  be  sure,  appears  to 
be  the  practice  of  our  Supreme  Court,  derived  from  the 
King^s  Bench. — In  the  Common  Pleas  of  England  it  is 
not  so.  There,  counter  and  contradictory  affidavits  are 
received,  and  the  matter  of  bail  held  examinable  in  that 
way.  But  whatever  may  be  the  practice  of  these  courts, 
this  is  a  case  to  which  the  rule  does  not  and  cannot  apply* 
This  is  not  an  action  of  debt,  or  of  assumpsit  <  it  is^found- 
ed  on^an  alleged  trespass :  the  acts  complained  of  are 
not  denied^  but  justified ;  and  whether  the  defendant  is 
at  all  liable  to-  arrest  for  having  committed  them^  is 
purely  a  question  of  l^w — a  question  depending,  not  on 
the  laws  of  any  particular  country,  but  on  the  public 
law  of  nations ;  and  on  which  I  think  the  party  is  entitled 
to  a  decision  in  this  stage  of  the  proceedii^  ;  the  more 
so,  because  in  this  action  bail  is  not  a  inatter  of  course^ 
and  it  lies  with  the  plaintiff  to  show  himself  entitled  to 
hold  the  defendant  in  custody.  This  affidavit  being  re 
ceived,  farther  time  is  asked,  to  show,  by  supplementa- 
ry affidavits*,  that  although  the  defendant,  as  he  has  sta- 
ted, may  be  a  native  of  the  island  of  Bermuda,  and  maj 
have  been  thus  born  a  subject  of  the  kii^  of  Great  Bri- 
tain, yet  he  is  a  citizen  of  the  United  States  by  naturali- 
zation.    The  time  required  to  substantiate  this  fact  Jiav- 
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ing  been  allowed,  farther  afBdayits  have  been  produced   NEW-yorK, 
by  both  sides  in  relation  to  this  point.     I  shall  not  exa-     v^-^^-^ 
mine  them  minutely,  because,  on  farther  reflection,  I  do      Stoughtoa 
not  consider  the  fact  material.     If  the  defendant  was       Taylor. 
ever  a  citizen  of  these  states,  he  is  no  longer  so.     If  the  — — *— — 
right  of  expatriation  was  ever  exercised  by  any  indivi- 
dual,  it  certainly  has  been  by  him.     If  the  exercise  of 
that  right  can  ever  be  effectual,  it  must  be  so  in  this 
case. 

The  occasion  will  not  permit  me  to  go  into  a  full.ex- 
amination  of  the  principles  of  public  law  in  reference  to 
this  right  of  expatriation.  I  think,  howeter,  that  it  can 
be  maintained  under  the  established  law  of  nations,  and 
even  by  the  laws  and  the  practice  of  those  who  have  ^ 
become  the  most  strenuous  advocates,  for  what  may  be 
termed  the  modern  doctrine  of  perpetual  allegiance — a 
doctrine  which  grew  out  of  the  feudal  system,  and  was 
supported  upon  a  principle  which  became  imperative 
with  the  obligations  on  which  it  was  founded. 

In  this  country  expatriation  is  conceived  to  be  a  fun-  ' 
damental  right.  As  far  as  the  principles  maintained, 
and  the  practice  adopted  by  the  government  of  the  Uni- 
ted States  is  evidence  of  its  existence,  it  is  fully  recog- 
nized. It  is  constantly  exercised,  and  has  never  in  any 
way  been  restrained. 

The  general  evidence  of  expatriation  is  actual  emi- 
gration, with  other  concurrent  acts,  showing  a  determi- 
nation and  intention  to  transfer  his  allegiance. 

The  evidence  in  this  case  is,  emigration  more  than 
twelve  years  since — swearing  allegiance  to  another  go- 
vernment eight  years  ago — entering  into  its  service,  and 
continuing  in  it  uniformly  from  that  time  to  this.  On 
this  evidence,  I  cannot  hesitate  to  say,  that  the  de- 

VoL.  III.  49 
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NEW.TORK,   fendant  has  lost  his  character  as    a   citizeD   of  the 

1816. 

v^^N^'^w     United  States;  he  has  abandoned  his  rights  as  such. 
StoughtoD     hie  cannot  now  claim  them,  and  cannot  be  called  on  to 
Taylor.        perform  anj  of  the  duties  incident  to  that  character.     It 
""•  may,  perhaps,  be  said,  that  the  government  to  which  he 

has  sworn  allegiance  is  not.  independent,  and  that  the 
act  is  therefore  inoperative  and  void.  If  that  were 
so,  jet  the  fact  of  emigration,  and  the  evidence  of  the 
animus  manendi — ^the  intention  to  remain  abroad,  and 
to  abandon  his  citizenship  here,  as  manifested  by  his 
oath  of  allegiance  to  another  government,  claiming  to 
be  independent,  are  sufficient  to  sustain  his  expatriation. 
In  whatever  light  the  government  to  which  he  professes 
to  belong  may  be  viewed  by  other  nations,  it  is  inde* 
pendent  in  fact,  and  may  forever  remain  so,  althou^ 
not  repognized  in  form.  The  obligation,  therefore, 
which  the  defendant  has  contracted,  I  conceive  to  be 

^  binding  on  him,  and  utterly  iucompatible  with  allegiance 

or  citizenship  elsewhere. 

Although  1  am  satisfied  with  this  view  of  the  subject, 
there  is  another  circumstance  well  worthy  of  considera- 
tion : 

It  appears  that  the  defendant  was  in  the  naval  ser- 
vice of  Great  Britain  immediately  antecedent  to  his  be- 
coming a  resident  in  Buenos  Ayres,  and  assuming  alli- 
ance to  the  government  of  that  country.  It  is  well 
known,  that  upon  the  principles  maintained  by  the 
British  government,  the  native  character,  if,  under  any 
circumstances,  it  can  temporarily  be  lost,  easily  reverts* 
A  return  to  the  country,  or  into  its  military  or  naval 
service,  restores  it.  In  the  view  of  that  government, 
therefore,  the  defendant  was  completely  a  British  sub- 
ject prior  to  his  becoming  a  citizen  of  the  United  Pro- 
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« 

▼incea  of  South  America.    I  am  iDclined  to  think,  that   ^^Ysw?^' 
even  here,  this  return  to  the  service  of  his  native  coun-     s^-v*-^/ 
try  must  be  considered  an  abandonment  and  forfeiture      stoughion 
of  his  citizenship.  ttyiot. 

Under  all  the  circumstances  of  the  case,  I  am  clearly 
of  opinion  that  the  defendant  is  no  longer  a  citizen  of 
this  country* 

Not  being  a  citizen  of  the  United  States,  the  question 
is  presented  broadly,  whether  this  court  will  take  cogni- 
zance of  this  case  ?  or  rather,  whether  it  will  order  the 
defendant  to  be  arrested,  and  held  to  bail,  for  acts  com- 
mitted against  the  sulSjects  of  the  royal  government  of 
Spain,  in  his  capacity  of  a  citizen  and  public  officer  of 
the  government  of  the  United  Provinces  of  Rio  de  la 
Plata,  claiming  to  be  independent  ? 

Our  own  citizens  can  at  all  times  appeal  to  the  tribu- 
nals of  their  own  country  to  enforce  their  rights;  and 
through  the  Intervention  of  the  same  means,  they  can 
be  coerced  to  a  performance  of  their  duties.  In  the  ap- 
plication, moreover,  of  our  own  laws  to  their  conduct, 
or  to  questions  growing  out  of  a  war  between  a  foreign 
prince  and  his  subjects,  this  court  may  find  it  necessary 
to  decide  upon  the  political  independence  of  a  foreign 
people ;  but  1  know  of  no  principle  of  the  law  of  nations, 
and  certainly  there  is  no  municipal  law,  that  authorizes, 
or  at  least  requires  it  to  take  cognizance  of  questions 
arising  between  a  foreign  monarch  and  a  portion  of  his  ^ 

subjects.  ^ 

The  law  of  nations,  as  promulgated  by  the  most  res- 
pectable authorities,  and  as  illustrated  by  the  usages  and 
practice  of  modem  times,  affords,  I  think,  a  sufficient  and 
distinct  rule  for  our  government  in  cases  of  this  sort. 
It  is  well  settled,  that  when  one  portion  of  an  empire 
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NEW-TORK,  rises  up  against  aoother,  and  no  longer  obeys  the  sove- 

y^^-'s/"'^^     reign,  but  by  force  of  arms,  throws  off  his  authority,  and  is 

Stoiightoo     of  sufficient  strength  to  compel  him  to  resort  to  regular 

Taylor.       hostilities  against  it,  a  state  of  civil  war  exists,  as  distin- 

'^■"—*""-~  guished  from  rebellion.  It  is  equally  well  settled,  that 
in  the  prosecution  of  a  civil  war  all  the  maxims  of  hu- 
manity and  moderation,  inculcated  by  the  common  laws 
of  war,  should  be  observed.  The  same  case  in  which 
these  principles  are  found,  points  out  the  course  to  be 
pursued  by  foreign  nations  in  such  a  crisis.  It  expressly 
requires,  that  they  consider  the  conflicting  parties  as 
'  two  distinct  powers,  each  independent  of  all  foreign 
authority — contending  for  rights  and  for  a  dominion 
which  no  foreign  government  can  justly  give  or  take 
away ;  and,  therefore,  in  the  words  of  this  great  autho- 
rity, "  nobody  has  a  right  to  judge  them." 

It  is  said  that  this  government  of  Buenos  Ayres,  not 
having  been  recognized  by  our  own  as  free  and  inde- 
pendent, it  cannot  be  recognized  as  such  by  this  court ; 
and  its  decision  in  the  case  of  the  American  Eagle  is 
cited  to  show  that  this  position  was  adopted  in  that 
case. — Certainly  it  was,  and  so  it  will  be  here,  without 
affording  any  aid  to  the  plaintiff's  case,  for  it  will  be 
sufficiently  shown  in  the  progress  of  this  investigation, 
that  such  recognition,  either  by  the  government  or  this 
court,  is  not  necessary  to  entitle  the  defendant  to  his 
discharge.  Most  assuredly  I  am  not  now  to  determine 
what  would  be  the  operation  of  a  municipal  law,  inter- 
dicting traae  and  intercourse  with  a  foreign  prince  or 
state.  If  that  were  necessary,  I  should  decide  now  as  I 
did  then,  that  it  did  not  prohibit  trade  with  a  power 
not  recognized  by  our  government  as  independent.  But, 
with  great  respect  to  the  dicta  of  learned  men — ^very 


R^FOltTS  OF  CRnnrAL  LAW  CASES.  389 

leaned,  no  doubt  m  equitr  and  common  law,  I  main-    kew-TOBKi 
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tain  that  it  is  a  question  which  has  nothing  to  do  with     v^^^v^^ 
that  now  before  the  court ;  and  no  claim  to  infallibility,      Sfoughton 
however  vainly  and  presumptuously  upheld,  can  oblite-       Taylor. 
rate  the  distinctions  between  the  operation  of  a  local  — — — 
act,  intended  to  regulate  our  trade,  and  the  conduct  o^ 
our  own  citizens,  and  the  great  principles  of  public  law, 
whose  coercive  efficacy  pervades  the  civilized  world. 

The  question  is,  not  whether  the  government  of 
Buenos  Ayres  be  a  foreign  prince  or  state,  but  whether 
a  civil  war  is  raging  between  that  colony  and  the  go- 
vernment to  which  it  once  professed  allegiance ;  and  if 
there  be,  in  what  light  the  parties  are  to  be  viewed  by 
foreign  and  neutral  nations.  The  solution  of  this  ques- 
tion will  scarcely  be  found  in  Maddock  or  in  Blake ; 
but  that  they  are  to  be  considered  as  nations  at  war,  and 
on  an  equal  footing,  as  to  all  the  purposes  of  the  waf  in 
which  they  are  engaged,  is  die  clear  and  explicit  law 
of  nations. 

^  When  a  party  is  formed  in  a  state,  which  no  longer 
obeys  the  sovereign,  and  is  of  strength  sufficient  to  make 
head  against  him,  this  is  called  a  civil  war.'' 

^^  A  civil  war  breaks  the  bands  of  society  and  govern- 
ment ;  or,  at  least,  it  suspends  their  force  and  effect." 

**  When  a  nation  becomes  divided  into  two  parties, 
absolutely  independent,  and  no  longer  acknowledging 
a  common  superior,  the  state  is  dissolved,  and  the  war 
between  th^  two  parties  stands  on  the  same  ground  in 
every  respect  as  a  public  war  between  two  different 
nations." 

^^  This  being  the  case,  it  is  very  evident  that  the  com- 
mon laws  of  war,  those  maxims  of  humanity,  moderation, 
and  honour,  which  we  have. already  detailed  in  the 
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^^^^     ties  in  every  civil  war." — Vattelj  244.  626.  and  to  the 
Stougbton     same  effect,  630. 

Taylor.  That  the  present  contest  between  Spain  and  her  co- 

"■*■"*""*■  lonies  is  distingaished  by  all  the  featares  of  a  cvoil  warj 
will  not  be  denied. 

The  provinces  are  not  contending  for  a  redress  of 
grievances,  or  to  limit  the  authority  of  an  acknowledged 
sovereign. '  They  have  rejected  all  authority  but  that 
which  emanates  from  themselves— they  have  proclaim^ 
ed  their  independence,  and  are  in  arms  to  support  it. 

It  is  a  great  convulsion  of  a  mighty  empire.  There 
is  no  tribunal  on  earth  to  decide  between  them.  The 
contest  must  be  settled  by  their  own  swords. 

What  I  have  stated  is  conceived  to  be  the  law  appli- 
cable to  this  subject.  The  law  not  only  as  written,  but 
as  founded  on  the  great  and  general  principles  of  jus- 
tice, and  consonant  to  the  reason  of  mankind.  The 
obligations  it  imposes^  were  claimed  by  us  during  our 
own  revol6tion,  and  almost  uniformly  recognized,  not 
only  by  other  nations,  but  by  the  mother  country.  Al- 
though sometimes  violated  to  sooth  the  wounded  pride 
of  power,  its  force  and  efficacy  have  partially,  at  leasts 
pervaded  all  similar  contests. 

Whatever,  therefore,  the  courts  of  the  United  States 
might  be  bound  to  do,  in  cases  involving  the  rights  of  ci- 
tizens of  their  own  country,  I  apprehend  that  they 
cannot  be  required,  by  one  of  the  parties  in  this  war, 
to  decide  on  the  rights  or  powers  of  the  other. 

Another  view  may  be  taken  of  this  subject.  1  think  it 
follows  from  the  law,  and  the  reasoning  upon  it,  which 
have  been  brought  to  the  consideration  of  this  case, 
that  whether  the  country  to  which  the  defendant  claimt 
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to  belong  has  been  recognized  by  the  United  States  as   new-tobk, 
independent)  or  not — or  whether  this  court  is  bound  to     s,,^^^^^ 
entertain  and  decide  that  question,  or  not— or  whether     Stoughton 
the  defendant  be  a  citizen  of  this  country,  or  not,  yet,       Taylor, 
that  in  no  event,  can  he  be  held  liable  in  the  way  now  — — — 
proposed,  and  that  this  proceeding  must  eventually  fail. 
If  the  law  to  which  I  have  referred  must  govern  the 
case,  of  which  I  think  there  is  no  doubt,  the  parties  in 
this  war  must  be  considered  as  r^ularly  at  war  under 
the  government  and  protection  of  the  common  laws  of 
war ;  to  be  treated  as  prisoners  of  war ;  and  on  the 
ocean  not  pirates.    If  not  pirates,  then  of  course,  acting 
under  an  authority  that  justifies  their  acts ;  and  thus, 
individuals  hot  liable  as  such.     Whether  or  not,  then, 
the  independence  of  these  provinces  were  recognized  by 
the  government  or  this  court,  the  principles  of  this  law, 
which  places  the  parties  on  an  equal  footing  in  the  view 
of  foreign  powers,  and  considers  them  as  regular  com- 
batants,  wpuid  still  operate,  and  exclude  the  idea  of  indi- 
vidual responsibility  in  damages-     If  this  be  so,  and  I  am 
not  aware  of  any  authority  or  principle  that  can,  in  any 
way,  invalidate  the  position,  then  whether  the  defend- 
ant be  a  citizen  of  the  United  States  or  not,  is  immate- 
rial.    Quoad  this  transaction,  he  is  a  party  to  the  war^ 
standing,  as  regards  the  contending  powers,  on  the  foot- 
ing of  every  other  individual  engaged  in  it ;  entitled  to 
the  same  immunities,  and  not  liable,  in  a  civil  suit,  for 
damages  that  may  arise  to  his  adversary  from  acts  com- 
mitted in  the  prosecution  of  his  employment.  ^  If  it  be 
objected  that  he  is  violating  the  laws  of  his  own  coun- 
try in  entering  into  this  war,  the  answer  is,  that  then,  if 
tfiere  be  such  laws,  he  19  liable,  eriminaliter,  for  their 
violation.    But  while  a  party  in  the  war,  acting  under 
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NEW-YORK,  the  authority  of  a  power,  which,  for  the  purpose  of  this 
^.^^.■s^^^     war,  must  be  coDsidered  on  an  equahtj  with  its  oppo- 
stoughton     nents,  I  think  he  cannot  be  prosecuted  in  a  civilisuH, 
Taylor.  Nothing  19^  more  common  in  Europe  than  for  the  sub* 

"""""'"— ""  jects  of  one  government  to  enter  the  military  service  of 
another;  and  thej  certainly  incur  none  but  the  com- 
mon hazards  of  war.  It  has  never  been  pretended  that 
they  were  subject  to  any  personal  liabilities  not  common 
to  the  original  parties  in  the  war;  it  is  a  matter  of  state, 
and  the  authority  or  government  under  which  they  act 
is  alone  responsible  for  their  conduct.  This  remark  is 
particularly  applicable  to  this  instance.  If  this  be  a  pub- 
lic vessel,  the  property  of  the  nation,  then,  most  especi- 
ally the  acts  of  her  commander,  pronounced  valid  by  her 
tribunals,  are  the'acts  of  the  nation. 

A  farther  objection  to  taking  jurisdiction  of  these  cases, 
18,  that  the  property  has  already  been  condemned  by  the 
.  sentence  of  a  foreign  tribunal,  acting  as  a  court  of  admi- 
ralty. It  is  no  objection  to  the  validity  of  the  condem  ] 
nation,  that  the  proceedings  were  had  in  a  part  of  Vene- 
zuela, if,  as  I  understand  the  fact  to  be,  Venezuela  is  an 
ally  in  the  war.  A  condemnation  in  the  port  of  an  ally 
is  good.  It  would  be  an  anomaly  in  the  law  to  entertain 
in  one  country  an  action  for  personal  damages  against 
the  captor,  when  his  pri2e  had  been  legally  condemned 
in  the  courts  of  another. 

The  courts  of  the  belligerents  have  exclusive  jurisdic- 
tion of  the  prizes  made  by  their  armaments.  They 
have  juasdiction,  not  only  of  the  question  of  prize,  but  of 
all  its  consequences. — This,  as  a  court  of  a  neutral  na- 
tion, cannot  take  cognizance  of  prizes  made  by  either. 
If  the  jurisdiction  of  the  principal  matter  be  exclusive, 
must  it  not  be  so  in  all  matters  necessarily  incidental  ? 
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That  this  country,  in. a  legal  point  of  view,  is  to  be    1^W-Y0RK| 
considered  neutral,  is  very  clear— not  only  under  the 


law  of  nations ;  but  this  government,  although  it  has  not      Sioaghtoa 
recognized  the  independence  of  the  provinces  in  ques-       Taylor, 
tion,  has  officially  assumed  a  neutral  attitude.    As  far  as  " 

any  decision  has  been  made,  it  has  decided  not  to  inter^ 
fere,  as  announced  by  the  President  in  his  message.  As 
neutrals,  then,  we  must  be  impartial ;  and  if  impartial, 
we  should  be  as  well  bound  to  take  cognizance  of  the 
causes  of  action  alleged  by  the  one  party  as  by  the  other. 
Thus  our  court  would  be  incessantly  occupied  with  the 
controversies  between  the  subjects  of  Ferdinand  and  tb« 
inhabitants  of  the  colonies  contending  for  Uieir  indepen- 
dence* This  would  be  a  strange  administration  of  in- 
t^ational  law.  On  occasions  of  this  kind,  I  apprehend 
they  would  only  think  themselves  justified  in  extending 
their  authority  to  cases  implicating  the  rights  or  the  con- 
duct of  our  own  citizens,  or  in  protection  of  our  neutral 
limits,  as  established  by  the  public  law  of  nations. 

The  preceding  remarks  dispose  of  all  the  points  which 
were  originally  presented  to  my  consideration  in  this 
case.  In  a,  late  stage  of  its  examination,  however,  another 
ground  was  taken  and  exclusively  relied  on,  in  opposi- 
tion to  this  motion.  It  was  contended,  ttiat  the  vessel 
by  which  these  captures  were  made,  having  been  fitted 
mit  in  the  United  States^  in  violation  of  the  act  of  June,  ' 

1794,  the  court  would  take  jurisdiction  of  prizes  made 
by  her,  and  consequently,  of  this  action. 

My  view  of  this  subject  has  hitherto  been  confined  to 
the  general  principles  of  national  law  which  it  involved ; 
but  the  earnestness  with  which  this  new  position  was 
maintained,  and  my  respect  for  the  counsel,  who  press- 
ed his  arguments  with  great  zeal  upon  the  attention  of 

Vol.  III.  M 
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^^..^J^^     Supreme  Court,  in  reference  to  the  questions  embraced 
Stoagfaton     bj  this  controversy. 

Taylor.  '^^^^  ^^'^  necessarily  lead  to  a  partial  review  of  the 

....1.....^^  principles  I  have  already  laid  down,  and  will  require  a 
reference  to  additional  authorities  to  support  them* 

I  have  already  stated,  that  the  courts  of  the  belligerents 
have  the  exclusive  jurisdiction  of  prizes  made  by  their 
armaments.  This,  as  a  general  rule,  is  too  well  establish- 
ed  to  admit  of  doubt  or  controversy.  It  has  been  adopt- 
ed as  public  law  for  centuries,  and  uniformly  maintain- 
ed by  the  authority  and  practice  of  all  ttke  nations  of 
Europe. 

That  the  rule  admits  of  exceptions  is  admitted-^fhat 
this  case  forms  one  of  them  cannot  be  conceded.      ^ 

The  exceptions  found  in  the  books  are  as  follows : 

^'  All  neutral  powers  reserve  to  themselves  the  right 
of  adjudging  the  prize,  in  case  the  privateer  should  be 
accused  of  having  made  it  within  their  jurisdiction ;  or 
in  so  far  as  the  prize  belongs  to  their  own  subjects, 
whether  wholly  or  in  part." 

I  have  already  recognized  the  principles  of  this  rulci 
nearly  in  the  same  terms. 

Sir  William  Scott,  in  the  case  of  the  Flad  Oyen,  seems 
disposed  to  limit  the  jurisdiction  of  neutral  courts,  to  the 
*  *'  single  case  of  an  infringement  of  neutral  territory" — 

that  is,  to  captures  made  within  neutral  limits,  wWh  are 
admitted  by  the  law  of  nations  to  extend  to  a  marine 
league  from  the  coast.  The  reason  on  which  this  ex- 
ception is  founded,  applies  to  the  other  with  equal  fierce* 
If,  as  a  neutral  nation,  we  have  a  right  to  protect  our 
territory  from  violation,  it  would  seem  to  follow  that  we 
have  the  right  to  protect  our  citizens  and  thehr  property 
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from  oppression  and  phuder*    It  is  veiy  obvious,  how-   NEW-TOSOTy 
e?er,  that  belligerents  have,  at  all  times,  and  particularly     s^^^n,^^ 
daring  recent  wars,  been  very  tenacious  of  their  exclu-     stoogbton 
me  jurisdiction  in  cases  of  captures  made  by  their  armed       Tayior. 
vessels.    They  are  extremely  jealous  of  the  interference  — — — • 
of  third  parties ;  and  the  decisions  of  the  high  Court  of 
j&dmiralty  in  England  are  at  variance  with  those  of  the 
Supreme  Court  of  the  United  States,  on  the  right  of 
neutrals  to  interfere  their  authority  in  matters  of  prize. 
The  former  confines  the  right  to  ^^  an  infringement  of  the 
neutral  territory  ;'^  the  latter  has  gone  a  step  farther, 
and,  although  its  decisions  have  fluctuated  somewhat 
since  the  oiganization  of  our  government,  as  is  apparent 
from  the  cases  of  Glass  v«  The  Betsey,  and  the  United 
States  V.  Peters,  in  3  Dallas ;  yet  from  the  cases  of  Talbot 
V.  Janson,  the  Onzeberen  and  the  Alerta,  the  following 
rule  may  be  extracted : 

That  the  courts  of  this  country  have  jurisdiction  over 
captures  Biade  by  foreign  yessels  of  war,  provided  such 
Tessels  were  equipped  here,  and  the  prizes  are  brought 
ir^ra  prtsidia  of  this  country. 

This  modification  of  the  rule  is  probably  conceited  to  ■ 
be  a  right  incident  to.  that  of  protecting  our  territory  from 
infringement.  Its  exercise^  however,  is  attended  with 
much  difficulty,  and  it  is,  perhaps,  worthy  of  considera- 
tion, whether  the  neutrality  of  a  country  is  not  more  , 
certainly  and  safely  preserved  by  adhering  closely  to  the 
general  rule,  than  by  multiplying  exceptions,  and  at- 
tempting to  regulate  the  exercise  of  equivocal  and  un- 
important rights.  The  sensibility  of  belligerent^is  ever 
active  on  the  subject  of  their  military  and  naval  6}>era- 
tion8,and  neutral  interference,  even  in  cases  of  acknow- 
ledged propriety,  is  often  productive  of  complaints  and 
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HEW-TORK,  perplexing  controversies.    The  general  rule  is  simple 

^^^..,^0^^     in  its  principles,  and  explicit  in  its  terms :  when  our 

Stooghton     citizens  complain  to  the*  tribunals  of  their  own  country 

Taylor.       of  injustice  and  oppression,  they  must  be  heard,  and  the 

"•"""■"""^  arm  of  the  government  must  be  extended  to  their  relief: 
it  is  justified  and  required  by  Uie  fundamental  obiigattons 
of  the  soeial  compact — ^protection  is  due  to  allegiance. 
When  our  territory  is  infringed,  it  must  be  protected  :— » 
this  is  a  matter  of  plain,  palpable  right,  on  which  rests 
*    the  safety  and  integrity  of  every  independent  nation* 
But^  what  shall  be  considered  an  infringement  of  neutral 
territory  ?    TBe  answer  involves  neither  doubt  nor  di(^ 
ficulty  :-^neutral  territory  is  viobted  by  every  hostile 
act  committed  within  the  jurisdictional  limits  of  its  go- 
vernment :  neutral  limits  are  well  defined,  and,  at  this 
day,  well  understood ;  and  making  captures  within  them 
are  acts  so  distinct  and  violent  in  their  nature,  and  so 
injurious  in  their  effects,  as  to  satisfy  at  once  the  under- 
standing and  the  reason  qf  mankind.    But  how  a  capture 
on  the  high  seas  can  be  an  infringement  of  our  territory, 
a  violation  of  our  neutrality  or  sovereignty,  is  not  so 
easily  comprehended.     There  is  difficulty  in  the  expla- 
nation; abstniseness  and  complexity  in  die  doctrine, 
which  places  our  neutral  rights  upon  nice  and  critical 
distinction,  and  upon  .the  constructive  operation  of  a 
general  rule,  otherwise  plain  and  definite  in  its  outline. 
It  seems  to  me,  that  by  the  construction  which  has  been 
thus  adopted,  the  operation  of  the  rule  has  been  extend- 
ed to  the  utmost  limit  which  its  principles  will  just^. 
The  cases  in  which  it  was  first  applied  were  sufficiently 
gross ;  they  involved  directly  the  dignity  and  responsi- 
bility  of  the  government,  and  appealed  forcibly  to  the 
justice  of  the  court  \  they  presented  the  case  of  Aoieri-* 
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cancitizens,  pretending  expatriation^ pronounced  frauda-  KfeW-YoaK> 
lent  by  the  whole  courts  and  obtaining  commisBions  from  v.^->y.i^/ 
a  foreign  government  for  temporary  purposes ;  Ameri-  stoughton 
can  citizens,  in  fact,  fitting  out  vessels  belonging  wholly  Taylor, 
to  American  citizens,  making  captures  in  our  nieghbour-  — — — 
hood,  and  bringing  them  immediately  within  our  jurisdic- 
tioti.  More  flaunt  violations  of  our  own  laws,  and  of 
all  neutral  oblations,  can  hardly  be  imagined.  But 
other  occasions  may  arise,  in  which  this  extended  ap- 
plication of  the  rule  in  question  may  generate  great  and 
serious  perplexities.  It  cannot  be  intended,  as  would 
seem  to  be  implied  by  ihe  opinion  of  Judge  Bee,  ia 
Moodie  v.  The  Betsey,  that  a  vessel  fitted  out  in  our 
ports,  is  so  tainted  by  the  illegality  of  that  transaction, 
as  to  be  rendered  incapable  of  making  a  valid  capture, 
under  any  circumstances,  or  at  any  distance  of  time  or 
place :  if  not,  when  is  her  incapacity  to  cease  ?  Is  it 
when  she  has  been  transferred,  bonafide^  by  those  con- 
cerned iti  her  equipment,  to  an  innocent  purchaser, 
whether  an  individoral  or  a  government  ?  or  after  her 
commander  has  been  changed,  or  her  commission  re- 
newed ?  or  after  she  has  entered  a  port  of  her  own  go«> 
remment,  and  commenced  a  new  cruise  ?  If,  as  Judge 
Bee  contends,  "  vessels  of  war  «o  fitted  out,  (that  is  in 
the  neutral  country,)  are  illegal  ah  origint^  and  no  prizes 
ttey  make  lawful,  as  to  the  ofiended  power,"  I  am  ut- 
terly at  a  loss  to  determine  where  their  inability  to  cap- 
ture legally  terminates.  It  must  be  perpetual,  if  the 
principle  be  correct,  or  at  least  must  continue  while  the 
vessel  indures. 

This  view  of  the  subject  exhibits  at  once  the  difficul- 
ties in  the '  application  of  tiie  rule,  as  modified  by  our 
own  courts.  I  have  not  suggested  any  improbable  event ; 
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HEW-TOBK,  and  in  testiiig  the  correctn^sa  of  a  rale  or  priacqple)  it  is 
^^^^^^^^  certainly  adoiissiUie  to  trace  its  operataoo  and  effecJt 
Stotq^btoo  upon  any  state  of  things  that  may  be  produced  by  com- 
Taylor.       mon  and  natural  occurrences. 

''""*"'*''~'*^  It  is  farther  stated,  in  the  decision  of  the  same  case^ 
that,  ^^  by  the  law  of  nations*  no  foreign  power  has  a 
right  to  equip  vesseb  of  war  in  the  territory  or  ports  of 
another ;  and  that  such  acts  are  breaches  of  neutrality/' 
This  position,  I  conceive,  is  laid  down  too  broadly.  I 
apprehend,  it  is  not,  in  itself,  a  violation  of  the  law  of 
nations  to  equip  vessels  of  war  in  a  neutral  port.  It 
may  be  a  departure  from  neutrality  on  the  part  of  the 
nation  that  permits  one  belligerent  to  equip,  and  with- 
holds the  like  privilege  from  the  other  ^  but  it  is  no 
breach  of  neutrality  on  the  part  of  the  belligerent,  un- 
less the  act  ho  interdicted.  It  is,  therefore,  common  on 
&e  breaking  out  of  hostilities  between  any  two  nations, 
for  others  who  intend  to  remain  neutral,  to  prohibit  the 
belligerent  to  arm  or  equip  within  their  territory  or 
jdrisdiction.  The  question  is  then  presented,  whether, 
if  this  prohibition  be  disr^arded,  the  transgressor  is 
punishable  otherwise  than  under  the  municipal  law  of 
the  country  which  enacts  it.  It  seems  to  me,  that,  as  it 
was  not  unlawful  to  arm  or  equip  before  it  was  inter- 
dicted by  a  local  regulation,  the  punishment  must  be  exr 
clusively  under  the  law  which  creates  the  ofience.  Nei- 
ther are  the  citizens  or  subjects  of  one  country  or  go- 
vernment prohibited  by  the  law  of  nations  to  enter  the 
miUtary  or  naval  service  of  another ;  but  as  such  coo- 
duct  may  compromit  the  neutrality  of  a  nation,  it^s  not 
unusual  to  prohibit  it.  The  offence  is  declared,  and  the 
punishment  provided,  by  the  municipal  law  of  ttieir  owa 
country. 
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With  great  deference  and  respect,  I  have  suggested 
some  of  the  most  obnous  difficulties  that  may  arise  in 
the  execution  of  the  law,  as  now  settled  in  the  United 
States.  It  would  not  be  diificult  to  show,  that  the  prin- 
ciple upon  which  it  rests,  if  pressed  to  Ihe  extent  of  its 
spirit,  would  lead  to  other  inconveniences,  and  might 
open  sources  of  collision  with  other  nations,  not  easily 
closed  against  the  angrj  spirit  that  pervades  them. 

Btit  whatever  may  be  my  humble  view,  and  hasty  im* 
pressions  of  this  subject,  I  yield  them,  without  hesitation 
or  reluctance,  to  the  exposition  of  the  law,  as  handed 
down  to  allTnferior  courts  by  the  enlightened  wisdom  of 
the  highest  judicial  tribunal  in  the  country.  Its  decision 
on  the  subject  is  the  law  of  the  land,  and  emphatically 
the  law  of  this  court.  It  will  be  conceded,  however,  as 
a  soand  rule,  that  a  law  which,  in  its  efiects  and  opera- 
tiod,  involves  matters  of  great  delicacy  and  national  im- 
portance, is  to  be  enforced  only  in  cases  fairiy  within 
its  spirit  and  its  terms.  With  a  view,  then,'  to  apply  it 
to  the  case  before  the  court,  it  will  be  necess^  to  as-* 
certain,  with  precision,  what  the  law  is,  as  settled  by 
the  Supreme  Court  of  the  United  States. 

Opinion  of  Van  Ness,  J«  The  decision  of  Judge  Bee, 
of  the  District  Court  of  South  Carolina,  in  the  case  of 
Jansen  v.  Talbot,  3  Dal.  202.  seems  to  be  the  first  to 
have  presented  to  the  consideration  of  the  Supreme 
Court,  the  effect  of  captures  by  vesseb  fitted  out  in  our 
ports. 

The  judge,  in  delivering  his  opinion  in  that  case,  says, 
**  this  court,  by  the  law  of  nations,  has  jurisdiction  over 
captures  made  by  foreign  vessels  of  war  of  the  vessels 
of  any  other  nation  with  whom  they  are  at  war,  provided 
such  vessels  were  equipped  here,  in  breach  of  our  sove^ 
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HEW- YORK,  reignty  and  neatralitjr,  and  the  prizes  are  brought  infra 
^^^^s,^^^^  presidia  of  this  couDtry.  By  the  law  of  nations,  and 
Stottghton      foreign  power,  its  subjects,  &c«  has  a  right  to  equip  Yes* 

V. 

Taylor.  8els  of  war  in  the  territory  or  ports  of  another.  Sach 
-  acts  i^re  breaches  of  ^utrality^  and  may  be  pnnished  by 
seizing  the  persons  and  property  of  the  offenders.  Ves- 
sels of  war,  so  equipped,  are  illegal,  aboriginej  and  no 
prizes  tfieymake  will  be  legal  at  io  lAe  offended  power, 
if  brought  infra  presidia  m^*  -  •*    , 

1  have  already  stated  some  of  my  objections  to  the 
broad  principles  here  laid  down,  and  have  merely  re- 
ferred to  them  again  in  this  place,  to  point  out  more 
plainly  what  concurrence  of  circumstances  is  necessary^ 
even  upon  the  doctrines  maintained  in  that  case,  to  give 
jurisdiction  to  this  court*  It  will  be  seen,  that  even  in 
the  opinion  of  that  able  judge,  the  Yessels  must  not  only 
haYe  been  eqtdpped  here^  but  their  captures  must  be 
brought  infra  presidia  of  this  country.  That  is  deemed 
essential  to  Yest  jurisdiction  in  the  court,  and  to  iostt* 
tute  the -only  proceedings  that  can  be  originated  under 
the  law  of  nations.  'Tis  true,  the  court  there  says,  that 
the  offenders  may  be  punished  by  seizing  their  persons 
and  property  ;  but^  surely,  it  does  not  mean  under  the 
law  of  nations.  What  b  the  ofience  ?  Certainly  it  is  no 
crime  to  capture  enemy  property  on  the  hi^  seas,  under 
a  Yalid  commission,  and  in  pursuance  of  instructions 
from  a  sovereign  as  supreme  as  our  own.  The  captor 
is  not  only  authorized,  but  bound,  to  make  the  capture ; 
and  (Jie  utmost  extent  to  which  the  doctrine  I  am  ex- 
amining can  be  strained,  is  to  declare  it  unavailing  and 
ineflectuai,  if  brought  within  our  jurisdiction :  not  that 
it  was  a  crime  to  make  it — ^the  crime  consisted  in  equips 
ping  the  capturing  vessel  in  our  ports,  which  was  pro- 
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hibited  by  a  municipal  law,  and  under  that,  if  it  provides    NEW-YORK, 
a  punishment  and  a  penalty,  the  persons  and  property  of     s,^^s^^^ 
the  offenders  may  be  seized.     Under  the  law  of  nattonSi      Stoughton 

V. 

the  court  would  only,  i  apprehend,  set  the  captured       Taylor, 
property  at  liberty — declare  the  capture  void,  and  as    , 
if  not  mado»     And  here  it  becomes  a  natural  inquiry,  % 
as  directly  connected  with  the  case  before  me,  whether 
the  court  would,  under  any  circumstances,  proceed  to  * 
assess  damages  against  the  captor,  supposing  him  to  be 
the  subject  of  a  foreign  prince,  and  duly  authorized  by 
his  sovereign  to  make  prize  of  enemy  property.     The 
act  of  making  the  capture  would,  in  such  case,  be  un- 
questionably legal,  and  if  the  capturing  vessel  had,  at 
any  time,  been  fitted  out  in  the  United  States,  the  cap* 
ture,  if  brought  infrapresidia  its  ports  would  be  voida- 
ble only. 

On  no  ground,  then,  of  law  or  reason  could  a  claioi 
for  damages  be  sustained.  It  is  not  possible,  I  conceive, 
for  the  courts  of  this  country  to  punish,  in  damages,  the 
subject  of  another  government  for  executing  the  laws 
or  maindates  of  his  own  sovereign  without  or  beyond  its 
jurisdiction.  In  the  case  of  Jansen  v.  Talbot,  allow- 
ances wer(  made  for  interest  and  demurrage,  but  not  in 
the  shape  of  damages,  and  upoa  a  very  difierent  princi- 
ple, I  apprehend,  from  that  which  would  operate  in  a 
naked  case  of  illegal  equipment.  There  the  whole 
transaction  was  American ;  the  capturing  vessel  built  in 
this  country  and  owned  by  American  citizens ;  the  com- 
mander and  his  crew  American  citizens*  He  pretended 
an  expatriation,  but  his  home,  his  domicil,  and  that  of 
his  family,  was  still  in  this  country ;  he  set  up  a  sale  too^ 
of  the  vessel,  but  the  whole  transaction  was  a.  fraud 
throughout.     The  captum,  therefore,  was  illegal  in  its 
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NEW-TOBK,  incepti*.    Not  void  only,  bat  he  had  no  right  to  make 
^^,.,^^,^     it.     These  features  distinguish  this  case  from  that  of 
Stoughtoa     the  Den  Onzeheren.    There  restitution  of  a  prize  was 
Tajrior.y      ordered  in  the  District  Court,  on  the  ground  that  the 
-.  '  force  of  the  captunng  vessel  had  bem  augmented  in  this- 
country ;  but  without  damages,  as  the  privateer  was  ad- 
mitted to  be  French,  and  r^ularly  commissioned.    The 
decree,  however,  was  reversed  in  the  court  above,  on 
new  evidence,  which  sufficiently  repelled  the  charge  of 
augmentation  of  force.     I  shall  have  occasion  presently 
to  recur  for  a  moment  to  this  view  of  the  subject. 

Both  these  cases  recognize  the  principle  that  prizes 
made  by  armed  vessels,  either  equipped  ori^nally,  or 
whose  force  has  been  augmented  here,  are  to  be  restored, 
"t/"  brought  zoithin  our  jurisdiction*^^ 

In  Rose  v.  Himely,  4  Cr.  App.  513.  Mr.  Justice 
Johnson  lays  down  the  principle  as  follows :  "  A  prize 
brought  into  our  ports  would  be  in  no  wise  subjected  by 
that  circumstance  to  our  jurisdiction,  except,  perhaps, 
in  the  single  case  of  its  being  necessary  to  assume  the 
jurisdiction  to  protect  our  neutrality  or  sovereignty,  as 
in  the  case  of  captures  within  our  jurisdictional  limits, 
or  by  vessels  fitted  out  in  our  ports.'' 

The  expression  of  this  opinion  was  produced  by  the 
discussion  of  an  incidental  point  in  that  cause.     The 
main  question  was  not  analogous  to  that  under  the  con- 
sideration of  this  court. 
In  the  case  of  the  Alesta,  9)  Cr.  359.,  Washington^ 
,.  ^^  Justice,  delivered  tlie  opinion  of  the  court,  and  states, 

^^.\^^  ^'  If  the  capture  be  made  within  the  territorial  limits 

r^ '  of  a  neutral  country,  into  which  the  prize  is  brought, 

or  by  a  privateer  which  had  been  illegally  equipped  in 
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such  neutral  country,  the  prize  courts  of  such  neQtral    new-york, 
country  not  only  possesses  the  power,  but  it  is  their     s^^^r^t^ 
duty,  to  restore  the  property  so  illegally  captured  to      stoughton 
tfae  owner." — ^Agaio  :  ^^  All  captures  made  by  means  of       Taylor, 
such  equipments  are  ill^al  in  relation  to  such  nation,  "^ 

and  it  is  competent  to  her  courts  to  punish  the  offenders, 
and  in  case  the  prizes  taken,  are  brought  infra  presidia^ 
to  order  th^jm  to  be  restored. 

These  are  all  the  cases  which  it  seems  necessary  to  ex- 
amine.    They  afford  a  perfect  view  of  the  law,  as. laid 
down  by  the  Supreme  Court,  and  it  is  plain  thi^t  the  nU 
most  extent  of  the  doctrine  they  maintain,  is,  that  cap- 
tures made  by  vessels  equipped  in  a  neutral  nation  are 
illegal  only  in  relation  to  such  nation  ;  and  if  they  are 
brought  infra  presidia  her  ports,  restitution  will  be  or- 
dered— ^no  other  remuneration  is  held  forth — no  other   • 
resource  is  opened  to  the  captured  complainant.     It 
will  not  be  denied  that  an  exception  to  a  general  rule  id 
to  be  taken  strictly:  that  it  goes  no  farther  than  its 
terms  clearly  imply.    Indeed,  it  would  be  impossible 
upon  any  unknown  principles  of  admiralty  or  prize  law, 
to  take  jurisdiction  and  award  restitution  under  any  other 
circumstances.  No  court  can  exercise  prize  jurisdiction, 
unless  there^  ipsa^  the  corpusyhe  actually,  or  constructive- 
ly in  its  possession.    If  authorities  be  necessary  to  sup- 
port a  position  so  universally  known  and  understood  by 
every  civilian,  I  refer  to  3  Br.  Civ.  and  Ad.  Law, 
100,  1,  S,  4  voU46.     4  Cr.  277.  397^  513,  14.  254. 

I  might  now  call  upon  the  counsel  for  the  plaintiff  to         * 
prove,  affirmatively,  that  their  case  is  within  the  excep- 
tions established  by  these  decisions  «of  the  Supreme 
Court.    They  have  furnished  neither  analogy  ner  prece- 
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"^'iB?**'  dent  for  their  proceeding,  bulrhavc  relied  entirely  on  tbe 
irregular  and  nnsoand  mference,  that  because  the  capture 
was  illegal  as  to  this  country,  it  was  illegal  as  to  Spain;  and 
that  because  tbe  property  would  have  been  restored,  if 
brought  infra presidia,  therefore,  they  will  be  permitted 
to  pursue  a  personal  remedy*  But  is  it  not  fallacious — 
grossly  fallacious  to  infer,  that  an  act  illegal  as  to  tbe 
offended  power,  a  neutral,  must  be  so  as  to  the  opposing 
belligerent,  and  that  because  the  property  captured 
would  be  restored  if  brought  within  our  jurisdiction ; 
therefore^  if  it  be  not  brought  within  it,  we  will  give  a 
xemuneration  in  damages,  through  the  medium  of  an 
action  of  trespass  ?  This  reasoning  is  unworthy  of  a 
formal  refutation.  It  is  destitute  of  all  legal  precision, 
and  if  permitted  to  prevail,  would  confound  all  the  es- 
•  tablished  distinctions  between  belligerent  rights  and 
neutral  duties. 

As  no  positive  authority  of  any  sort  has  been  pro- 
duced to  authorize  this  extraordinary  proceeding,  1 
should  be  justified  by  tbe  usages  of  a)l  courts  to  stop 
here,  and  order  Jhe  defendant  to  be  discharged;  but  I 
shall  proceed  to  show,  negatively,  by  authority,  and  by 
reasoning  conclusive,  (at  least  to  my  own*  mind,)  that 
this  action  cannot  be  maintained,  and  that  the  plaintiff* 
is  not  entitled  to  hold  the  defendant  to  baiL 

Here  it  is  proper  to  recur  to  a  fact  which  will  render 
the  authorities  to  which  I  shall  refer  directly  applicable  ^ 
to  this  Cfse,  to  wit :  that  this  capture  was  condemned  by 
a  court  of  admiralty,  sitting  and  proceeding  u'nder  the 
authority  of  the  government  that  authorized  the  capture ; 
or  if  the  certificates  of  condemnation  should  be  deemed 
irregular,  or  not  sufficiently  proved^  yet  that  the  prize 
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was  carried  «n/*ra  presidia  a  port  of  the  capturing  powgr.    NEW-tork, 
It  would  be  an  idle  waste  of  time,  and  trifling  with  the     .^^^^^^^^^ 
understanding  of  the  profession,  to  cite  many  authorities      Stoughton 
to  prove  that  a  condemnatioD  of  a  prize  in  a  court  of  .   Xayior. 
admiralty  is  binding  and  conclusive  against  all  the  world.  --<-*—<'*«—- 
The  following  abundantly  show  it : — T.  Raymond,  473. 
Collect  Jurid.  153,  voL  L     1  Dal.  78.    Rose  v.  Hime- 
ly,   369.   271.  28S,  383..    4  Cr.  269.  271.  282,  283. 
3  Dal.  86.,  in  Penk  v.  Doane,  Paterson,  J.  says,'^'  The 
sentence  of  a  court  of  admiralty,  or  of  appeal  in  ques- 
tions of  prize,  binds  all  the  world,  as  to  every  thing  con- 
tained in  it,  because  all  the  world  are  parties  to  it.   The 
sentence,  so  far  as  it  goes,  is  conclusive  to  all  persons.^' 

Put  if  the  condemnation  has  not  been  sufficiently^ 
proved^  yet  the  prize  was  carried  it^ra  prtsidia  the 
ports  of  the  captor.     That  is  undoubted. 

To  prove  that  this  excludes  all  remuneration  in  da- 
mages in  the  courts  of  the  United  States,  I  shall  first 
cite  the  case  of  the  United  States  v  Peters,  3  Dal.  121. 
as  directly  in  point.  Most  of  the  facts  in  that  case  were 
the  same  as  in  this :  the  capturing  vessel  was  alleged  to 
have  been  fitted  out  in  the  United  States — ^the  comman- 
der afleged  to  be  an  American  citizen,  and  neither  al- 
legation denied;  but  diere  were  other  facts,  which 
made  the  case  stronger  Aan  this,  and  pressed  with  great 
£>rce  upon  the  justice  of  the  court.  The  property  cap- 
tured was  American^  but,  as  in  this  case,  had  not  been 
brought  into  the  ports  of  the  United  States,  and  da- 
mages were  sued  for  by  the  American  owner.  The  cap- 
turing vessel  and  her  commander  were  both  within  the 
jurisdiction  of  the  court,  and  both  had  been  arrested  by 
process  issued  out  of  the  District  Court  of  Pennsylvania^ 
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NEW-TORKy  a&d  a  motion  was  now  made  to  tho  Supreme  Cout  of 

1818. 

^^^^^„^ .  the  United  States,  for  a  writ  of  prohibition,  directed  to 
Stouchton  the  District  Court.  Upon  the  argument,  thoTety  quen- 
/Taylor.  tion  ROW  under  consideration  here,  was  raised,  and 
stated  in  terms — ^that  is,  in  the  words  of  the  reporter. 

<'The  controversy  turned  principally  upon  this  point: 
whether  \be  District  Court  could  sustain  a  libel  for  da* 
mages,  in  the  case  of  a  capture,  asprize^  made  by  a  bel- 
ligerent power  on  the  high  seas,  when  the  vessel  cap- 
tured was  not  brought  within  the  jurisdiction  of  the 
United  States,  but  carried  for  adjudication  tn^ra  prtsi' 
dia  of  the  captors/' 

It  will  not  be  disputed  th]|t  this  is  Uie  very  point  I  am 
called  on  to  decide :  land  it  must  be  remembered  that 
flie  captain,  in  that  case,  was  under  arrest,  as  well  as  his 
vessel. 

The  Supreme  Court,  after  solemn  atgument,  directed 
a  writ  to  issue,  prohibiting  the  District  Court  from  hold- 
ing farther  plea  of  the  premises,  and  directing,  forthwith, 
both  the  commander  and  his  vessel  to  be  released. 

With  this  case  on  record,  it  is  a  matter  of  surprise,  and 
worthy  of  animadversion,  that  this  proceeding  should 
have  been  attempted,  and  still  more  singular,  that  a  re- 
fusal to  sustain  it  should  be  deemed  extraoidinaiy  and 
pregnant  with  alarming  consequences. 

1  shall  advert  to  one  authority  more.  It  is  not  a  de* 
cision  of  the  Supreme  Court,  but  of  a  very  enlightened 
judge,  who  elucidates  eveiy  subject  he  examines  with 
great  ability  and  research,  and  whose  judgments  are  en- 
titled to  the  confidence  and  respect  of  every  tribunal 
acting  under  the  laws  of  the  United  States.  It  is  the 
opinion  of  the  Circuit  Court  of  the  United  States  for  the 
first  circuit,  in  the  case  of  the  Invincible,  3  Gall.  29. 
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I  was  referred  to  it.  as  showing  that  the  court,  ia  that    new-tobk, 

1818 

case,  recognized  the  doctrine  laid  down  by  the  Supreme     y^^.^^^.^^ 
Court  in  Talbot  v.  Jansen,  and  the  Alerta ;  and  so  it      stougbton 
was  bound  to  recognize  it,  as  is  every  subordinate  tri^       TayW. 
bunal ;  so  does  this  court,  in  the  very  terms  in  which  it  — — — 
is  given.     Judge  Story's  construction  and  apptication  of 
the  law  is  precisely  that  which  is  adopted  here*    AU 
luding  to  the  cases  1  have  just  cited,  he  says,  "  but  al- 
lowing these  cases  to  have  the  fullest  effect  the  most 
liberal  construction  can  impute  to  them,,they  only  decide 
that  Uie  jurisdictjion  of  our  Courts  in  matters  of  prizes 
made  by  foreign  cruisers,  attaches  whenever  the  prize 
property  is  within  our  ports*    In  the  case  before  us,  the  . 
cruiser  itself  only  is  within  the  country,  and  not  the  cap- 
tured ship  in  the  character  of  prize*     I(  is,  therefore, 
clearly  distinguishable.'^ 

The  cruiser  was  in  the  country,  and  so  was  her  com- 
mander, but  not  a  word  escaped  the  counsel  or  the  courts 
that  would  authorize  a  pretence  to  hold  him  liable.  If 
prize  jurisdiction  does  not  ilttach  when  the  cruiser  and  the 
commander  are  both  within  the  jurisdiction  of  the  court, 
is  not  the  conclusion  irresistible  and  complete,  that  it 
does  not  when  the  latter  alone  is  here  ? 

But  more  is  said  in  this  opinion  applicable  to  this  case. 

After  stating,  that  in  general,  in  cases  of  marine  torts, 
the  admiralty  will  sustain  jurisdiction,  where  either  the 
person  or  his  property  is  within  the  territory,  and  arrest 
either,  he  adds,  ^^  But  it  affords  suq^  remedies  only  where 
the  tort  is  a  mere  marine  trespass,  and  not  where  it  in- 
volves directly  the  question  of  prize*^^  Farther — "  In 
the  next  place,  the  principal  question  involved  in  a  trial 
under  such  circumstances,  necessarily  is  the  question  of 
prize.''      And  again — '^  Whether  damages  shall  in  any 
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NEW-TORK,  cftse  of  captare  be  given,  rtiast  depend  upon  tbe  law  of 
^^^^^^^     prize,  as  understood,  and  administered  by  the  foreign 
stoughton     sovereign,  in  a  case  of  probable  cause,  upon  the  subee- 
Taylor.       quent  conduct  of  the  captors.    The  damages,  tfaereforot 
""■"~~— ~"  are  not.  an  independent  and  principal  inquiry,  but  a  re- 
gular incident  to  the  question  of  prise,  in  whatever  man- 
ner the  process  may  be  instituted ;  and  this  considera- 
tion disposes  of  that  part  of  the  argument,  in  which  it  is 
assumed,  that  although  a  neutral  tribunal  mayjiot  direct- 
ly entertain  the  question  of  *prize,  yet  it  may  collateral- 
ly, when  it  is  a  mere  incident  to  the. question  of  dam- 
ages.'' 

This  opinion  supports  all  the  positions  I  have  taken  in 
this  cause.  And  as  my  attention  had  not  been  directed 
to  it  when  I  decided  several  points  in  the  early  stages  of 
this  controversy,  it  is  a  matter  of  great  satisfaction  to 
perceive,  that  the  principles  1  maintained  were  in  strict 
conformity  to  this  exposition  of  the 'law. 

The  conclusion  will  no  longer  be  resisted,  I  trust,  that 
in  matter  of  a  prize,  made  by%reign  cruisers,  the  courts 
of  the  United  States  can  take  no  jurisdiction,  unless  the 
prizes  be  brought  withia  our  ports,  although  the  cap- 
turing vessel  be  outfitted  here  ;  and  it  is  proved  as  well 
as  admitted,  that  when  a  neutral  power  does  not  take 
cognizance  of  the  case,  under  one  of  the  exceptions  to 
the  general  rule,  then  the  courts  of  the  capturing  power 
have  the  sole  and  exclusive  jurisdiction. 

It  is  next  to  be  shown,  that  the  court  having  exclusive 
jurisdiction  of  the  principal  question,  has  also  of  all  its 
incidents  and  consequences.  As  this  opinion  has  already 
been  extended  to  a  length  somewhat  unusual,  I  shall  be 
concise  in  what  remains  to  be  said. 

Two  Cases  in  Carthew,  p^  398.  474.  are  full  to  this 
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point,  and  also,  Le  Caux  v.  Eden,  and  Lindo  v.  Rodnejr   NEW-YOBVt 

— ^Possine  Daug*  \^-n/-w 

^^  If  the  admiralty  is  possessed  of  a  cause,  it  has  a     Stoughtoa 
right  to  try  every  incidental  question.'^    3  DaK  6.  Tayioc* 

*'  The  original  act  derived  its  quality  from  the  inten-  — — — ■ 
tion  of  the  seizure,  which  was  as  prize ;  and  the  law 
precludes  any  court  from  deciding  on  the  incident,  that 
had  no  jurisdiction  of  the  original  question.^'     3  Dal. 
and  Collect*  Jorid.  Silesia  Coao. 

^*  Prom  the  very  nature  of  things,  the  question  of 
damages  must  be  determined  by  the  same  tribunal  that 
determines  the  question  of  prize :  it  is  an  incident,  and 
whoever  takes  cognizance  of  the  principle  question, 
must  likewise  take  c<^izance  of  that.''  3  Da).  126. 
f  This  is  from  the  aigument  of  counsel ;  but  it  derives  the 
weight  of  authority  from  the  recognition  of  the  oppo- 
site counsel  in  the  one  case,  and  of  the  court  in  the 
other. 

Mr.  Justice  Johnson's  opinion  in  Rose  v.  Himely,  le* 
cognizes  these  principles  as  undoubted  law ;  and,  as  baa 
been  shown  in  the  case  of  the  Invincible,  it  is  decided 
expressly,  that  the  court  a»t  having  jurisdiction  of  the 
question  of  prize,  had  not  of  the  question  of  damages, 
in  whatever  manner  they  might  be  claimed. 

Jurisdiction,  then,  of  the  question  of  prize,  draws 
after  it  jurisdiction  of  all  its  incidents ;  and,  in  the  lan- 
guage of  Mr.  Justice  Story,  ^'  damages  are  a  regular 
incident  to  the  question  of  prize."  They  are  not  only 
a  regular,  but  an  inseparable  incident.  There  can  be  no 
damages  for  a  taking  as  prize,  unless  the  prize  be  tried 
and  acquitted.  It  can  only  be  tried  in  a  prize  court. 
By  the  constitution  and  fundamental  laws  of  that  court, 
it  is  not  only  authorized,  but  bound  to  give  redress,  by 

Vol.  III.  5« 
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I9EW.Y0BK,  way  of  damages,  for  a  capture,  wbich,  upon  the  trial, 

^^.^^^^^     proves  to  have  been  illegally  made.  They  can  no  where 

Stoughton     else  be  ascertained  and  awarded.    There  are  the  par* 

Tayior.       ties  to  make,  to  hear,  and  repel  each  other's  all^tioa 

/  — ^there  are  the  papers,  documents,  and  testimony,  by 

which  alone  the  court  can  be  governed  in  its  examina- 
tions and  decisions.  This  investigation  forms  a  part  of 
the  trial  of  the  prize — the  same  facts  that  establish  the 
character  of  the  capture,  viz :  whether  it  be  prize  or  no 
prize  must  determine  whether  there  8h[^U  be  damages  or 
DO  damages.  If  they  are  not  claimed  in  that  court,  they 
cannot  be  claimed  elsewhere.  The  opinions  of  BuUer 
and  Lord  Mansfield  establish  these  positions  beyond  all 
controversy ;  and  that  a  distinct  and  independent  actioa 
of  trespass  will  not  lie  for  a  taking  as  prize, 

A  seizure  as  prize  is  no  trespass,  though  it  may  be 
wrongful.  The  authority  and  intention  with  which  it  is 
done  deprive  the  act  of  the  character  that  would  other- 
wise be  impressed  upon  it.  The  tort  is  meiged  in  the 
capture  as  prize. 

It  is  one  of  the  objects  of  a  prize  court  to  inquire  in- 
to the  authority  by  which  th§  capture  is  made.     If,  by 
the  authority  of  the  sovereign,  the  original  taking  must 
be  deemed  legal,  as  to  the  party  committing  the  act,  the 
ultimate  validity  of  the  prize  will  depend  on  subsequent 
investigations;  but  the  party  making  the  capture  is 
justified  by  the  orders  of  his  sovereign.     They  convert 
the  act  of  the' individual  into  a  matter  of  state.     The 
Bioment  an  act  is  authorized  or  directed  by  the  supreme 
powef  of  a  nation,  the  contest  is  national,  not  personal 
•^the  dispute  is  not  between  the  individuals,  but  be- 
tween their  governments. 
This  capture  is  proved  to  have  been  made  under  the 
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aatliority  of  the  government  of  Buenos  Ayres :  the  de-   ^^^]?^' 
fendant,  therefore,  incurred  no  personal  responsibility,     v^-v^-^^ 
However  the  act  may  have  been  considered  in  rela-      stoughton 
tion  to  the  offended  power,  if  the  prize  had  been  brought       Taylor. 
within  its  jurisdiction,  it  was,  unquestionably,  legal  as  — — — *— 
between  the  parties. 

From  all  the  decisions,  therefore,  of  our  courts,  takeu 
in  connexion  with  the  general  principles  of  internation- 
al law,  the  following  rule  indubitably  results: — That 
captures  made  by  means  of  equipments  obtained  here, 
if  brought  within  our  jurisdiction,  shall  not  avail ;  but 
the  capture,  if  authorized  by  the  sovereign  of  the  cap- 
tor, is  legal  as  between  the  parties ;  and  if  carried  into 
his  possession,  or  infra  presidia  his  ports,  cannot  be  re- 
covered here.  On  this  conclusion  I  rest  with  perfect 
confidence. 

Enough  has  now  been  shown  for  the  purposes  of  this 
case  ;  but  as  it  has  been  made  the  subject  of  animadver- 
sions,  not  altogether  decorous  or  proper,  I  shall  proceed 
to  show,  that  upon  principle  and  indisputable  authority 
too,  no  suit  or  proceeding  of  any  sort  can  be  maintained 
in  the  courts  of  a  neutral  nation,  by  the  subjects  of  one 
belligerent  against  the  subjects  of  the  other,  for  acts 
(rowinig  out  of  the  war. 

IT  an  action  of  trespass  could  be  maintained  for  an 
act  committed  beyond  our  jurisdictional  limits,  so  could 
every  other,  calculated  to  repair  the  injuries  and  redress 
the  grievances  that  would  naturally  flow  from  a  state  of 
war  ;  and  how  preposterous  would  be  the  spectacle  af- 
forded by  belligerents  prosecuting  each  other  in  neutral 
courts  in  actions  of  trespass,  false  imprisonment,  and 
even  assault  and  battery.  AU  their  battles  would  be 
fought  over  again  on  neutral  ground.    Bat  these  things 
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NEW.TOBKy  are  not  pennitted.    Neutrals  have  nothing  to  do 

^^^^^^.^     questions  of  right  or  wrong  between  the  belligerents, 

Stoughton     and  will  not  suffer  them  to  be  agitated  in  their  tribunals. 

Taylor.       This  rule  of  conduct  is  prescribed  by  all  writers  who 

"^*—~"~^  have  treated  of  the  rights  and  duties  of  neutrality.    I 

•  shall  cite  a  few  authorities  that  are  very  explicit  on  this 

point.  * 

'*  The  neutral  ought  to  consider  as  lawful  whatever 
either  of  the  belligerents  may  do  to  the  other :  and 
should  regard  no  act  of  warfare  as  unjust.  Those  who 
are  not  judges  between  the  contending  nations,  and  who 
are  no  parties  in  the  war,  have  no  right  to  take  cogni- 
zance of  their  acts,  or  to  decide  on  the  justice  of  their 
cause :  it  is  necessary,  therefore,  that  every  act  done  bj 
either  of  them,  during  the  war,  should  be  regarded  by 
all  neutral  powers  as  lawfully  done.V  3  Az.  64. 

^'  As  between  the  belligerents  tBe  neutral  is  bound  to 
see  right,  whenever  he  sees  possession  of  a  rig^t  onac- 
companied  by  possession,  he  cannot  take  notice.^'  Byn. 
118.  In  this  case  the  prize  is  in  possession  of  the  sove« 
reign  of  the  captor,  and  we,  as  neutral,  are  bound  to 
consider  that  possession  rightful. 

^<  When  a  nation  renfiains  neutral  in  war,  she  is  bound 
to  consider  it  equally  just  on  both  sides,  as  relates  to  its 
efieclsj  and,  consequently,  to  look  upon  every  capture 
made  by  either  party  as  a  lawful  acquisition.  To  allow 
one  of  the  parties  to  enjoy  in  her  dominion  the  right  of 
claiming  things  taken  by  the  other,  would  be  declaring 
in  favour  of  the  former,  and  departing  from  the  line  of 
neutrality/^  Chitty,  94.  These  principles  are  laid  down 
by  Vattel,  in  different  places.  C.  2,  3,  4. 

I  shall  cite  but  one  case,  from  Robinson,  out  of  many 
that  lie  before  me.    In  the  Henrick  and  Maria,  4  Rob. 
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46,  47.  Sir  William  Scott  says,  <<  The  neutral  state  has 
nothing  to  do  with  the  rights  of  force  possessed  by  the 
one  belligerent  against  the  other ;  it  has  nothing  to  do 
with  the  enforcement  or  consummation  of  such  rights  ; 
it  owes  to  both  parties  the  simple  rights  of  hospitality, 
and  even  these  are  yery  limited  in  dse  practice  of  most 
civilized  states.'^ 

<^  The  neutral  state  can  have  no  compulsory  jurisdic- 
tion to  exercise  upon  either  party  upon  questions  of  war 
depending  between  them;  nor  can  any  such  jurisdiction 
be  conveyed  to  it  by  the  authority  of  one  of  them,'' 

These  are  the  principles  that  prevail  in  the  courts  of 
Europe,  and  they  have  been  recc^ized  by  our  bwn. 

In  the  case  of  the  United  States  v.  Palmer,  3  Wfaea- 
ton,  the  Supreme  Court  says,  ^'  If  the  government  of 
the  union  remains  neutral,  but  recognizes  the  existence 
of  a  civil  war,  the  courts  of  the  union  cilnnot  consider 
as  criminal  those  acts  of  hostility  which  war  authorizes, 
and  which  the  new  government  may  direct  against  its 
enemy. 

These  principles  are  derived  from  elementary  writers 
of  established  reputation,  and  adopted  as  rules  of  de- 
cision, as  well  in  foreign  as  domestic  tribunals,  instituted 
for  the  administration  of  public  law*  They  are  founded 
in  good  sense,  and  seem  to  have  anticipated  the  absurd 
consequences  that  would  necessarily  flow  from  permit- 
ting belligerents  to  pursue  each  other  into  neutral  coun- 
tries, and  there  seek  civil  remedies  for  acts  of  war. 

It  seems  unnecessary  to  pursue  any  branch  of  this 
inquiry  fiirther.  Unless  my  view  of  the  law,  and  the 
authorities  I  have  submitted,  are  imperfect  or  fallacious 
every  position  I  have  assumed  has  been  supported  by. 
authorities  alone  binding  and  c<mclusivte.     Although 
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KEW-TORK,  flie  blbd  zeal  and  hardihood  of  the  partizan  mar  resist 

1818.  • 

^^^^^^^     coDvictioD,  anprejadiced  reason  and  common    sense 
Stonghton     must  be  satisfied. 

Taylor.  There  is  now  no  ground  left  on  which  this  proceed- 

—"■■"""*"  ii^can  be  sustained,  and  the  defendant  must  be  dis- 
charged on  common  bail. 


NEW-YORK,  OCTOBER  13,  1824. 

The  People  ^ 


V. 


Hugh  JI^Evou^  C^ely  MEvm/i  ^assault  ard  bat'^ert^ 
liamsy  and  i^mothtf  Leartfi 


Jos.  Ck^sidy,  David  MWU- 


Present,  The  Honourable  Richard  Riker,  Recorder. 
Aldermen,  Seymour  and  Ireland. 

Maxwell^  District  Attorney,  D.  Grahanij  and  Van 
Wyckj  Esqs.  for  the  People. 

Emmet  J  Sampson^  Bogardus^  and  Fay,  Esqs.  for  De% 
fendants. 

The  defendants  were  indictid  for  an  assault  and  bat ; 
terj  on  Henry  Busb,  on  the  13th  of  July  last,  at  Green* 
wich. 

Mr.  Graham  opened  the  case  for  the  prosecution. 

Gentlemen  of  the  Jury — The  defendants  are  indicted 
for  an  assault  and  battery  on  H.  Bush,  on  the  l^th  of  July 
last,  during  a  procession  of  Orangemen  in  the  Tillage  of 
Greenwich,  having  this  peculiarity,  that  it  is  one  of  the 
remote  consequences  of  a  very  ancient  feud,  bottomed  on 
passions  of  the  most  desolating  character,  partly  political, 
but  religious  in  a  much  greater  proportion.    The  con- 
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teodiogparties hare  at  differentperiods  assumed  diffisrent   new-tohk, 
names,  and  have  been  actuated  by  passions  varying  in     v^^_,^^ 
strei^tb,  but  the  nature  of  the  quarrel  has  been  essen-    The  People 
tially  the  same.    Like  the  waters  of  the  Nile,  yon  can  m^Evoj  et  aL 
lyace  their  aniQiosities  back  over  vast  and  desert  regions,  — — — — • 
sometimes  descending  in  a  widely  spreading  and  majes- 
tic stream,  sometimes  dashing  from  precipices  of  tre- 
mendous height,  foaming  with  awful  grandeur  in  the 
gulph  below ;  at  others  draggi^ig  itself  along  through  the 
slu^ish  mud,  and  anon  gentle>  contracted,  and  diminish- 
ing,  ending  in  a  diminutive  stream  of  two  feet  in  diame- 
ter.    In  Ireland,  the  birthplace  of  their  quarrels,  they 
were  originally  designated  English  and  Irish,  afterwards  ^ 

Protestants  and  Catholics,  and ,  finally  Orangemen  and 
Ribbonmen.  This  last,  being  the  character  in  which 
the  parties  appear  before  you,  requires  some  explanation. 
The  distinction  of  Catholic  and  Protestant  prevailed 
from  the  Reformation  until  1 793,  when  Wolfe  Tone 
planned  a  society  on  principles  analogous  to  those  of  the 
French  Revolution*  It  was  called  ^'  The  Society  of 
United  Irishm^n,^'  and  it  was  composed  chiefly,  but  not 
exclusively,  of  Catholics,  all  parties  forgetting  their  dis- 
tinctions in  the  ferment  of  political  enthusiasm,  which 
did  what  nothing  else  could  have  accomplished,  uniting 
Chose  who  had  for  moreflian  six  centuries  been  tutored 
and  trained  to  heat  and  extirpate  each  other.  The 
professed  object^as  ^'a  general  amelioration  of  the 
Irish  people  by  a  reSofff^^^iPBrli^menU  &nd  an  equali- 
zation of  Catholic  and  f^rOtestant  interests  ;^'  but  par<» 
liamentary  change,  and  Catholic  emancipation  were 
only  pretexts,  the  main  object  being  to  accomplish  a  re- 
volution* When  the  Protestants  had  time  to  cool  and 
reflect,  and  the  fervor  of  the  French  Revolution  had 
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SiEW-TORX,  quenched  its  rage  iq  the  Mood  of  its  own  votaries,  tbej 
y^^.^,^,^  saw  their  error,  and  were  shocked  at  the  idea  they  bad 
The  People  in  a  moment  of  phrenty  entertained,  of  casting  off  the 
M'EvojretfiL  protection  of  the  Britiah  government  They  suddenly 
'—"""——"  repented,  and  with  an  impulse  which  usually  follows 
political  enthusiasm,  they  vibrated  into  the  opposite 
extreme*  To  restore  public  confidence,  and  to  secure 
diemselvea  more  eflfectually  from  the  Cattiolics,  they 
superadded  to  the  oath  of  allegiance  one  of  loyalty  and 
renewed  attachment  to  the  government.  And  because 
the  Protestant  ascendancy  was  first  achieved  by  William, 
Prince  of  Orange,  they  chose 'him  as  their  patron  saint, 
and  renewed  the  celebration  of  the  victory  over  James. 
The  former  derived  the  nkme  of  Orangemen  from  the 
Prince  of  Orange  and  emblems  of  that  colour,  the  latter 
being  distinguished  as  Ribbtmmen,  owing  to  a  green  rib- 
bon, the  badge  of  the  order  of  the  United  Irishmen. 
The  great  political  union  being  thus  broken,  the  Catho- 
lics, cohered  with  more  inflexible  attachment  to  each 
other,  and  condensing  their  energies,  directed'  them  to 
their  emancipation  from  penal  laws,  and  restoration  to 
equal  rights.  With  these  motives  and  objects,  and  dis- 
tinguished by  their  respective  emblems,  the  Ribbonman 
has  celebrated  his  Patrick's  day  on  the  17th  of  March, 
and  the  Orangeman  his  Sang  William's  day  on  the  13th 
of  July.  In  later  years,  these  celebrations  have  been 
attended  in  Ireland  with  frightful  bre^lhes  of  the  peace. 
The  parties,  armed  and  wSrttied,  have,  in  imposing 
numbers,  arrayed  themselves^'a^aihst  each  other,  and 
prompted  by  the  most  infuriated  passions,  aided  by  tra- 
ditional animosities,  have  steeped  the  adverse  emblems 
in  blood.  Whether  these  associations  are  legal  in  them- 
selves, or  become  illegal  only  in  their  consequences, 
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mar  be  a  question,  but  is  one  of  little  moment.     It  is    NEW-TORK, 

.  1824. 

sufficientlj  manifest  they  cannot  be  endured.     In  Ire-     v^p>,^^ 

land  they  have  been  discountenanced,  whether  volun-  The  People 

tarily  as  some,  or  by  statute  as  others  pretend,  is  imma-  M'Evoy  et  al. 

terlal.  — — — . 

Gentlemen — Those  wild  and  crude  transactions  were 
formerly  matter  of  history,  or  at  the  most,  of  information 
carried  across  the  Atlantic  from  the  troubled  and 
bloody  scene  of  action;  but  they  have,  in  an  evil  hour, 
with  all  the  secresy,  malignancy,  and  wide-spreading  mis- 
chief of  a  pestilence,  found  their  their  way  to  the  peaceful 
bosom  of  society  here.  On  this  subject  an  experiment 
has  been  made  in  the  neighbourhood  of  our  city  last 
July,  into  the  nature  and  effects  of  which  one  jury  has 
inquired  and  passed  as  against  the  Orange  party;  and 
it  is  reserved  for  you,  in  the  administration  of  even-hand- 
ed justice,  to  inquire  into  and  pass  upon  the  demerits 
of  the  adverse  party.  It  will  appear  that,  early  on. the 
1 2th,  the  Ribbonmen  hung  out  a  green  flag  in  view  of  a 
few  Orangemen  at  work  in  the  shop  of  one  Green  ;  that 
much  abuse  accompanied  and  followed  the  insult;  that 
the  party  at  Green's  subsequently  erected  a  pole  and 
crowned  it  with  an  Orange  wreath ;  that  shortly  thereaf- 
ter a  party  of  Catholics  came  round,  armed  with  clubs, 
and  challenged  the  Orangemen  out  to  fight ;  that  this 
being  declined,  they  prepared  themselves  for  a  battle 
towards  the  evening,  and  actually  fell  upon  two  or  three 
Orangemen,  of  which  the  complainant  was  one,  in  great 
numbers,  and  armed  with  bludgeons,  which  they  used  to 
the  great  terror  of  the  neighbourhood,  and  the  almost 
entire  destruction  of  their  adversaries. 

Testimony  on  the  Part  of  the  Prosecution* 

Henry  Bush  testified,  that  on  the  12th  of  July  test,  a 
Vol.  III.  53 
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NEW-YORK,  party  of  Catholics  were  assembled  at  the  house  of  one 
^^.,^^-,^^     Morris,  in  Greenwich.     They  commenced  with  great 
The  People     abuse  towards  the  Orangemen.     About  8  or  9  o'clock, 
M'Eyoy  et  al.  Witness  saw  a  green  flag  out  of  Morris's  window — Saw 
—"■"■""■'^  James  Mumey  there.     He,  in  particular,  was  very  abu- 
sive.    In  the  afternoon,  Moore,  Mullen,  and  Lowry  had 
an  Orange  handkerchief  on  a  pole.    Came  to  Morris's 
with  it.     Went  from  Morris's  to  M^Keever's,  and  then 
went  towards  their  boarding-house.     Witness  then  saw 
fen  or  fourteen  men  come  from  M^Evoy's  yard  towards 
the  Orangemen.     The  0&tholi<;s,  aided  by  about  four- 
teen more,  attacked  the  Orangemen,  and  when  witness 
ran  up  to  save  Moore  from  being  murdered,  he  was 
knocked  down  by  Cassidy,  and  beaten  by  all  the  de- 
fendants.    Mrs.  M*Evoy  struck  witness  after  he  was 
down.     Witness  was  much  hurt.    Did  not  take  part 
until  the  Orangemen  cried  "  murder j'*^  after  they  had 
been  attacked  by  the  C'atbolic  party.    Mrs.  M^Evoy  had 
a  club,  and  threw  stones. 

(Cross-examined  by  Mr.  Sampson.) — Witness  was  not 
stripped  to  fight.  Struck  somebody  on  the  head  whea 
ihey  were  all  coming  upon  him  with  bludgeons,  but  does 
not  recollect  who  it  wad ;  defended  himself  all  he  could. 
Mrs.  M^Evoy  struck  witness  with  a  club.  Witness  does 
not  recollect  that  he  struck  Hugh  M'Evoy.  M'Evoy 
struck  with  a  pole ;  M'Williams  struck  with  a  stick. — 
Witness  and  Ralph  Irving  did  not  go  to  Morris's  toge- 
ther. Witness  went  to  ask  the  Orangemen  to  come 
home. 

The  Court — Gentlemen,  had  you  not  better  confine 
yourselves  to  the  circumstances  immediately  connected 
with  the  affray? 

Sampson* — We  introduce  these  circumstances  to  show 
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that  the  Orange  party  was  engaged  in  an  unlawful  act.  fNEW-TOBK, 
Nobody  nas  a  right  to  wear  the  star-spangled  banner,     \^^s^^^ 
and  go  about  challenging  persons  out  to  fight.     Catho-     The  People 
lies  are  to  be  protected.  M'Evoy  et  •]. 

The  Court. — Protestants  and  Papists  stand  among  us  ■■" 

on  the  same  footing. 

Sampson* — Not  if  Protestants  call  out  for  Papists  to 
murder  them* 

Fay. — ^We  wish  to  shpw  that  it  was  an  insulting  epi- 
thet that  the  prosecutor  used  towards  the  Catholic  par* 
ty ;  and  if  he  induced  an  injury  to  himself,  he  cannot 
now  turn  round  upon  the  party — he  must  take  the  con- 
sequences. 

Graham. — The  counsel  assumes  that  the  prosecutor 
called  them  Papists,  and  that  he  was  of  a  party.  He 
expressly  stated,  they  were  called  Papists,  not  that  he 
called  them  so  ;  denied  that  he  was  of  a  party,  and  says 
that  he  did  not  come  up  until  ^'  murder^'  was  cried. 

The  Court. — ^^We  are  of  opinion,  that  in  this  case 
the  prosecutor  is  not  the  party  seeking  redress — ^that  he 
merely  appears  to  testify  on  the  part  of  the  people. 
The  question  here  is,  has  a  breach  of  the  peace  been 
committed  ?  and  if  so,  did  the  defendants  commit  it  ? 
— ^We  think,  however,  if  we  understood  the  witness 
rightly,  he  said  not  that  he  called  the  Catholic  party 
Papists^  but  that  they  were  called  so  by  way  of  de- 
scription. 

(Cross-examination  resumed.) — Witness  saw  M'Evoy 
about  an  hour  before  the  affray  at  Morris's.  Saw  M<- 
Evoy  go  back  and  forward  frequently,  and  his  men  go  up 
staiis.  The  Catholics  where  at  Morris's,  the  Protestanta 
at  Green's. 

The  Court.--Al]  about  Protestants  and  Catholics  had 
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NEW- YORK,    better  not  be  said,  as  it  cannot  weigh  a  feather.     We 

^®^         are  sworn  simply  to  try  the  fact  of  assault  and  battery. 

The  People        Sampson. — It  becomes  important  to  ascertain  whether 

M'EvovetaL  the  witness  correctly  states  what  took  place,  otherwise 

— — ^— — i  the  defendants  must  be  convicted  by  a  terrible  falsehood. 

Graham*  We  are  under  the  direction  of  the  Court. 
From  the  course  pursued  in  the  other  trial,  I  had  anti- 
cipated similar  proceedings  in  this.  1  agree  with'  the 
Court  that  these  were  simple  trespasses,  and  as  such 
ought  to  have  been  regarded  throughout.  But  haviiig 
commenced  with  party  distinctions,  and  our  clients  pre- 
sented to  another  jury  in  the  unpopular  character  of 
Orangemen,  I  thought  it  but  right  the  distinction  should 
be  kept  up  on  this  trial,  and  they  should  have  the  bene- 
fit of  it  in  their  turn.  We  are  contented,  however, 
that  the  Court  should  control  the  testimony,  relying  on 
their  impartiality  in  distributing  the  judgments. 

Sampson.  I  did  not  put  them  before  the  last  jury  as 
Orangemen.  I  put  them  simply  as  persons  who  had 
broken  the  public  peac^,  and  as  such  they  were  con- 
victed. Fault,  my  clients  have  none,  unless  that  they 
are  papists,  and  cling  faithfully  to  their  religion.  I  give 
them  credit  for  it.  We  can  show  that  they  were  peacea- 
ble, and  that  the  first  attack  was  made  on  them  by  the 
party  complaining  now.  I  hope  the  corporation,  alive  to 
the  interests  of  this  unfortunate  class  of  this  communi- 
ty, will  step  forward  in  their  defence,  and  protect  them 
from  such  gross  and  unprovoked  attacks  as  this  in  future. 
Evil  epithets  have  been  used,  in  order  to  prejudice  this 
jury  and  obtain  a  conviction  5  but  such,  I  know,  will  be 
disregarded  by  the  jury. 

Graham*  I  have  used  no  harsh  epithets.  I  have 
opened  the  case  broadly,  anticipating  the  same  extent 
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of  investigation  in  this  as  the  other  trial,  and  leaving  it    new- YORK, 
to  the  court  to  limit  the  inquiries  in  their  discretion.     I         .  "  ' 
regret  the  gentleman  will  indulge  himself  in  personali-    The  People 
ties,  and  cannot  help  thinking  these  difficulties,  speeches    M^Evoy  et  al. 
and  animadversions  intended  to  furnish  materials  to  cer-  — — — 
tain  penmen,  who  have  com^  here  not  so  much  to  report 
a  trial  as  to  exhaust  their  malice  against  the  advocate. 

The  Court*  This  is  a  plain  question  of  assault  and 
hattery.  If  the  defendants  are  guilty,  they  must  be 
convicted  ;  if  not,  acquitted. 

(Cross-examination  resumed.)  Thomas  Monroe,  one 
of  M'Evoy's  men,  went  up  stairs  at  Morris's.  Witness 
saw  a  great  many  more,  whose  names  have  escaped  his 
memory.  Witness  picked  up  a  stick  when  he  saw  them 
come.  Did  not  strike  till  he  was  struck,  and  only  de- 
fended himself.  As  he  was  retreating,  they  flung  stones 
after  him.  Leary  struck  witness  with  some  sort  of  club. 
All  those  who  came  to  attack  the  Orangemen  had  clubs. 
Neither  Moore,  Mullin  nor  Lowry  had  sticks.  There 
were  sticks  of  split  wood  in  Green's  yard.  There  was 
no  combination  among  the  Orangemen. 

Question  by  Sampson*     Are  you  an  Orangeman  ? 

Ans.  I  am,  and  a  Purple  Marksman  too,  and  I  will 
tell  you  what  they  are — there  is  a  wrong  impression 
about  them. 

The  witness  was  proceeding  to  state  the  nature  of 
these  associations  ^hen  ht  was  prevented  by  the  Court 
on  the  ground  that  they  intended  to  confine  themselves 
exclusively  to  the  fact  of  assault  and  battery. 

John  Moore.  Witness,  Mullen  and  Lowry  were  coming 
from  M'Keever's  with  a  flag,  and  crossed  an  open  lot 
going  to  Green's  where  they  boarded.  Were  about 
thirty  yards  from  Green's,  when  12  or  14  men  came  out 
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NEW-TORK,  of  M^Evoy^s  yard,  and  when  they  were  coming  up  said, 

^^^^^^.^     "  Now  the  flag  goes  down."    Cassidy  struck  Bush  with 

The  People    a  stick.     Bush  gave  no  cause.     Saw  all  the  defendants 

M<£707  et  al.  mingling  in  the  affray  and  strike,  but  cannot  say  whom 

"  they  struck.     Mrs.  M*Evoy  threw  stones.     There  were 

only  ihrtt  of  the  Orange  party  when  the  Catholics  at- 

,  tacked  them.     Bush  and  Irving  came  to  the  aid  of  the 

Orangemen.     They  did  not  strike  before  Cassidy  struck 

Bush. 

(Cross-examined  by  -Rxy.)  Witness  had  no  ^stick — 
carried  the  flag.  No  agreement  with  Bush  and  Irving 
to  come  up.  Cassidy  and  Mumey  ran  up  and  said, 
<'  now  the  flag  goes  down  !"  Witness  swept  with  the 
pole  as  they  were  coming  up.  Cassidy  got  the  pole 
away  from  witness.  Witness  did  not  take  the  flag  to 
insult  any  body.  When  n^tness,  Mullen  and  Lowry 
were  at  M^Ke^ver's,  M'Keever  told  them  to  quit  and 
go  home.  They  were  on  their  way  home  when  they 
were  attacked.  Bush  works  with  witness  at  Green's. 
A  crowd  had  collected  before  Bush  and  Irving  came  up. 
Witness  was  knocked  down  and  laid  ob  with  clubs. 
Witness  was  much  hurt.  Witness  is  not  quite  18  years 
old,  and  is  not  an  Orangeman. 

(Here  iht  prosecution  refute  J.) 
Mr.  Sampson  opened  the  defence.  He  commenced 
by  conjuring  the  jury  not  to  allow  any  feeling  of  preju- 
dice to  weigh  a  feather  with  them  on  this  trial.  It  is 
only  an  assault  and  battery  on  the  record,  but  it  is  an 
important  and  a  very  important  case  to  the  defendants. 
In  this  case,  involving,  as  one  of  the  counsel  has  told 
you,  the  heads  and  protectors  of  many  poor  families, 
useful  and  industrious  men,  who  were  never  engaged  in 
any  quarrel  before,  are  charged  with  a  combination  t« 
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break  the  peace.    If  tbej  are  gailty,  let  the  ann  of  the    new-tork, 
law  fall  heavy  on  their  heads ;  but  if  this  charge  is  un-     s.^-,^^^ 
true,  and  they  are  peaceable  men,  let  them  not  be  vie-    The  People 
tims  to  those  who  have  led  them  into  the  scrape.  M'Evoy  et  &l. 

Gentlemen,  I  shall  show  you  that  there  was  no  combi-  — — — 
nation — and  it  is  a  very  injurious  and  wicked  contri- 
vance to  say  that  the  Catholic  party  rushed  on  by  pre- 
concert— that  M^Evoy,  who  is  termed  the  ring-leader 
of  this  affray,  acted  the  part  of  a  peaceable  man,  and 
remonstrated  the  whole  of  the  day  against  such  pro- 
ceedings. He  had  given  no  provocation  to  any  body 
that  day ;  but  in  pursuance  of  his  peaceable  motives  he 
bad  gone  to  the  Polii^e  to  get  the  magistrates  to  suppress 
this  unlawful  assemblage.  After  waiting  all  day  in  anx- 
ious hopes  that  this  Orange  celebration  would  end,  these 
unfortunate  persons  went  forward  as  good  citizens,  after 
the  affray  had  commenced,  to  stop  it.  They  were  de- 
sirous of  peace — ^they  knew  the  consequences  of  these 
celebrations  in  their  native  country — and  for  doing  what 
every  good  citizen  not  only  ought,  but  is  bound  to  do, 
they  were^  desperately  beaten  and  abused.  M*£voy, 
who  is  put  forth  as  the  head  conspirator,  got  a  despe- 
rate blow  in  the  head.  But  it  is  said  that  they  went 
there  with  clubs.  We  shall  show  that  there  is  no  truth 
in  that  assertion.  They  had  no  clubs,  or  if  they  had, 
they  were  picked  up  in  the  course  of  the  affray  from 
their  antagonists.  As  to  the  green  flag,  the  defendants 
had  nothing  to  do  with  that.  Some  pedlars  at  Morrises, 
seeing  the  work  that  was  going  on,  commenced  black- 
guarding with  the  men  at  Green's.  Neither  M^Rvoy, 
nor  any  of  his  men,  had  any  thing  to  do,  however,  with 
the  blackguarding  match.  Mumey,  it  is  true,  was  reen 
there,  but  it  was  to  see  a  woman  who  lived  there,  and 
was  in  the  habit  of  winding  bobbins  for  him. 
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NEW-TORKy  Gentlemen,  this  was  a  most  dangerous  quarrel  for  the 
x^->^,^*^^  Catholics  ;  they  all  received  some  token  of  this  Orange 
The  People    brotherly  love.     One  man  was  left  for  dead  on  the  field 

V. 

M'Evoy  et  al.  of  battle,  whose  only  offence  was  an  attempt  to  rescue 
a  woman,  who  was  most  brutally  and  shamefully  bea- 
ten ;  and  Cassidy,  who  went  up  in  the  most  peaceable 
manner  to  see  whether  that  was  an  Orange  flag,  was 
swept  by  the  pole,  as  Moore  has  told  you* '  The  Catho- 
lic party  did  not  run  up  to  the  Orangemen  to  the  num- 
ber of  12  or  14,  as  has  been  told  you  ;  they  were  prin- 
cipally spectators,  who  had  been  attracted  tolhespot 
by  the  drunken  ribaldry  and  abuse  heaped  by  these 
Orangemen  upon  the  unoffending  Catholics.  We  shall 
shew  you  that  M'Evoy  did  not  strike  any  person  in  the 
affray,  and  that  he  di^  not  interfere  at  all  but  to  pre- 
serve  the  peace  ;  that  his  wife,  far  gone  in  pr^nacy, 
who  is  brought  before  you  as  a  defendant,  was  most 
shockingly  beaten  and  abused ;  and  in  order  to  satisfy 
you  that  the  Catholic  party  had  no  sticks,  and  used 
none  in  the  course  of  that  affray,  we  shall  farther  prove 
that  the  Orangemen  had  their  bludgeons  stacked  up  in 
Green's,  ready  for  use  at  a  moment's  warning.  If  the 
Orange  party  came  out  with  unholy  intentions — ^if  we 
can  show  you,  as  I  think  we  can,  that  they  came  out 
with  the  intention  to  commence  an  affray,  and  attacked 
the  other  party,  who  had  offered  them  no  offence,  the 
defendants  must  be  acquitted. 

Gentlemen,  this  was  not  a  drunken  quarrel,  in  which 
each  party  was  equally  in  the  wrong — ^it  was  an  attack 
upon  a  parcel  of  injured  and  persecuted  men.  When 
they  got  up  this  insulting  procession,  they  induced  these 
unfortunate  people  to  come  up  ;  and  when  they  came 
up,  they  gave  (hem  a  wipe,  or  a  stroke,  for  what  every 
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bonest  citisen  ou^t  tOy  attempting  to  put  it  down*    I    AfiW-ToiUI« 
shall  not  follow  the  counsel  who  opened  this  case  on     v^^^^^^s*^ 
the  other  side  into  history,  or  in  talking  about  English    TliePeo|>l« 
pales*    That  was  the  commencement  of  Catholic  suf*  M'Evojretal. 
fering9*    They  came  into  ^e  heart  of  their  rery  coun- 
try to  wage  a  war  of  extertBinatioQ*    l^fae  reformation 
was  mode  the  instrument  of  the  grossest  pillage  and 
most  horrible  nmrders  and  robberies  erer  heard. 

Gentlemen^  honester  and  more  loyal  citizens  than 
these  who  lie  under  such  gross  imputations  are  not  to 
lie  found  in  tbia  community ;  and  are  you  to  be  told  that 
you  are  to  be  blinded  with  prejudices  against  them,  and 
that  they  are  to  be  sacrificed  to  the  cunning  and  talents 
of  those  long  practised  in  such  things  ? 

Mr.  Sampson  concluded  by  remarkingi  that  when 
the  eridence  which  they  WQuld  prodkice  should  be  laid 
before  the  court  and  jury,  as  he  had  no  doubt  it  would, 
he  should  confidently  ash  for  his  cfients  a  verdict  of 
acquittal* 

Daniel  Jf^Evoy  testified,  that  witness  and  Hugh 
M'Eyoy  went  into  Morris's  on  the  12th  of  July  last, 
and  the  Orange  party  were  there*  Hi^h  M'Evoy  ask- 
ed  Morris  for  some  ink,  when  Morris  handed  him  a  bot** 
tie*  M^Evoy  found  no  ink  in  it«  Moore  then  cam^ 
up  and  said,  <^  Mr*  MEroy,  do  you  want  my  name  ?'* 
M^Evoy  replied,  ^'  1  want  ilothing  to  do  with  you,''  and 
he  and  witness  went  away*  Witness  saw  the  afijray. 
Moore,  who  had  the  flag,  said,  ^^  Dr-n  you,  for  Papists, 
eoti^  and  take  the  flag,  if  you  dare  f^'  Mumey  said  to 
the  Orangemen,  <'  You  had  better  go  home  and  quit 
ibis  Orange  work,  and  if  you  are  not  able,  the  British 
CoDiul  will  send  you  home.''  Witness  went  to  see  if 
JCing  William's  picture  was  on  the  flag)  as  the;y  haice  in 
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meW'Tomc  Irelaad*    Moore  began  the  affray  bj  siriking  Casatd/ 

y^^^^^^^^     with  the  pole.    Witness  never  let  the  flag  go  till  he  tore 

The  People    it  off.    Did  not  see  Bush  strike.     DonU  think  a  maa 

M<£yojetal.  'Went  bat  three  from  M'Evoy^s.     There  was  no  con« 

'  cert  among  them  to  go,  nor  intention  to  fight.    They 

went  to  see  it  as  thej  woaM  on  the  4th  of  Jdy.   There 

were  no  clabs  when  the  affray  began.    The  Orange 

party  went  over  towards  Green's,  and  other  men  came 

from  Green's.    Saw  stones  ttirown  by  David  Waugh 

and  John  Black,  and  bit  Hu^  M'Evoy.     There  was 

no  provocation,  except  the  one  party  going  to  meet  the 

other.   None  went  out  to  fight,  to  witness's  knowledge. 

Many  spectators  were  wounded. 

Question  by  Sampson. — Did  you  hear  guns  fired  that 
day  ? 

Graham  objected  to  the  inquiry  as  entirety  too  gene- 
N  ral* 

Iby. — If  they  provoked  the  affray,  it  does  not  lie  in 
their  mouth  to  take  advantage  of  their  own  wroi^. 

The  Court. — If  two  agree  to  break  the  peace,  and  do 
tireak  it,  both  may  be  indicted  and  convicted. 

Eramination  resumed.    Did  not  know  of  any  combi- 
nation among  the  Orangemen,  any  farther  than  their  ac- 
tions showed.    Mrs.  M^Evoy  came  to  rid  witness  out  of 
V   their  hands.    Heard  her  sajr  she  was  hurt.     Saw  her 
throw  stones  after  that. 

Hamilton  Shrhuss.  Was  informed  of  an  afiiray 
going  on  between  the  OrSingemen  and  CathoUcs.  Went 
and  saw  Moore  and  Cassidy  contesting  about  a  pole  with 
a  yellow  flag  on  the  end  of  it  They  fought  some  time. 
Witness  had  no  connection  with  M'Evoy's  men.  Saw 
men  passing  backward  and  forward,  but  saw  none  ruft 
out— Did  not  see  M'Evoy  strike*    Did  not  know 
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it  all.    Did  not  see  any  come  across  the  street  witibi    ]fEW.VOBK» 

^  1824. 

clubs.     Saw  M^Evoy  leave  the  pkce  bloodjr.  s^^^v^h^ 

Question  by  the  Court. — ^Did  yoa  see  the  defi^idants    7be  Pec^ 
en  the  battle  ground  ?  M<£voy  ei  al. 

Ana.  Yes.  ' 

Quest.  Did  you  see  any  of  them  endeavouring  to  put 
an  end  to  the  affray  ? 

Jlns*  No.  All  who  were  in  the  afiray  appeared  en- 
gaged^ 

James  Morgan.  Is  a  Catholic*  DofkH  work  with 
ll^Evoy.  First  he  saw  Moore  and  another  young  man 
standing  at  Morris's  ^mer.  When  Cassidy  went  for* 
ward  and  asked  them  to  take  down. the, flag^  he  was 
struck  by  Moore.  Can't  say  how  they  all  came  tihere 
at  once.'  Only  three  <^  M^Evoy's  men  were  there.  Did 
not  see  colours  until  he  went  down  and  saw  the  flag  at 
M'Keever's.  Neither  party  had  clubs  when  the  afiray 
commenced.  There  were  four  or  five  men  with  Cassidy, 
and  two  or  three  with  Moore.  Did  not  see  Bush  there. 
Did  not  see  M'Witiiams  strike*  All  appeared  engaged 
on  each  aide«  Could  not  say  bow  many  there  were. 
They  were  jf>iBeiiy  hearty  at  it.  This  was  between  4 
and  5' P.  M.  Did  not  see  Leary  strike  any  body*  There 
was  a  great  number,  engaged.  [Here  the  witness,  in 
aoswer  to  several  questions  put  by  Mr.  Chraham,  count- 
ed up  14  of  the  Catholic  party  on  the  battle  ground.] 
Cannot  say  how  many  of  the  Protestants  were  there 
— *were  a  great  many  engaged  in  the  affray  whom  he  did 
not  know.  .  Saw  the  defendants  on  the  battle  ground. 

Q^stion  by  the  Qnirt. — Did  the  defendants  appear  to 
try  to  put  an  end  to  the  fight  ? 

Jlns.  I  observed  nobody  trying  to  make  peace ;  all 
appeared  doing  what  they  couldib 
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Kttw«:YORK,      Daniel  Cassidy.    Saw  part  of  the  affray^  Saw  Moore 
s,^^'.^,,^     coming  from  M^Keater's*    James  Cassidy  came  round 
fbv  PbppHi    by  Comelia-Btreet  and  walked  towards  Moore,  and  then 
M'&voy«i«il   Moore  struck  him. 

■     ■  The  Court.    How  will  Morgan's  testimony  be  got 

over  by  tbe  defendants  ?  He  says  ttiat  they  continued  to 
fight  pretty  hearty,  and  that  the  defendants  were  engaged 
in  the  aflRray ;  and  it  i«  a  clear  principle  of  law,  that  all 
who  are  engaged  in  an  affray  are  guilty  of  a  breach  of 
the  peace,  unless  they  use  their  endeavoors  to  stop  it* 
Here  no  attempt  to  restore  the  peace  is  pretended,  an^ 
did  not  exist,  if  Morgan  is  to  be  believed,  and  we  think 
he  is  entitled  to  faJI  credit. 

fmy.    We  cont^df  here  was  no  agreement  to  6gbt> 
Jbnd  that  our  elienls  struck  back  only  in  self^hefence. 

Sctmpson.  We  have  a  Hg^t  to  show  our  witness  is 
mistakeQ.    We  shaD  proceed  to  call  witnesses  to. that 

TheClouFt«-^We  csin  only  repeat  (he  prihciple  of  law 
gcnremrng  Ais  case.  It  is  ifaHy  proved,  unless  yod  can 
abow  Morgan  to  be  perfured,  yourdieotsyso  fiirfrom  trf- 
}ng  to  stop  tiie  afiiray,  to  use  his  eipresaioni  wire  ^'  pret* 
ty  hearty  at  it." 

Sampson. — 1  shall  examtfte  my  wttnesies,  and  defend 
my  clients  to  the  utmost. 

The  Court. — Gentlemen,  it  is  not  wortti^  wUte  ta 
waste  the  time  of  the  court.  \i  your  witnesses,  Morgan 
and  Harkness,  spoke  the  trathy  there  is  an  end  of  the 
case.  If,  bowever,  you  insist  on  examining  more  wit- 
nesses, it  is  your  right,  and  we  shall  devote  sufficient 
time  to  it.  In  the  mean  time,  being  late,  we  shall  di- 
rect an  adjournment. 
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Th€9day,  October  13.  HKW-TORS:, 

Tlie  «oatt  ttiet  pursuant  to  aajoarnmetit. 


The  Recorder  recommended  the  counsel  for  the  de-    ^nie  Pei>ple 
fendants  to  submit  their  cases,  as  it  was  not  possible  they  li'Eroj  et  tl. 
could  escape  conviction.  Jlis  Honour  suggested  that  -    -' 
the  court  had  resolved  to  punisl^  neither  party  for  the 
present,  but  only  to  recognize  them  to  keep  the  peace 
for  one  year,  and,  in  the  mean  time,  to  suspend  the  judg- 
ment.   The  counsel  submitted,  upon  which  the  juiy 
{pronounced  the  defendants  guilty,  and  his  Honour  di- 
Ipectod  both  parties  to  appear  on  Saturday  with  their 
iuneties,  when  ^ey  diould  be  admonisbed,  and  their 
fecognizances  taken. 

SaturJajfj  October  16. 

The  court  again  met  pursuant  to  adjournment,  and 
jiis  honour  the  Recorder  proceeded  to  address  both  par- 
ties who  had  been  found  guiKy  to  the  following  effect ; 

Tibe  Recorded  stated,  that,  in  the  former  trial,  he  had 
laid  down  the  law  to  be,  that  whatever  provocation  might 
bitve  been  given,  it  could  not  amount  to  justification, 
^even  if  the  first  blow  came  from  the  opposite  party ; 
^t  no  perscNi  coidd  lawfully  mingle  in  an  affray,  unless 
witii  a  view  to  quell  it ;  and  that  any  person  so  interfering, 
was  bomd  to  give  notice  that  bis  intention  was  to  keep 
the  peace.  It  appeared  that  the  parties  lived  on  oppo* 
aite  sides  of  the  dteet,  and  that  the  battle  took  place  on 
the  fide  accupied  by  the  Orangemen ;  it  was,  therefore, 
)a  presumption  that  the  CathoUcs  had  crossed  over  with 
«  view  of  escountermg  them.  The  case  resembled  that 
of  two  men  going  out  to  box  by  mutual  agreement,  both 
being  guilty  of  a  breach  of  the  peace.  Messrs.  Emmet 
and  SampsoHj  counsel  for  the  Catholics,  had  agreed  to 
to  a  verdict  against  them,  leaving  it  to  the  vrisdom 
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rfEW-TOSK,  and  justice  of  the  court,  to  deal  with  them  in  the  manner 
^^^^^^^     best  adapted  to  the  case,  to  prevent  future  disputes  and 

The  Peopte     fresh  outrages* 

M<£voy«tftL        The  Recorder  commenced  by  representii^  to  the 

"""'■''***'*^*  Orange  or  purple  oiarksmeUj^the  folly  of  their  attempting 
to  introduce  into  thii^ountry  those  dangerous  and  un- 
becoming practices,  which  had  caused  so  much  disorder 
and  misery  in  their  own ;  and  attributed  it  to  the  recency 
of  their  sojourn  he;re.  Happily  for  the  United  States, 
no  such  religious  bigotry,  and  party  feeling  in  matters 
of  religion,  here  existed;  the  great  and  fundamental 
principle  of  the  constitution  wisely  ordained  by  the  best 
of  statesmen  and  most  enlightened  patriots,  was  that  of 
entire  freedom  of  conscience  and  universal  toleration  for 
«yery  religion*  It  was  for  this  reason  that  the  teachers 
and  professors  of  religion  were,  for  the  sake  of  religion 
itself,  and  the  preservation  of  its  most  sacred  interest, 
deprived  of  all  temporal  power*  To  woiship  G^  ac- 
cording to  the  dictates  of  men's  consciencesi  was  a  right 
that  no  manr,  and  no  sect  should  dare  to  violate.  All 
were  bound  to  tolerate  each  other ;  and  ^gretft  and  wise 
philosopher  has  laid  it  down  as  a  principle,  that  ^<  error 
can  never  be  dangerous,  where  reason  is  left  free  to 
combat  if  Mahometans,  Gentoos,  and  pagans  of  every 
description,  were  to  be  as  much  tolerated  in  their  reli* 
gion,  as  Christians  themselves,  so  long  as  they  did  not 
molest,  persecute,  or  disturb  others  on  the  ground  of 
their  religion.  Religious  persecution  was  the  deadlieat 
scourge  that  had  ever  been  inflicted  upon  man;  and 
that,  wherever.a  religion  arrogated  the  right  of  dictation, 
persecution  was  the  natural  consequence* 

In  this  respect  all  religions  were  alike ;  even  that  of 
Christianity  was  no^  exemptt  Cruel  persecutions  hp  fear^ 
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tA  existed  in  theafflicted  coontiy  from  whence  they  came,    KEW-tork, 
bat  that  it  should  be  transplanted  to  this  land  of  freedom     s^^r-^^r^ 
was  subject  of  equal  astonishment  and  regref,  and  could    Tbe  People 
scarcely  be  believed  did-  not  history  famish  so  many  me-    M'Evoy  et  ai. 
lancholy  proofs  of  this  infirmity  in  human  nature,  which  — — — — 
nothing  but  the  best  institutions  and  the  light  of  reason 
and  experience  could  subdue.    His  honour  then  pro- 
ceeded to  say  that  secular  power  was  the  mother  of  per- 
secution ;  that  the  leading  sects  of  christians  have  all  in 
their  turns  been  persecutors*    The  episcopalian,  or  high 
church,  it  was  well  known,  had  persecuted,  and  popery 
laws  and  test  acts  against  protestant  dissenters  were  es- 
tablished loatters  of  history.     The  repeal  of  the  edict  of 
Nantes  was  an  instance  of  catholic  bigotry  and  supersti- 
tious fanaticism,  and  the  memory  of  Henry  IV*  is  che- 
rished  in  history  for  the  wisdom  and  benevolence  with 
which  he  stru^led  to  obviate  and  counteract  its  bane- 
ful effects*    That  he  might  also  instance  the  catholic 
persecutions  of  Mary,  and  the  present  unhappy  state  of 
Spain.     He  must  candidly  own,  too,  that  the  presbyt^- 
rian  religion,  to  which  he  belonged,  had  not  always  been  ^ 
free  from  bigotry  and  persecution ;  for  during  the  reign 
of  Cromwell,  such  was  the  fanaticism  of  the  presbyteri- 
ans  in  parliament,  that  an  act  was  passed  inflicting  fine 
and  imprisonment  for  one  year  for  the  crime  of  having  in 
the  house,  opening  or  using  the  Book  of  Common  Prayer. 
But  happily  in  this  country  religious  persecution  was  in 
a  great  measure  guarded  against  by  those  great  and  en- 
lightened statesmen  who  laid  the  foundation  of  its  politic 
cal.happiness*  Washington  was  an  Episcopalian,  Frank- 
lin  an  Unitarian,  and  one  of  the  ablest  generals  during 
the  Revolution  was  a  Quaker,  and  one  of  the  most  gal- ' 
hxkt  and  saccessful  generals  during  the  late  war  wasthe 
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NEW-TORfC,  sM  of  a  Quaker.    His  honor  i^m  adrerted  to  the 
Catholics ;  spoke  of  them  as  vahiable  accessions  to  the 


The  People  national  strength,  and  ornaments  to  society ;  and  k« 
M'EvoyetaK  mented  that  they  had  suffered  themselves  to  be  pro^ 
""  vdted  into  acts  which  ^d  led  them  into  so  mach  diffi- 

culty. M^Evey  was  a  respectaUe  man^  as  indeed  most 
of  them  appeared  to  be.  For  M^Evoy^  he  thought,  ther». 
was  some  excuse,  as  he  went  into  the  affray  to  rescuo 
his  wife ;  but  she  was  wrong  in  throwing  a  stone^  not- 
withstanding her  relation  was  in  danger.  With  respect 
to  both  parties,  the  couit  Was  for  this  time  disposed  to 
let  their  own  reflections  and  good  sense  direct  them  t0 
better  conduct  for  the  fiiture.  His  Honor  then  remind- 
ed them  of  the  trouble  and  vexation  those  broils  bad 
brought  them  into,  and  pointed  out  the  advantage  ol 
forgetting  all  party  feelings  which  had  their  origin  in  tiia 
country  from  whence  they  came,  and  drew  a  lively  pic- 
ture of  their  present  disagreeable  situation  contrasted 
with  that  which  they  would  experience  if  they  would 
now,  being  settled  in  this  country,  bury  all  animositiea 
and  live  in  peace  and  harmony  with  each  other.  Hia 
Honor,  however,  said  that  the  Orangemen  were  at  per- 
fect liberty  to  commemorate  any  festivals  of  public 
events ;  but  that  it  must  be  done  in  a  manner  to  give 
no  oflTence  to  their  neighbors,  nor  to  disturb  the  public 
peace. 

The  celebration  of  the  battle  of  ttie  Boyne,  and  other 
events,  however,  could  do  the  Orai^men  no  service  | 
and  tended  only  to  draw  on  them  the  derision  of  their 
neighbours.  King  William,  it  was  true,  had  obtained  a 
victory  over  the  Catholics  on  that  memorable  occasion ; 
but  that  was  now  past,  and  it  was  irrational  for  Inshmea 
to  go  back  so  far  inti»  antiquify  for  causes  to  perpetuate 
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(|iiarrels  and  bloody  affrays  with  each  other.    His  ho^    ^^^^^* 
noQf  at  length  pronounced  the  sentence  of  the  court,     v^^^v-^./ 
which  was,  that  in  order  to  give  both  parties  an  bppoN     '^^^  People 
tanity  of  profiting  by  the  admonition  which  the  Court  M^Evoy  fetal* 
had  now  given  them,  that  each,  and  all  of  them,  who  had 
been  found  guilty,  should  be  bound  in  their  own  recc^i- 
jsances  of  200  dolls.,  with,  a  security  in  100  dolls,  to  keep 
the  peace  for  one  year,  hoping  that  at  the  expiration  of 
that  time,  the  lenity  of  the  sentence,  and  their  own  reflec- 
tions would  have  the  happy  effect  of  healing  the  divisions 
and  allaying  those  animosities  which  had  been  productive 
of  so  much  wretchedness  to  unhppy  Ireland* 

The  Kecordei*,  in  the  course  of  his  remarks,  advert- 
ed  to  certain  misrepresentations  which  had  gone  abroad 
respecting  some  expressions  of  the  council  of  the  Orange-^ 
men,  and  stated,  among  other  things,  that  the  counsel 
had  not  syd  the  Catholics  were  not  worthy  of  toleration^ 
but  only  that,  as  casuistSy  they  did  not  approve  of  the 
Catholic  creed. 


NEW-YORK,  JANUARY,  1814 

Charles  Johnson^  on  behalf^ 

of  himself  officers  and  I  D.  S.  Jones,  Griffin,  Wells 
crew  of  the  private  armed  j    and  Emmet,  for  captoiB^ 
vessel  the  Tickler. ,  J 

V. 

31  hales^  28  ca^es  of  mer^^ 
chandiat,  and  2708  iflrs  J 

hert  Fhlconerjor  mdon^      Harneon,  for  claimant. 

behsUf  of  John  Richard' 

^on* 

Vol.  hi.  55 


4S4 


tlBrORTS  OF  CRIMINAL  tAlf  0ASES. 


NBWTORK, 
1814. 


Johnson 

V. 

18  bales  of 
MerchandiMi 


This  case  will  first  b$  considered  as  it  is  disclosed  by 
the  ship's  papers,  and  (he  preparatoiy  examinations, 
and  then  will  be  examined  the  defence  arising  out  of  the 
farther  proof  that  was  ordered  and  produced* 

It  appears  by  the  papers,  ihit  the  property  in  ques- 
tion was  laden  on  board  the  ship  Mary  and  Susan,  at 
Liverpool,  in  Englaiid,  some  time  in  the  month  of  July, 
1«12. 

That  the  Mary  and  Susan  is  an  American  r^stered 
vessel,  and  thi^t  she  sailed  from  LiverpooFon  the  16th 
of  July,  1813,  on  a  voyage  to  New- York,  with  these 
goods  on  board,  and  under  a  charter-party  to  Joha 
Richardson,  styling  himself  an  'English  merchant^  re-* 
siding  in  Liverpool* 

That  she  had  a  license  on  board,  obtained  from  the 
British  government,  to  protect  her  against  capture  by 
British  cruisers. 

That  at  the  time  of  her  d^arture  informatfon  of  the 
hostilities  existing  between  the  United  States  and  Great 
Britain  had  not  reached  England* 

That  on  the  3d  of  September,  1812,  she  was  captured 
as  a  prize  by  the  privateer  Tickler,  and  brought  into 
the  port  of  New- York*  The  position  in  which  she  was 
taken  is  not  ascertained  with  precision*  It  is  differently 
stated  in  the  preparatory  examinations  which  have  beea 
read,  varying  from  18  to  30  miles  south  of  the  light- 
bouse. 

It  is  also  in  evidence,  that  John  Richardson,  the  per* 
son  in  whose  behalf  these  goods  are  claimed,  is  a  native 
subject  of  the  king  of  Great  Britain,  but  a  naturalized 
citizen  of  the  United  States. 

The  national  character  of  Mr.  Richardson  is  the 
principal  ground  on  which  this  cause  must  be  decided. 
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But  before  I  proceed  to  consider  that,  to  examine  the  iVKW-TORKi 
•fiTect  of  his  naturalization  here,  and  of  bis  subsequent 
residence  in  England,  with  the  explanation  given  of  it, 
bj  the  farther  proof  which  was  ordered  and  produced, 
I  wish  to  dispose  of  some  other  questions  which  were 
first  raised  as  principal  grounds  of  defence,  in  a  prece- 
ding cause,  and  also  relied  on  in  this* 

1st*  It  has  been  insisted,  that  this  property  was  confided 
to  the  faith  of  the  government,  because  laden  on  board 
an  American  vessel  before  the  commencement  of  hos- 
tilities, and  proceeding  to  its  destined  port  in  ignorance 
of  that  event. 

9d.  That  it  was  captured  within  the  territorial  waters 
of  the  United  States;  thus  under  the  protection  of  the 
government,  and  not  subject  to  be  made  prize* 

3d.  That  it  was  exempt  from  capture,  because  pro* 
ceeding  in  an  American  vessel,  and  under  the  Ameri- 
can flag. 

In  examining  the  points  which  have  been  stated,  it 
will  be  necessary  to  advert  to  some  general  principles 
ef  the  law  of  nations.  In  doing  this,  it  will  not  be 
requisite  to  notice  particularly  its  divisions  into  ruces' 
sart/j  voluntary^  conventional^  customary  or  positive^ 
The  law  of  nations,  without  defining  or  developing  its 
divisions  more  minutely,  may  be  stated  io  be  the  law  of 
Dature,  rendered  applicable  to  political  societies,  and 
modified,  in  progress  of  time,  by  the  tacit  or  express 
consent,  by  the  long  established  usages  and  written  com- 
pacts of  nations :  usages  and  compacts  become  so  gene- 
ral, that  every  civilized  people  ought  to  recognize  and 
adopt  their  principles. 

A  principle  which  is  deducible  from  natural  reason, 
and  firmly  established  by  the  primitive  law  of  war|the  ge«. 


^n^«wil^^p^ 
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m^W'YGBKf  neral  kw  of  nations,  in  which  is  not  embraeed,  (he  con** 

y^^,^^^    ventiqoal  or  cttstomary  law,  is, 
^obnioB  That  as  soon  as  war  is  declared,  all  the  property  of 

as  bales  of  the  enemj  or  his  sabjects,  wherever  fo<ind,  whether  on 
lleiwbaBdiflft,  ^j^  j^^j  ^^  ^^  ^^  yr^ter^  is  lawful  prize.  This  posi- 
tion, it  is  presumed,  will  not  be  contested.  It  is  laid  dowm 
in  terms  thus  broad  by  all  the  late,  as  well  as  the  earij 
publicists.  By  Grotius,  lib.  3.  ch.  8.  Pofleudorf, 
cb«  8.  Bynl^ershoek^  ch.  3.  Yattel,  ch.  5.  lib.  3.  Mar* 
tens,  lib.  8t  ch.  2. 

If,  then,  enemy  property,  under  any  circumstaoces, 
be  exempt  from  the  rigorous  operation  of  this  principle, 
the  exemption  must  be  found  in  the  coaventioBal  or  cus- 
tomary law.  That  the  rigour  of  this  fundamental  law 
has  been  relaxed  by  the  express  agreement  of  some  na* 
tions,  the  tacit  acquiescence  and  consequent  customs  of 
others  is  freely  admitted.  The  severity  of  the  laws  of 
war,  and  the  stem  exercise  of  many  belligerent  rights, 
have  been  gradually  modified  and  ameliorated  as  civili* 
cation  and  refinement  diffused  their  influence  Over  the 
Bations  of  the  earth  ;  motional  humanity  has  kept  pace 
with  the  progress  of  science  and  religion,  which  gradu- 
ally infused  the  benignity  of  their  principles  into  the 
whole  system  of  national  intercourse.  The  enlarged 
views  and  intellectual  improvements  reeulting  from  the 
one,  gave  efficacy  to  the  precepts  of  the  other,  which 
taught  all  people  that  public,  like  municipal  laws,  were 
to  be  administered,  not  only  in  justice,  but  in  mercy. 

It  was  about  the  middle  of  the  17th  century,  that 
tfiese  enlightened  views  were  matured  into  a  decisive 
and  practical  influence  on  the  conduct  of  belligerent 
powers.  That  the  ferocious  and  sanguinary  spirit, 
which  bad  uniformly  distii^piished  national  conflicts  be* 
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Kin  to  abate.    That  war  became  more  a  contest  be-    new-tork, 
tweeo  govemmenti  than   nations,  between  monarcbs     ^^^^^.^ 
contending  for  political  supremacy,  with  objects  more       JohiMon 
jdirect  and  definite,    than  individual  calamity.     The     ssbaies^^f 
petty  pillage  of  a  town,  and  the  oppression  of  individu-     ^^  ^      ' 
als,  whom  accident  or  the  pursuit  of  fortune,  had  placed  ■ 

within  bis  power,  ceased  to  add  to  the  laurels  of  the 
prince,  or  the  splendor  of  his  throne ;  and  this  new  view 
of  national  honour  and  magnanimity,  this  revolution  in 
moral  feeling,  produced  a  correspondent  revolution  in 
the  practice,  if  not  in  the  laws  of  war. 

This,  too,  was  an  important  epoch  in  the  history  of 
fiuropean  commerce.  Ever  since  the  reign  of  Eliza- 
beth, England  had  taken  a  conspicuous  part  in  the  poli- 
tics of  Europe.  That  active  princess  entered  with 
apirit  into  the  affairs  of  the  continent,  for  the  express 
purpose  of  extending  the  trade  and  commercial  con-^ 
nexions  of  her  kingdom.  The  impulse  generated  by 
her  measures,  continued  and  extended  its  influence 
through  the  whole  of  the  1 7th  century  ;  and  it  was  soon 
perceived,  that  a  more  liberal  policy  towards  each 
other's  subjects,  at  the  commencement  of  hostilities,  was 
neeessary  to  the  safety  and  convenience  of  commercial 
enteiprise.  To  all  the  views  and  feelings,  therefore, 
resulting  from  the  increased  wisdom  and  refinement  of 
the  times,  were  added  the  powerful  motives  of  direct 
and  evident  interest.  That  commerce  might  be  benefi- 
cial, not  only  to  individuals,  but  to  the  revenues  of  the 
atate,  it  was  necessary  that  those  engaged  in  it  should 
pass  fireely  from  one  country  to  another,  and  dwell  with 
safety  wherever  their  pursuits  might  lead  them.  If,  in 
times  when  princes  were  as  capricious,  when  wars  were 
as  frequent  quite,  and  undertaken  4br  causes  as  trivial 
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»EW.TORK»  as  ftt  present,  these  excursioDa  were  to  have  been  intend* 
ed  with  captivitj  and  confiscation,  it  is  easy  to  perceive 
the  evils  that  would  inevitably  interrupt  the  progress  of 
the  commercial  system  then  contemplated^nd  begun. 

In  the  pn^ress  of  social  improvement,  therefore,  we 
find  the  source  ot  the  desire  to  remedy  these  commer* 
cial  embarrassments,  and  in  that  desire  the  proximate 
cause  of  the  practice  which  now  generally  prevaib 
among  beUigerents,  of  exempting  from  seizure  the  per- 
sons, and  from  confiscation^  the  efiects  of  each  other's 
subjects,  within  their  respective  territories,  immedi- 
ately on  the  commencement  of  hostilities*  The  form 
in  which  it  first  appeared,  wa&that  of  giving  notice  to 
alien  enemies  to  depart  with  their  goods ;  and  stipula- 
tions to  this  efiect  are  first  found  in  treaties  made  sooa 
after  that  of  Munster  in  1647-8.  •  During  the  violent 
and  complicated  wars,  terminated  by  that  convention, 
the  property  of  hostile  individuals,  as  usual,  bad  been 
confiscated ;  but  by  the  24th  article,  restitution  was 
agreed  upon.  And  in  the  treaty  made  seven  yean 
afterwards  between  Cromwell  and  Lewis  XIV.  it  was 
agreed,  that  in  case  of  war,  the  merchants  of  the  con- 
tracting powers  should  have  six  months  to  depart  with 
their  effects.  This  is  the  first  stipulation  of  the  kind  I 
have  found  in  a  treaty. 

I  am  aware  that  in  England  some  regidations  fiivour- 
able  to  the  freedom  of  commercial  pursuits  had  been 
adopted  at  an  earlier  period,  as  appears  by  the  30th 
chapter  of  Magna  Charta,  and  a  statute  passed  in  the 
reign  of  Edward  III.  But  these  were  local  and  mu- 
nicipal r^ulations,  and  failed  to  produce  an  immediate 
or  decisive  efiect  on  the  customs  of  Europe,  although 
they  may  have  prepared  the  way  for  the  treaty  stipula^ 
tions  to  which  I  have  alluded. 
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Notwithstandiog  the  precedent  which  had  been  es-    NEW-tobk; 
tablished,  and  the  concurring  motives  of  interest  and     y^^^/-^ 
humanity  which  demanded  an  amelioration  oi  the  first      Johnson 
severities  of  war,  the  safety  of  alien  enemies,  and  their     SBbaies  of 
effects,  rested  for  a  long  time,  exclusively,  on  the  special     ^^^,  '^' 
stipulations  of  treaties.     So  late  as  the  period  when  — — — * 
Bynkershoek  wrote,  the  beginning  of  the  last  century, 
tfa^y  received  no  sort  of  favour  or  protection,  unless 
there  existed  a  treaty  to  that  effect  between  the  belli- 
gerent states.    Even  yattel  recognizes  the  relaxation 
of  the  ancient  rule  as  a  modern  practice.    From  recent 
instances,  and  from  finding  the  provision  in  question  in 
some  of  our  latest  treaties,  it  is  even  doubtful  now 
whether  it  has  acquired  the  force  of  a  national  custom, 
and  whether  the  confiscation  of  enemies  goods,  in  the 
country  at  the  commencement  of  hostilities,  if  not  pro- 
tected by  treaty,  would  be  deemed  a  violation  of  the 
law  of  nations,  or  a  meie  departure  from  a  recent 
practice. 

In  the  war  in  which  we  are  now  engaged,  it  is  conce* 
ded,  that  the  rule  is  to  be  applied ;  and  having  briefly 
traced  its  origin  and  progress,  it  remains  to  examine  its 
Extent 

It  will  appear,  I  think;  froni  the  authorities  which 
must  govern  us,  that  no  effects  belonging  to  an  «lien 
enemy,  but  such  as  are  under  particular  circumstances^ 
mthin  the  ctmr^^  at  the  commencement  of  hostilities, 
has  ever  been  deemed  by  the  law  of  nations  or  the  ( 
usages  of  war,  under  the  safeguard  of  public  faith, 
where  special  compacts  do  not  vary  the  general  rule. 
No  other  property  is  within  the  modification  of  the  law. 
All  that  comes  into  the  country  subsequent  to  the  decla- 
vation  of  war,  is  still  subject  to  seizure  and  confiscaticn 
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N£W  YORV>  where  there  is  no  treaty  on  the  subject.  We  have  nonef 
with  England  that  can  arrest  or  suspend  the  application 
of  this  principle.  In  the  treaty  between  ttie  United 
States  and  Prussia,  the  contracting  parties  stipulated, 
that  in  case  of  War,  the  subjects  of  each  other  should  be' 
allowed  nine  months  to  settle  their  affairs  and  depart 
with  their  effects ;  and  the  ^6th  article  of  the  treaty  ot 
'94  with  England,  is  somewhat  similar.  Both  obviously 
relate  to  property  in  the  country  at  the  commencenient 
of  hostilities,  and,  therefore,  under  the  protection  of  the 
government* 

In  an  examination  of  the  present  question,  but  littler 
aid  can  be  derived  from  early  writers  on  national  lair* 
Grotius  and  Pnffendorf  and  their  cotemporaries,  who 
explain  with  great  minuteness  the  duties  and  obliga* 
tions  arising  from  the  primitive  laws  of  war^  afford  nor 
light  on  a  principle  unrecognized  in  practice,  at  a  pe* 
riod  when  the  physical  force  of  nations  was  not  limited 
in  its  exercise  by  those  rules  which  have  since  derived 
authority  from  the  acquiescence  of  a  more  refined  age* 
The  exemption  of  enemy's  property  from  copfiscation, 
under  any  circumstances,  formed  no  part  of  the  martial 
policy  of  that  day. 

Bynkershoek,  as  has  alre&dy  been  noticed,  states  in 
his  7th  chapter,  that  all  enemy's  goods  in  the  ttnmtry 
at  the  commencement  of  war  is  confiscated.  Unless 
protected  by  treaty.  In  chap.  3.  when  treating  of  the 
suspension  of  commercial  intercourse  between  eneraiesi 
he  says,  ^^it  is  clear  that  the  goods  of  the  enemy 
brought  into  our  country  are  liable  to  confiscation." 

Vattel  confines  the  exemption  expressly  to  goods  in 
the  country  at  the  time  war  was  announced.  I  shall 
give  his  words,  for  I  may  perhaps  have  occasion  tB 
make  another  remark  upon  them  : 
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**The  sovereign  declaring  war,  can  neither  detain    NEW-TORK, 

1814. 

those  subjects  of  the  enemy  who  are  within  his  domi-     v^r^^-^^^ 
nions  at  the  time  of  the  declaration,  nor  their  effects —       Johnson 
they  came  into  his  country  on  the  public  faith.     By     28  bales  of 
permitting  them  to  enter  into  his  territories,  and  con-  "^"^^^^"^ 
tinue  there,  he  tacitly  promised  them  liberty  and  se-  ■ 

curity  for  their  return ;  he  is  therefore  to  allow  them  a 
reasonable  time  for  withdrawing  with  their  effects ; 
and,  if  they  stay  beyond  the  term  prescribed,  be  has  a 
right  to  treat  them  as  enemies — though  as  enemies  dis- 
armed." ^ 

This  embraces  all  the  law  on  the  subject ;  for,  al- 
though recognized,  it  is  no  where  more  distinctly 
stated. 

Martens,  more  rigid  in  the  application  of  the  rule, 
says— 

"  Where  there  are  neither  treaties  nor  laws  touching 
these  points,  nations  continue  still  to  seize  on  all  the 
property  belonging  to  their  enemies^  subjects  which  is 
carried  into  their  territories  after  the  declaration  of 
warJ^^  This  goes  directly  to  the  point  before  us — and 
I  shall  add  an  extract  from  Cfaitty  to  the  same  effect. 
He  says,  that 

^*  In  strict  justice,  the  right  of  seizure  can  take  effect 
only  on  those  possessions*  of  a  belligerent  which  have 
come  to  the  hands  of  his  adversary  ^fter  the  declaration 
of  hostilities.^' 

In  another  place  he  observes,  ^^  the  prohibition  of  Vat- 
tel  reaches  to  the  exemption  only  of  goods  in  our  hands^ 
at  the  time  of  the  declaration,  and  does  not  cover  pro- 
perty  coming  into  our  territory  after  that  declaration." 

That  the  exemption  of  Vattel  embraces  only  goods 
in  the  country  at  the  rupture,  is  perfectly  plain ;  and 

Vol.  IIL  56 
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I^W-TORK,  I  think  it  open  to  an  inquiry,  whether  a  still  more 

1814 

^^^„,^^  rigid  rule  may  not  be  fairly  extracted  vfrom  the  terms 

Johnson  in  which  it  is  expressed,  which  is,  whether  not  only  the 

28  baief  of  property  but  the  owner,  the  claimant,  must  not  have  been 

Mercfattidife,  ^j^ju  q^q  country  before  the  war,  to  entitle  either  to 

■  ■■  governmental  protection. 

Personal  property  follows  the  rights  of  the  person^  On 
general  principle^,  therefore,  unless  the  person  claiming 
is  entitled  to  protection,  his  property  cannot  be.  The 
persons,  according  to  Vattel,  entitled  to  protection,  are 
those  who  were  in  the  country  at  the  declaration  of  war. 
They  must  be  permitted  to  return  with  their  efiects. 
And  it  seems  to  me,  that  the  exemption  of  hostile  proper- 
ty  from  seizure,  is  founded  entirely  on  this  personal  right, 
and  that  this  right  is  derived  from  the  circumstance  of 
having  come  into  the  country  before  the  war,  and  there- 
fore on  the  public  faith.  In  common  with  all  other  general 
rules,  this  must  ever  be  silbservient  to  the  express  sti-  . 
pulations  of  a  treaty.  As  it  does  not  seem  necessary, 
I  shall  not  now  examine  whether  such  exist  between  the 
United  States  and  Great  Britain. 

These  remarks  are  only  the  partial  result  of  a  general  v 
investigation,  and  not  a  direct  examination  of  the  princi- 
ple they  embrace.    They  are  therefore  particularly  open 
to  correction. 

This  particular  branch  of  the  subject  has  been  exam- 
ined with  some  care,  for  the  purppse  of  ascertaining 
whether  there  were  any,  and  if  so,  what  circumstances 
that  could  take  enemy  property,  not  in  the  country,  out 
of  the  operation  of  the  general  rule,  clearly  established 
by  the  authorities  which  have  been  referred  to  ;  and*  I 
am  constrained  to  say,  that  not  a  single  dictum  has  been 
found,  except  jhat  in  Azuni,  to  which  1  shall  have  oc- 
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casion  to  refer,  claiming  the  safeguard  of  public  faith  for  new.TOBK» 
property  not  actually  within  our  territorial  limits  at  the     1,^^^,^.^^^^ 

commencement  of  the  war.     The  inference  appears  to  '  Johnton 
me  irresistible,  that  no  extension  of  the  principle  is  in-     28  bales  of 

tended.  Merchandtee. 

It  would  seem  to  follow,  then,  under  the  rale  which       ■ 
appears  to  me  to  be  established  bj  that  public  law  which 
must  control  the  decisions  of  this  court,  that  if  this 
must  be  considered  enemy  property,  it  is  subject  to  cap- 
ture and  condemnation  as  prize- 

Whether  the  result  of  my  examinations  be  correct  or 
otherwise,  to  attempt  to  show,  after  what  has  been  said, 
that  the  property  in  question  is  not  protected  because 
laden,  and  proceeding  in  ignorance  of  the  war,  would  be 
superfluous  and  irregular.  But  indulging,  as  I  do,  a 
proper  diffidence  in  my  opinion  of  the  law,  on  a  subject 
so  novel  and  important,  I  must  be  permitted  to  fortify  it 
by  attempting  to  develop  what  I  conceive  to  be  the 
practice  of  other  nations  who  profess  to  be  governed 
by  it  * 

In  the  doctrines  hold  and  enforced  by  Great  Britainp 
we  may  perhaps  find  a  satisfactory  exposition  of  the  law, 
in  cases  like  this  we  are  discussing.  And  if  in  a  war  with 
her;  we  adopt  the  construction  of  her  own  government, 
and  the  practice  of  her  own  courts,  we  can  afford  no 
just  ground  of  complaint. 

In  examining  these  we  shall  find,  not  only  that  the 
English  prize  courts  are  in  the  constant  habit  of  con- 
demning property  brought  in  ignorant  of  the  war  when 
captured,  but  property  in  port  at  the  commencement  of 
hostilities,  and  even  property  captured  before  the  war, 
but  in  contemplation  of  that  event.  The  only  difficulty 
and  discussion  that  ever  occurred  on  the  subject  in  that 
country  was  to  whose  benefit  the  condemnatioa  should 
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N£W-TORKf  inare :  whether  to  the  lord  high  admiral*  or  since  the 

1814  . 

s^'^,/'^^^     abolition  of  that  office,  to  the  king  in  his  office  of  Admi- 

Johnton       lalty,  or  to  him  jure  corona, 

88  baief  of         Daring  the  usurpation  of  Cromwell,  the  office  of  lord 
be.  high  admiral  was  m  vanous  ways  depressed,    and  its 

'  perquisites  reduced.     The  protector  found  them  valua- 

ble, and  it  became  his  policy  and  bis  interest,  not  only 
to  engross  and  direct  their  application  to  unusual  pur- 
poses, but  to  abolish  the  office  itself. 

From  time  immemorial,  captures  made  from  the  ene- 
my under  particular  circumstances,  had  been  considered 
as  perquisites  of  the  admiral,  and  under  the  aame  of 
Droights  of  Admiralty,  appropriated  to  support  the  dig- 
nity and  splendour  of  his  station.  The  sinister  policy, 
and  distracted  views  of  the  government  at  this  period^ 
introduced  much  confusion  as  to  the  distribution  of  Uie 
revenue  arising  from  these  sources ;  and  at  the  restora- 
tion, the  distinction  between  droights  of  admiralty,  and 
direct  forfeitures  to  the  crown,  was  ill  understood,  and 
but  little  regarded  in  practice.  With  the  regular  settle- 
ment of  the  government,  the  lord  high  admiral  b^an  io 
claim,  what  had  once  been  considered  the  rights  and 
emoluments^of  his  office,  which  produced  muck  animat- 
ed discussion  between  him  and  the  king.  The  contro- 
versy was  at  length  referred  to  the  greatest  lawyers  and 
the  ablest  civilians  in  the  kingdom.  From  their  com^ 
bined  wisdom  resulted  an  order  of  the  Privy  Council, 
which,  with  gre«t  apparent  precision,  designated  flie 
rights,  and  settled  the  conflicting  pretensions  of  these 
worthy  brothers* 

This  order  in  council  bears  date  the  6th  of  March, 
1665.  As  far  as  relates  to  this  subject,  it  remains  un- 
altered, and  at  this  day  governs  the  decisions  and  prac- 
tice in  the  British  prise  courts* 
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'  ladependeDt  of  9II  other  matter,  a  reference  to  the 
terms  of  this  order  alone  will  abundantly  show,  that 
property  coming  in  ignorant  of  the  war,  is  subject  in 
England  to  ^izure  and  confiscation. 

The  part  of  the  order  connected  with  this  question  is 
in  these  words : 

^'  All  ships  and  goods  belonging  to  enemies,  coming 
into  any  port,  creek  or  road,  of  his  majesty's  kingdom 
of  England  or  of  Ireland,  by  stress  of  weather,  or  other 
accident,  or  by  mistake  of  port,  or  by  ignorance  not 
knowing  of  the  war,  do  belong  to  the  lord  high  admi- 
ral.'' 

Enemy^s  ships  and  goods,  then,  coming  into  a  port, 
creek)  or  road,  not  knowing  of  the  war^  are  condemned 
to  the  admiral.  But  the  coming  in  must  be  voluniaryy 
unconnected,  at  least,  with  any  circumstances  resulting 
from  the  war,  to  constitute  a  droight  of  admiralty.  But 
what  if  it  be  not  so  ?  The  answer  of  Sir  William  Scott 
is  plain": 

^'  When  vessels  come  in  not  under  any  motive  arising 
out  of  the  occasions  of  war,  but  from  distress  of  weather 
or  want  of  provisions,  or  from  ignorance  of  war,  and 
are  sei^d  in  port,  they  belong  to  the  lord  high  admiral. 
But  where  the  hand  of  violence  has  been  exercised  upon 
them,  where  it  arises  from  acts  connected  with  war>  &c. 
they  belong  to  the  crown.'' 

Thus  far,  tl^n,  we  have  an  exposition  of  this  order, 
and  therefore  of  the  British  practice,  which  is  still  regu- 
lated by  it,  showing,  conclusively,  that  ignorance  of  the 
war  does  not  avert  a  forfeiture,  and  that  under  this  part 
of  the  order  these  goods  would  not  be  droights  of  admi- 
ralty, because  the  hand  of  violence  has  been  upon  them ; 
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A  practical  illustration  of  those  principles  will  be 
found  in  the  arguments  of  counsel  and  judgments  of  the 
court,  in  the  cases  of  the  Danckebaar  African,  the  Her- 
stelder,  and  the  Rebecca,  in  1  Robinson,  and  the  Maria 
Francaise,  in  6  Robinson :  all  these  vessels,  I  believe, 
were  captured  in  ignorance  of  the  war. 

The  word  "coming,''  Mr.  Brown  says,  in  his  "Civil 
and  Admiralty  Law,''  is  worthy  of  attention  ;  and  soin^ 
deed  it  is  in  an  English  prize  court.  He  goes  on  to 
say,  in  the  words  of  Sir  William  Scott,  extracted  ver- 
batim from  the  case  of  the  Rebecca,  "it  has,  by  usage, 
been  construed  to  include  ships  and  goods,  already  come 
into  ports,  creeks  or  roads,"  &c.  and  in  consequence  of 
this  construction,  he  adds,  "  all  vessels  detained  in  port, 
and  found  there  at  the  breaking  out  of  hostilities  are 
condemned,  jure  corona  to  the  king. 

This  practice  of  condemning  vessels  in  port,  at  the 
breaking  out  of  hostilities,  is  founded  exclusively  on  this 
strange  construction  of  the  order ;  and  it  is  remarkable 
enough,  that  they  are  condemned  jure  corona  to  the 
king.  The  claim  of  the  admiral  is  defeated,  I  presume, 
by  the  circumstance  that  they  were  not  enemy's  vessels 
when  they  came  in,  as  he  is  entitled  only  to  enemy's 
vessels  coming  in. 

Anotber  part  of  the  order  is,  "  All  such  ships  as  shall 
be  seized  in  any  of  the  ports,  creeks  or  roads  of  this 
kingdom,  or  of  Ireland,  before  any  declaration  of  war  qr 
reprisal  by  his  majesty,  do  belong  unto  his  majesty." 

Under  this  is  probably  sanctioned  the  condemnation 
of  property  detained  by  embargo,  before  war  is  declared ; 
and  hence,  also,  property  captured  before  the  war,  under 


ftBPOBTS  OF  CRIMINAL  LAW  CASE^.  447 

whatever  pretence  or  mistaken  motive,  will  be  con-    NEW-tork, 
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demned,  if  hostilities  commence  before  the  adjudication,     s.^'..^^*^ 
Sir  William  Scott  sajs,  that  ^^  the  person  claiming,  must      Johnson 
not  only,  be  entitled  to  restitution  at  the  time  of  seizure,     28  baies  of 
but  he  must  be  in  a  capacity  to  claim  at  the  time  of  ad-        ^^  ^^' 
judication.''     This,  at  first  view,  would  seem  to  be  at  ■    ' 

variance  with  the  general  rule  or  practice  already  as- 
sented to,  that  property  in  the  country  is  not  liable  to 
confiscation.  But  the  reason  of  the  distinction,  no  doubt 
is,  that  the  property  thus  situated  came  in  by  coercion, 
and  furnishes  conclusive  evidence '  that  the  rule  ex- 
empting hostile  property  from  confiscation,  must  be 
strictly  construed;  that  under  the  diversified  circum- 
stances and  various  situations  in  which  it  may  be  placed 
and  captured,  the  public  faith  is  only  pledged  for  the 
protection  of  that  which  was  not  only  in  the  power  of 
the  adversary,  but  had  been  voluntarily  brought  within 
bis  territory,  and  placed  within  his  power,  before  the 
commencement  of  hostilities. 

Thus,  then,  1  think  it  appears,  where  there  is  no  re- 
ciprocal agreement  to  prevent  it,  that  property  is  con- 
demned in  England,  although  captured  in  ignorance  of 
the  war,  or  lying  at  liberty  in  port  at  the  commence- 
ilient  of  hostilities,  or  in  any  way  seized  or  detained  be- 
fore the  declaration  of  war. 

In  opposition  to  this  practice,  and  to  what  I  conceive 
te  be  the  clear  and  established  laws  of  war  in  such 
cases,  a  passage  from  Azuni  has  been  cited  in  these 
words : 

<^  A  merchant  vessel  that  happens  to  be  at  sea  when 
the  nation  to  which  it  belongs  enters  into  a  war,  cannot 
be  captured  on  its  arriving  at  an  enemy's  port  in  ight 
of  the  war  which  has  supervened  between  the  two  na- 
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y^^^^^^     public  faith/' 

Johnson  What  he  aught  to  be,  and  what  he  is  allowed  to  be, 

28  bales  of     by  the  usages  and  customs  of  nations,  are  verj  diSer- 
*^°  "®»  ent  things.     Each  of  us  naight  in  our  closets  devise 
w  ■  many  humane  and  beneficial  modifications  of  the  laws 

of  war ;  but  to  what  purpose  ?  The  whims  and  reve- 
ries of  authors  do  not  govern  nations  at  this  day ;  it 
requires  the  sanction  of  the  civilized  world  to  invest 
them  with  the  force  and  authority  of  laws. 

The  passage  is  remarkable,  because  it  has  neither 
the  opinion  of  any  publicist,  nor  the  practice  of  any 
nation  to  support  it.  'Tis  true  he  refers  to  two  treaties 
for  a  recognition  of  this  principle,  and  two  individual 
instances  of  personal  magnanimity.  The  one  extracted 
from  a  French  newspaper.  On  this  authority  he  has 
announced  a  new  law  to  belligerent  nations.  Surely 
the  provisions  of  two  treaties  are  not  binding  on  na- 
tions not  parties  to  them,  nor  can  personal  magnanimity, 
establish  a  rule  for  the  government  of  the  world. 

This  principle  of  Azuni  has  not  yet,  and,  I  will  ven- 
ture to  predict,  never  will  become  part  of  the  law  of 
nations,  and  it  never  ought,  if  wars  are,  as  they  should 
be,  commenced  only  for  just  causes  and  with  legitimate 
views. 

The  end  of  a  just  war  is  to  obtain  a  remuneration 
for  some  loss  sustained  or  injury  received ;  and  after 
announcing  to  the  world,  that  force  will  be  employed 
to  obtain  that  which  is  withheld,  Can  it  be  necessary  in 
every  individual  case  of  attack,  to  send  a  herald  to  pro- 
claim your  intention,  that  your  adversary  may  be  pre- 
pared to  resist  ?  Thus  hazarding  a  loss  equal  to  that 
which  it  is  sought  to  repair. 
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On  a  careful  perusal  of  the  work  in  which  this  doc-    nxw-YOU, 
trine  is  advanced,  I  think  it  will  be  found  that  to  what-     ^^^/"^ 
ever  consideration  it  may  be  entitled  as  a  work  of  inge-      JohamB 
noity  and  research,  jt  is  onworthy  of  much  weight  as     »  baiiM  of 
an  authority.     It  was  produced,  if  not  under  the  dicta-  ^^g^e. 
tion  of  a  distracted  government,  yet  in  some  degree  for 
the  purpose  of  supporting  the  alterations  it  proposed  in 
the  maritime  Iaw$  of  nations,  and  under  the  operation 
of  prejudices  too  strong  to  admit  of  an  impartial  ex* 
amination  ^f  a  national  questi#n. 

It  was  obviously  written  under  the  innovating  inflti- 

m 

ence  of  the  times ;  at  a  period  when  the  inflamed  pas*^ 
sions  of  men,  and  the  convulsed  onofgies  of  nations, 
were  uprooting  the  foundations  of  social  and  political 
order ;  when  new  systems  of  policy,  of  municipal  and 
of  pubKc  law,  were  every  where  springing  np  with  a 
luxuriance  that  tiireatened  to  confound  all  established 
principles,  and  perplexed  the  soundest  understandings ; 
when  intellectual  efibrts  were  perverted  by  the  captiva- 
ting novelties  and  splendid  plausibilities,  engAdered 
*^  in  that  season  of  fulness,  which  opened^'  upon  the 
world  with  the  French  revolution  \  when  changes  and 
innovations,  eccentric  in  their  nature,  and  infinitelj 
yariouB  in  their  character,  overwhelmed  every  system  of 
ethicks  and  philosophy  which  laborious  wisdom  had 
devised,  or  time  consecrated ;  absorbed  or  dissipated 
all  that  was  fantastic  in  superstition,  or  venerable  in 
orthodox  opinion,  while  the  victorious  eagles  of  a  fren- 
zied people,  indiscriminately  overshadowed  or  subvert- 
ed all  the  monuments  of  human  folly,  and  all  that  re% 
mained  of  ancient  grandeur.  From  sources  so  agitated, 
if  not  polluted,  nothing  satisfactory  can  be  drawn*  The 
oracles  of  wisdom  are  seldom  uttered  amidst  scenes  of 
Vol..  in.  57 
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.  HBW.TOBKt  tumult  and  commotion.    We  must  look  back  beyond 

the  troubles  of  these  latter  days  for  wise  rules,  and  trace 

Jobnioa        tlieir  modiQcations  and  present  form  through  the  ac- 

18  bales  of     knowledged  and  uniform  'practice  of  settled  and   civi- 

MerchaDdise,    j.^^ ^  nations.     That  is  at  variance  with  this  novel  sug- 

'     ■    gestion,  and  it  cannot  be  admitted  on  an  authority  m 

cjuestionable. 

It  is  alleged — 

Sdly.  That  this  pi^perty  was  captured  within  the 
territorial  waters  of  the  United  States,  and  therefort 
not  subject  to  be  made  prize* 

There  is  something  so  novel  in  this  position,  and  ib 
the  arguments  which  it  has  suggested,  that  it  is  difficult 
to  reduce  them  to  a  systematic  examination. 

It  would  be  easy  to  explain  the  foundation  of  the 
jurisdictional  right  of  every  nation,  to  those  portions  of 
the  sea  that  wash  its  shores ;  to  show  that  the  source 
from  which  it  is  derived  is  self-prevervation  \  that  this 
sovereignty  is  assumed  by,  and  concede  to  each,  for  the 
preservation  of  its  own  peace,  to  avoid  the  evils  that 
inay  result  from  a  warfare  between  others,  prosecuted 
within  its  immediate  vicinity.  But  whatever  may  have 
been  the  origin  of  this  claim,  or  by  whatever  reasons 
sustained,  the  precise  nature  of  this  sovereignty  is  in* 
volved  in  some  obscurity.  It  will,  however,  be  unne- 
cessary to  investigate  that  minutely,  in  order  to  explaim 
the  difficulty  which  the  argument  on  this  branch  of  the 
subject  was  intended  to  present,  fiy  examining  the 
constitution  of  the  admiralty  and  prize  courts,  and  the 
power  derived  to  the  captors  by  the  prize  commission, 
it  will  become  obvious  that  it  has  no  connexion  at  all 
with  the  general  question  of  prize — that  it  aflbrds  pro- 
tection under  particular  circumstances  to  a  friend^  never 
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to  an  enemy — ^that  it  is  an  appendage  (if  I  may  use  the   NEW^-YOKK, 
term)  to  a  neutral  territory — but  does  not,  slnd  cannot     s^-^/^^^^ 
exist  between  belligerents.  Jobnson 

The  common  admiralty  jurisdiction  (as  Comyn  calls  ^^^'**?.°^ 
it)  extends  to  a]i  things  done  super  altwrn  mare.    The         &e. 
prize  jurisdiction  is  not  thus  limited.    It  embraces  the  . 

whole  question  of  prize,  unrestrained  by  th^  locality  of 
the  capture :  it  takes  cognizance  of  all  captures,  no 
matter  where  made,  if  made  as  prize.  The  validity  of 
the  capture  depends  on  the  ^^^w  hellf'^  as  determined 
by  the  law  of  nations.  The  effect  and  ultimaU  direction 
of  the  forfeiture  depends  on  the  rights  granted  by  the 
terms  of  the  commission,  as  explained  by  legal  defini- 
tions, and  rec<^ized  by  universal  usage. 

What,  then,  does  the  prize  commission  grant  ? 

To  make  captures  of  enemy  gofds  on  the  high  seas^ 
limiting  the  power  intended  to  be  conveyed  by  the  very 
terms  that  limit  th^  common  admiralty  jurisdiction.  By 
ascertaining  the  extent  of  that  jurisdiction,  we  must 
necessarily  discover  what  is  meant  by  the  high  sea^,  and 
thus  the  interest  derived  from  this  capture. 

Wood  gives  the  answer  of  the  judges  of  the  realm 
to  the  complaints  of  the  admiral  concerning  prohibit 
tions  granted  by  the  common  law  courts.  Indifierent 
places,  they  say,  ^^  by  the  laws  of  this  realm,  the  court 
of  the  admifal  has  no  cognizance  or  jurisdiction  of  any 
manner  of  contract,  plea,  &c«  vnthin  any  county  of  the 
realm,  either  upon  the  land  or  the  water.  It  is  not  ma- 
terial whether  the  place  be  upon  the  water,  infra  fiux* 
urn  et  reftuxum  aqua,  but  whether  it  be  upon  any  wa- 
ter, vnthin  any  coimty^^  ^  taking  that  to  be  the  sea, 
wherdn  the  admiral  hath  jurisdiction,  which  is  before^ 
by  law  described  to  bp  oat  of  any  county «" 
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^^TsJl^'      Comyn  says,  "  the  admiralty  ha«  jari^ictioa  in  mat- 

s^PN^^-^     ten  on  the  main  sea,  or  coasts  of  the  sea,  not  hieing  part 

Johnton      ^f  jjj^  j^^jy  q[  g^y  county  ;  and  if  it  be  between^bi^ 

fis  Me9  of    and  low  water  mark  when  the  sea  flows ;  for  then  it  it 

MefWMindiMy 

&c.         super  altum  mare, .  though  upon  the  reflux  it  be  ttt/ra 

"■    "  corpus  comitatusJ^^ 

The  admiralty,  then,  has  jurisdiction  on  all  waters, 
not  infra  corpus  comitaius  ;  and  how  is  it  given  ?  By  the 
very  terms  contained  in  this  commission.  All  waters, 
therefore,  not  comprehended  within  the  body  of  a  cqud* 
ty  constitute  a  part  of  the  high  sea :  unless  it  can  be 
shown,  then,  that  ^is  capture  was  made  within  the 
limits  of  a  county,  it  was  well  made,  and  vests  an  inte- 
rest in  the  captors* 

In  analogy  to  the  British  practice,  it  has  been  con- 
tended, that  by  reason  of  the  locality  of  the  capture, 
the  forfeiture  must  go  to  the  government  in  the  nator^ 
0f  a  droight  of  admiralty,  because  included,  I  presume, 
in  the  terms  of  the  British  order,  which  gives  a  direc- 
tion to  the  forfeiture.  But  we  have  neither  droights  of 
admiralty,  nor  such  an  order ;  the  whole  subject  must 
be  regulated  by  the  commission  and  instructions.  We 
can  only  discover  what  has  been  reserved  to  the  go- 
vemment,  by  ascertaining  what  has  been  granted.  They 
have  authorized  captures  on  the  high  seas^  wbich  I 
think  has  been  shown  to  include  the  spot  where  this 
capture  was  made. 

If  even  we  had  droights  of  admiralty,  and  an  exact 
copy  of  that  order  in  force  here,  still  the  forfeiture 
would  go  to  the  captors.  The  place  of  capture  is  not 
embraced  by  either  of  the  terms  used  in  it,  as  appears 
clearly  in  2  Brown,  61.^  and  by  the  exposition  given  of 
them  hj  Sir  William  Scott  in  1  Rob.  1 94. 
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3dly.  That  this  property  10  exempt  from  capture,  be-     v^^^^^ 
cause  proceeding  in  an  American  vessel,  and  under  the      Johnson 
American  flag.  28baie»of 

This  objection  would  seem  to  be  sufficiently  answer*  "^^^^^^9 
ed  by  the  principles  already  laid  down.  The  same  — — — — 
ru)es  that  explain  the  admiralty  jurisdiction,  and  de- 
signate the  limits  between  it  and  the  common  law  ju- 
risdiction, must  determine  what,  under  the  law  of  na- 
tions, is  to  be  considered  in  the  Urritaryj  so  as  to  ex- 
empt it  from  capture :  It  must  be  within  the  common 
law  jurisdiction,  within  the  body  of  a  county. 

The  notion  that  vessels  must  be  considered  as  part 
<tf  the  territory  of  a  nation  is  antiquated  and  exploded. 
The  most  strenuous  advocates  for  the  freedom  of  goods 
in  free  ehips  no  longer  place  the  controversy  on  that 
ground. 

The  principle  first  fonnally  pr9mulgated  in  the  Coth 
solato  del  mare  about  the  12th  century,  that  enemy  pro- 
perty was  good  prize  on  board  free  ships,  has  certainly 
been  contested  at  different  periods.  It  has  sometimes 
been  admitted  and  rejected  by  the  same  and  different 
nations :  but  the  high  authority  of  that  celebrated  code 
has  generally  prevailed  where  treaty  stipulations  did 
not  establish  a  different  rule.  Within  our  own  times  it 
has  been  attempted,  with  great  force  and  with  much 
spirit  to  establish  a  different  principle,  but  it  was  lost 
with  the  scattered  fragments  of  the  armed  neutrality. 

Amidst  the  uproar  of  the  world,  the  flag  too,  has  dwin- 
dled into  a  tain  emblem  of  sovereignty,  protecting  no- 
thing; nothing  certainly  but  the  vessel,  and  designating 
only  to  what  portion  of  the  globe  she  belongs.  These 
are  the  principles  of  England^    They  were  recognized 
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NEW  TORE,  by  our  govemment  in  its  correspondence  with  the 
^^^p^^.^^  French  minister  in  the  year  1 793,  and  I  am  not  prer- 
Johnsoa  pared  to  deny  that  they  are  founded  in  reason* 
88  bales  of  The  additional  instructions  issued  by  the  president  have 
&e.  '  been  relied  on  as  a  ground  of  defence*  These  instruc- 
'*"——'"""  tions  were  prepared  and  dated  at  the  city  of  Washington,* 
the  26th  August*  On  the  39th  they  were  known  here. 
The  privateer  Tickler  was  then  at  sea,  and  there  is  no 
evidence  at  ail  to  show  that  she  had  a  knowledge  of 
them  at  the  time  this  capture  was  made,  to  wit,  the  3d 
September.  Indeed,  all  presumption  is  against  it.  Con- 
sidering, then,  the  captain  of  this  privateer  as  ignorant  of 
these  instructions,  and  under  the  circumstances  of  the 
case  he  must  be  so  considered,  I  am  of  opinion  that  they 
could  have  no  effect  or  operation  on  his  conduct.  There 
is  a  material  difierence  between  acting  in  ignorance  of  a 
supreme  legislative  act  and  of  executive  orders.  The 
one  affords  no  impunily  to  the  commission  of  a  crime : 
the  publication  of  a  law  enacted  by  the  known  public  au- 
thority of  the  country,  which  operates  upon  every  mem- 
ber of  the  community,  is  the  only  notice  which,  in  the  na- 
ture  of  things,  can  be  given  of  it.  A  knowledge  of  it 
must  be  presumed  ex  necessUatt,  from  the  impossibility  of 
giving  to  it  farther  publicity.  But  a  private  executive  in« 
'struction,  for  the  government  of  a  certain  class  of  public 
agents,  can  be  made  known  to  them  in  a  different  man- 
ner, and  must  be  so,  before  they  can  be  governed  by  it 
In  short, the  one  is  a  public,the  other  a  private  instrument* 
Ignorance  of  the  one  cannqt  be  alleged,  but  the  other 
eannot  be  obeyed  unless  known.  A  law  operates  until 
repealed  with  the  same  solemnity  with  which  it  was  en- 
acted.   An  instruction  must  be  obeyed,  until  revoked 
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UtiAk  the  same  formaUty  with  which  it  was  givenr   The   new-tork, 
origioal  instnictioQ  was  giiren  and  communioated  to  the 


commaoders  of  these  vesseky  and  another  intended  to      Jofanson 
annul  or  supercede  it,  must  be  given  and  communicated     28  bales  of 
to  them  in  like  manner  to  produce  that  effect ;  until     ^^  £^     ' 
then  the  first  instruction  is  their  only  rule  of  action. 

Again:  this  is  a  warlike  operation.  Considering, 
then,  these  instructions  of  the  President  in  a  military 
point  of  Tiew,  is  not  every  act  done  under  the  one  legal 
and  effectual  until  another  is  communicated  ?  If  the 
libellants  had  been  instructed  to  capture  property  of  this 
description,  would  they  not  have  been  bound  to  do  so 
ontil  an  older  interdicting  it  was  received  ? 

The  case  has  been  likened  to  captures  made  after  a 
treaty  of  peace  signed ;  but  there  is  not  the  least  simili- 
tude. To  capture  eneiny  property  is  a  right  of  wan 
If  there  be  no  war,  t&ere  can  be  no  capture.  The  right 
to  capture  is  during  war,  and  is  extinguished  with  it, 
ea  tmtafite.  Some  publicists  have  contended,  even  that 
a  capture  is  good  till  notice  of  peace  received.  But 
that  is  exploded.  ' 

I  am  clearly  of  opinion,  therefore,  that  fliese  instruc* 
ttons  can  have  no  weight  under  the  circumstanced  of  this 
case. 

But  suppose,  for  a  momeht,  that  they  were  to  have 
effect ;  that  they  were  known,  or  though  not  known^ 
.that  they  still  were  binding — That,  it  seems  to  me, 
woald  only  raise  a  question  between  the  government 
and  the  captors.  If  this  be  enemy  property,  this  court 
would  not  restore  it*  If  the  captors  haVe  no  claim,  it 
would  be  condemned  to  the  government. 

But  from  the  best  view  1  am  able  to  take  of  these  ni-^ 
dilionil  instructions^  it  appears  to  me  that  they  W(  re 
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NEW-YORK,  not  iiffiSded  to  touch  the  case  of  enemy  pfopeHj.    -R 
ifi  well  known,  that  at  the  commencement  of  the  war, 
American  vessels,  laden  in  most  cases  with  Americaii 
property,  were  molested  and  captured  by  privateers, 
with  a  view  to  a  condemnation,  on  the  ground  of  beings 
engaged  in  an  illegal  trade  with  the  enemy.    As  these 
vessels  sailed  in  ignorance  of  the  war,  the  government 
thought,  that  under  all  the  circumstances  of  the  case, 
they  were  entitled  to  consideration  and  lenity.     These 
instructions,  then,  were  issued  to  protect  American  ves- 
sels and  American  property  from  molestation  before 
their  arrival,  without  intending,  in  my  ju^ment,  to  in* 
terfere  with  the  question  of  prize  in  relation  to  eneoqr 
property.     If  it  were  otherwise,  it  woqld  present  the 
case  of  the  executive  abrogating,  not  only  a  right  al- 
ready vested  by  law,  but  one  Which  is  universally  given 
and  recognized  in  modem  warfare — to  capture  enemy 
property  on  the  high  seas ;  and  a  proceeding  resulting 
in  nothing  but  drawing  the  forfeiture  to  the  government; 
thus  frustrating  the  very  objects  which  bad  led  these 
people  to  this  species  of  Warfare — to  capture  hostile 
property  within  the  limits  prescribed  by  their  commis- 
sion,   I  cannot  give  to  these  orders  a  constructioa  thai 
will  lead  to  this  conclusion. 
The  last  question  to  be  considered  is — 
Whether  Mr,  Richardson,  in  whose  behalf  this  pro- 
perty is  claimed,  is,  for  the  purposes  of  this  proceeding, 
entitled  to  all  the  rights  and  immunities  of  an  American 
citizen  ? 

In  the  prosecution  of  this  inquiry,  1  shall  not  stop  to 
examine  whether  a  naturalization,  obtained  for  special 
'and  temporary,  and  not  for  general  and  permanent  pur* 
poses,  can  be  valid  and  effectual.   Whether  a  govemr 
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meut  is  bound,  under  any  circumstances,  to  protect  a    IXEW-TORKi 
citizen  or  subject,  who  not  only  withdraws  voluntarily     y^^rv^h/ 
from  the  performance  of  every  duty,  but  who,  for  nearly      Johnson 
*<  twice  the  period  that  ordinary  calculation  assigns  to     sstwIecoC 
the  continuance  of  haoian  life,^'  incorporates  himself     ^^^^c!  ""^ 
and  bis  resources  with  the  numbers  and  the  wealth  of 
another  nation  ?  These,  in  my  judgment,  are  questions 
well  worthy  of  consideration,'  and  less  easy  of  solution 
than  seems  to  be  apprehended.     But,  as  I  haVe  already 
exceeded  the  limits  usually  observed  on  occasions  of 
this  sort,  I  shall  wave  their  discussion  now,  and  notice 
only  the  more  limited  difficulties    suggested  by  the 
course  of  the  argument. 

The  facts  relative  to  Mr.  Richardson's  naturalizatioa 
here,  aud  residence  abroad,  as  disclosed  by  the  farther 
proof  which  was  ordered,  are  these : 

It  appears  that  he  was  naturalized  as  a  citizen  of  the 
United  States,  in  the  year  1795,  according  to  the  laws 
then  in  force  on  that  subject ;  that  in  1797  he  went  to 
England;  that  in  1799  he  came  again,  to  this  country^ 
and  returned  to  England  in  1800,  Where  he  continued 
t6  reside  till  March,  1813,  making  a  residence  of  16 
years  in  England,  with  the  exception  of  a  visit  to  thia 
country  of  a  few  months.  The  effect  of  that  will  pre- 
sently be  noticed.  ^ 

It  is  contended  by  the  captors  that  this  residence  con- 
stitutes a  domicil  under  the  law  of  nations.  A  com« 
mercial  residence,  within  the  principles  of  prize  law, 
investing  the  claimant  with  all  the  characteristics  of  a 
British  trader,'  and  involving  him  in  all  the  CQnse- 
quences,  and  all  the  evils  incident  to  that  character. 

I  think  it  may  be  assumed  as  a  principle,  that  the 
law  of  nations,  without  r^arding  tiie  municipal  rega- 
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HETf-YOBK,  lations  prescribed  for  his  admission,  views  every  maa 
as  a  member  of  the  society  in  which  he  is  foaiid%  Re- 
Mdence  is  prima  fade  evidence  of  national  character  ; 
sasceptible,  however,  at  all  times,  of  explanation*  If  it 
be  for  a  special  purpose,  and  transient  in  its  n^itore,  it 
shall  not  destroy  the  original  or  prior  national  character. 
Bat  if  it  be  taken  up  animus  manendi^  with  the  inten- 
^on  of  remaining,  then  it  becomes  a  domieUj  super- 
adding to  the  original  or  prior  character,  the  rights  and 
privileges,  as  well  as  the  disabilities  and  penalties  of  a 
citizen  or  subject  of  the  country  in  which  die  residence 
is  established. 

^^  The  domicil,''  says  Vattel,  ^^  is  the  bahitation  fixed 
IB  any  place  with  an  intention  of  always  staying  there. 
A  man  does  not  then  establish  his  domicil  in  any  place^ 
unless  he  makes  sufficiently  known  his  intention  of  fix* 
ing  there,  either  tacitly  or  by  an  express  declaration  !'' 

Again ;  *^  The  natural  or  original  domicil  is  that  given 
vs  by  birth,  where  our  father  had  his ;  and  we  are  con« 
sidered  as  retaining  it,  till  we  have  abandoned  it  in  order 
to  choose  another.  The  domicil  acquired  is  that  where 
we  settle  by  our  own  choice.^'  * 

This  is  the  general  principle  determtniog  the  nation- 
al character  solely  by  the  domicil,  whether  natural  or 
acquired.  As  the  original  domicil  is  givea  by  birth,  it 
requires  no  explanation.  But  what  shall  constitute  aa 
aequired  domicil  ? 

Although  the  definition  given  of  it  \appearB  at  first 
view  sufficiently  plain,  yet  in  analyzing  it,  we  have  sooa 
to  encounter  an  important  difficulty.  When  shall  the 
intention  to  remain  be  deemed  to  exist  ?  If  it  be  not 
openly  declared,  when,  as  Vattel  expresses  it,  shall  it 
be  deemed  to  be  tacitly  made  known  ?  What  shall  b^ 
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evidence  of  the  animus  manendi  and  detehnuie  the  in-    lVEfir.YOBK« 

.      ..       «  1814. 

teotioD  J  v^^N/-'^^ 

la  order  to  ascertain  this,  we  must  resort  to  the  ex-      Johnma 
poMtion  of  able  magistrates,  whose  duty  it  has  been  to     28  bales  of 
expoond  and  apply  this  public  law ;  we  must  descend     ^"^^^ 
.  into  an  examination  of  the  judgments  and  official  acts  ' 

of  tribunals. sitting  and  deciding  under  the  law  of  na- 
tions. 

.  It  has  been  contended  that  the  practical  illustration 
of  this  doctrine,  derived  from  the  course  and  practice  of 
the  prize  courts,  justifies  the  following  conclusions : 

1st.  That  no  residence  establishes  a  domici!  to  any 
hostile  purpose^  or  operating  a  condemnation  of  goods, 
but  that  which  is  either  taken  up  or  continued  after  the 
commencement  of  hostilities. 

2d.  That  on  the  breaking  out  of  war,  a  citizen  or 
subject  of  one  belligerent  country,  has  a  right  to  return 
from  the  other,  and  bring  with  him,  or  withdraw  from 
thence  his  goods  and  effects. 

I  tliink  the  consideration  of  these  propositions  will 
embrace  all  the  arguments,  and  lead  to  an  examination 
of  all  the  authorities  which  are  in  any  way  applicable  to 
the  merits  of  this  cause. 

It  must  be  remembered  that  the  principle  laid  down 
by  Vattel  is  general,  and  must  be  universal  in  its  appli- 
cation. It  has  no  relation  whatever  to  either  a  state  of 
war  or  peace.  The  difierent  authorities  which  hav^ 
been  cited  must  all  be  examined  with  a  reference  to 
tha*. 

The  most  general  view  which  has  been  taken  of  this       ^ 
subject  by  Sir  William  Scott,  is  in  the  case  of  the  Har* 
mony,  3  Rob.  266. 

^^  Of  the  few  principles,^*  he  says,  <<  that  can  be  laid 
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jKfiW-YORRy  down  geoerally,  I  may  venture  to  hold,  that  time  is  the 
grand  ingredient  in  constituting  domicih  I  think  that 
hardly  enough  is  attributed  to  its  effects;  in  most  cases 
it  is  unavoidably  conclusive.  It  is  not  unfrequently  said, 
that  if  a  person  comes  only  for  a  special  purpose,  that 
shall  not  fix  a  domicil.  This  is  not  to  be  taken  in  an 
,  unqualified  latitude,  and  without  some  respect  had  to 
the  time  which  such  a  purpose  may  or  shall  occupy  ; 
for  if  the  purpose  be  of  a  nature  that  may,  probably, 
or  does  actually  detain  the  person  for  a  great  length  of 
time,  I  cannot  but  think  that  a  general  residence  might 
grow  upon  the  special  purpose.  That  against  such  a 
long  residence,  the  plea  of  an  original,  special  purpose 
could  not  be  averred  ;  it  must  be  inferred,  in  such  a 
ease,  that  other  purposes  forced  themselves  upon  him, 
and  mixed  themselves  with  his  original  design,  and  im- 
preyed  upon  him  the  character  of  the  country  where 
he  resided.^' 

Surely,  if  terms  can  be  explicit,  and  language  can  be 
plain,  this  is  so.  There  is  in  it  not  the  least  allusion  to 
a  state  of  hostilities,  or  to  a  belligerent  country.  The 
terms  are  as  comprehensive  as  those  of  Vattel.-— Show» 
ing,  that  residence  alone,  wherever  it  may  be,  is  the 
source  and  foundation  o(  domicile  and. that  from  the 
length  of  the  residence  is  derived  the  evidence  of  an 
intention  to  remain.  If  this  be  not  so,  why  is  time  tlie 
grand  ingredient  in  constituting  domicil  ?  If  residence 
in  a  hostile  country  were  necessary,  thai  would  be  the 
grand  ingredimt,  the  characteristic  feature  in  thisiAC« 
<|uired  character,  which  works  a  forfeiture  of  goods. 

But  it  is  said,  that  the  further  remarks  of  this  great 
authority  in  the  same  case  furnish  an  inference  un- 
favourable to  the  opinion  I  have  expressed. 
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^^Sapposea  man  comes  into  a  belligerent  coantry,    NEW-TOBK, 
at  or  before  the  beginning  of  a  war ;  it  is  certainly  rca-  '   v^^^-^ 
sonable  not  to  bind  him  too  soon  to  an  acquired  charac*     .  Johnson 

v« 

ter,  and  to  allow  him  a  fair  time  to  disengage  himself.''     28  bates  of 
From  this  1  should  draw  an  ailment  directly  the  re-      ^^^,      ' 
verse  of  that  which  it  has  been  cited  to  support.    Why  — — — .        i 
is  it  too  soon  to  bind  him  to  an  acquired  character,  who 
comes  into  a  belligerent  country  at  or  before  the  begin- 
ning  of  a  war  ?    Most  assuredly,  because  he  had  not, 
by  a  residence  previous  to  the  war,  established  a  domicU, 
or  manifested  his  intention  to  remain.     His  residence 
had  been  too  short  to  afford  evidence  of  a  determina<- 
tion  to  fix  his  habitation  there.     He  shall,  therefore,  be 
permitted  to  make  his  election,  to  retire,  and  be  allowed 
a  fair  time  to  disengage  himself.     If  this  claimant  had 
arrived  in  England  at,  or  immediately  preceding  the 
war,  we  would  have  had  a  very  different  case  to  exam- 
ine. 

Sir  William  Scott  proceeds :  ^^  In  proof  of  the  effi- 
cacy of  mere  time,  it  is  not  impertinent  to  remark,  that 
the  same  quantity  pf  business,  which  would  not  fix  a 
domicil  in  a  certain  space  of  time,  would,  nevertheless, 
have  that  effect  if  distributed  over  a  large  space  of  time. 
Suppose  an  American  comes  to  Europe,  with  six  tem- 
porary cargoes,  of  which  he  had  the  present  care  tod 
management,  meaning  to  return  to  America  immediate* 
ly ;  they  would  form  a  different  case  from  that  of  the 
fame  American  coming  to  any  particular  country  of 
Europe,  with  one  cargo,  and  fixing  himself  there,  to  re- 
ceive  five  remaining  cargoes,  one  in  each  year  succea- 
lively.  I  repeat,  that  time  is  the  great  agent  in  this  mat- 
ter;  it  i^  to  be  taken  in  a  compound  ratio  of  the  time 
and  the  occupation,  with  a  great  pfeponderance  on  the 


N 


462 


REPORTS  or  CRIMINAL  LAV  eA8E8« 


Johoaon 

V. 
98  iNllM  of 

liensbandisey 
lie. 


X9KW-T0BK,  article  of  time:  be  the  occupation  what  it  maj,  it  can- 
not happen,  but  with  few  exceptions,  that  mere  lenglh 
of  tim^  shall  not  constitute  a  domicil.^'. 

He  here  supposes  an  American  to  go  to  Europe — not 
to  any  particular  hostile  country,  and  to  remain  for  five 
years,  intimating  distinctly,  that  it  would  fix  on  him  the 
national  character  of  the  country  in  which  he  was  thus 
eatablished. 

It  appears  also,  from  the  same  case,  that  one  of  the 
Murrays  was  considered  by  the  common  law  of  Eng- 
land, as  a  British  trader,,  subject  to  the  bankrupt  laws  of 
that  kingdom.  How  a  British  trader  f  Hostilities  did 
not  exist  then  between  that  country  and  this.  .  He  had 
acquired,  therefore,  the  character  of  a  British  trader,  by 
a  residence  in  time  of  peace.  It  is  that  character  that 
brought  him  within  the  operation  of  these  local  .laws,  and 
that  character  that  would  work  a  condemnation  of  bid 
property  in  the  prize  courts  of  a  nation  at  war  with 
England.  ^ 

This  case  is  so  replete  with  information  on  this  sub- 
ject, that  I  shall  notice  one  other  passj^ge,  found  in  the 
judgmient  of  the  court. 

^  Time,  1  have  said,  is  a  great  agent  in  those  matters^ 
and  I  should  have  been  glad  to  have  heard  any  instance 
qu6ted  on  the  part  of  Mr.  Murray,  in  which  a  residence 
of  four  years,  connected  with  a  former  residence,  was 
deemed  capable  of  any  explanajtion.^' 

It  is  true,  that  the  residence  of  the  claimant,  in  that 
case,  was  in  a  hostile  country ;  but  it  is  equally  tnie» 
that  in  the  passages  to  which  I  have  referred,  the  court 
lays  down  the  general  principle,  without  any  reference 
whatever  to  the  fact,  as  is  obvious  from  the  context, 
and  bis  general  reasoning  on  the  subject* 
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The  case  of  the  Indian  Chief,  S  Rob.  p.  17.  affords    new-tobk, 

.  .  1814. 

much  light  00  this  question^    This  vessel  was  seiied  in     v^^v*^ 
a  British  port  where  she  came  for  orders,  on  a  voyage      Mhmoq 
from  an  enemy  colony  to  Hambai^.    The  claimant  was     se  iwies  of 
a  native  American,  and  the  court,  after  stating  that  fact,        '^^^  "^ 
flays : —  • 

^^  He  came,  however,  to  this  country  in  1733,  and  en-* 
gaged  in  trade,  and  has  resided  in  this  country  till  1797 
touring  that  period  he  was  undoubtedly  to  be  consi* 
dered  as  an  English  trader  ;  for  no  position  is  more  es« 
tablished  than  this,  that  if  a  person  goes  fnto  another 
country  and  engages  in  trade,  and  resides  there,  he  is  by 
Ibe  law  of  nations,,  to  be  considered  as  a  merchant  of 
that  country ;  I  should  therefore  have  no  doubt  in  pro- 
nouncii^  that  Mr*  Johnson  was  to  be  considered  as  a 

merchant  of  this  country  syt'  the  time  of  the  sailing  of 
this  vessel  on  her  outward  voyage.'^ 

The  vessel  sailed  in  1795*  The  residence  in  this 
case  was  1 2  years. 

In  the  case  o{  Mr.  MilTer,  the  claimant  of  the  cargo 
of  this  vessel,  the  principle  under  consideration  was  ap- 
plied with  great  rigor. 

He  was  an  American  citizen  and  American  consul, 
resident  in  some  of  the  remote  possessions  of  Great 
Britain,  in  India.  He  was  for  that  reason  pronounced 
by  the  court  of  admiralty,  a  British  merchant,  and  his 
property  condemned  for  being  engaged  in  a  trade  prohi- 
bited to  British  subjects. 

It  is  very  manifest,  therefore,  that  foreigners,  who  re- 
iide  in  Great  Britain,  and  enter  into  trade,  are  considered 
by  the  government  and  .courts  of  that  conntry,  in  pur- 
suance of  the  general  principle  of  the  law  of  nations,  as 
Britislvmerchants,  entitled  to  all  the  privileges,  and  sub- 


mmmmmm^mm^^^^^ 


464  REPORTS  OF  CRIMINAL  LAW  CA3B8. 

NEW-TORK,  ject  to  all  the  restrictioos  of  the  native  m^erchante  of 
^^^^,^^,'         that  kingdom. 

JohtMon  It  also  appears  frond  other  cases,  that  the  principle  is 

28  bales  of  impartially  and  universally  applied.  That  their  own 
Merc^dUte,  subjects,  when  settled  abroad,  are  allowed  all  the  bene- 
^  ■        fits,  and  held  to  all  the  restraints  of  the  native  subjects  of 

the  country  in  which  they  reside.  If  resident  in  a  neu- 
tral country,  they  are  treated  as  neutral  merchants,  and 
may  trade  freely,  even  with  the  enemies  of  their  native 
land. 

This  general  rule  is  given  by  Sir  William  Scott  in 
the  case  of  the  Emanuel,  1  Rob.  249. 

^'  The  general  rule  is,  that  a  person  living,  bona  fide,  im, 
a  neutral  country,  is  fully  entitled  to  carry  on  a  trade  ta 
the  same  extent,  as  the  native  merchants  of  the  country 
'    in  which  he  resides." 

In  the  case  of  the  Dree  Gebroeders,  4  Rob.  191. 
and  the  Adriana,  1  Rob.  163.  the  rule  is  exemplified. 
Grant  and  Boland,  the  respective  claimants,  were  both 
native  subjects  of  Great  Britain,  claiming  the  American 
character.  It  does  not  appear  that  they  were  ever  na** 
turalized  in  this  country.  The  court  makes  no  allusioo 
to  that  circumstance,  with  the  view,  no  doubt,  if  the 
fact  were  so,  to  avoid  discussing  the  question  of  natu- 
ralization. He  examines  nothing  but  their  residence^ 
and  admits,  that  if  they  had  sufficiently  proved  it  to 
have  been  in  this  country,  they  would  have  been  enti- 
tled to  a  neutral  character. 

In  the  case  of  La  Virgine,  5  Rob.  91.  a  Frenchman 
claimed  the  benefit  of  the  American  character,  and  it  is 
fully  admitted  by  the  courts  that  if  he  had  sufficiently 
made  out  his  residence  to  have  been  in  this  country^  be 
would  have  been  entitled  to  restoration  as  a  neutral. 


RSPORTB  Of  «AllttVAt  LAW  CASKS*  4/66 

So  it  has  been  decide,  ereih  bj  the  lords  on  4ppeal|    HfcW-trOidt^ 
that  a  British  born  subject,  resident  at  Lisbon,  acquires 
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by  that  circumstance  the  Portuguese  character,  and  can      Joboioa 
trade  with  impunity  with  enemies  of  England*    And  it     as  bales  of 
would  seem,  by  a  recent  decision,  that  the  same  ris^ts     ^'^^  ^"^ 
are  allowed  to  British  subjects  resident  in  this  coimtry*  ^^ 
There  are  a  great  variety  of  cases  as  well  in  the  con3h 
non  law  books,  as  in  the  admiralty  decisions,  Which 
have  a  bearing  in  [kiint  of  principle  on  this  question  | 
but  it  cannot  be  necessary,  nor  is  it  now  convenient,  to 
analize  them  all.    From  all  1  think  it  appears  very  c<m« 
clusively,  that  r^idence  gives  national  character,  indo' 
pendent  of  the  political  state  or  condition  of  the  cmntty 
in  which  it  is  established*    Whether  the  native  countryi 
or  the  adopted  country,  be  at  war  or  peace,  is  perfectly 
ilmnateriah  By  residence,  neuttab  become  beUigetents^ 
and  bdligerents  neutrals* 

Blit  the  question  constantly  tecufa — ^what  is,  what 
constitutes  this  residence  ?  And  it  certainly  is  not  easy 
to  answer  it  with  precision*  It  must  be  such  a  residencei 
however,  as  will  stop  the  party  fh>m  saying,  that  he 
came  for  a  specia]  or  temporary  purpose ;  such  as  will 
fix  upon  him  the  animui  manendi  the  intention  to  re- 
main* The  resideiice  itself,  as  I  have  said,  is  prima  ft*^ 
cte  evidence  of  the  intention  ]  if  continued  it  beccmea 
in  process  of  time  conclusive*  In  the  case  of  the  Indian 
Chief,  13  years  was  decided  to  have  fliat  effect*  Ih  the 
case  of  the  Embden,  10  years  was  said  to  fix  the  national 
character.  In  that  of  the  Hfitrmony,  4  years  was  d»« 
elared  not  susceptible  of  explanation. 

In  this  case  there  has  been  a  residence  of*  16  feaf$i 
with  the  exception  of  a  visit  to  this  country.    It  is  well 
established  that  a  temporary  excunian,  dther  t#  A« 
Tdh.  Ilk  59 
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mw.TOflir>  place  of  the  original  doinicil,  or  to  any  other,  shall  not 
be  deemed  to  interrupt  the  residence ;  the  time  previous 
to  the  absence  shall  attach  to  that  subsequent,  and  con- 
stitute a  continued  residence* 

But  taking  the  time  most  favourable  to  the  cbimant, 
there  is  an  uninterrupted  residence  of  13  years,  which, 
in  my  judgment,  is  unavoidably  conclusive. 

In  this  case,  most  especially.  Mr.  Richardson  is  a 
native  British'subject,  and  the  same  authority,  so  often 
quoted,  says,  ^'  It  is  always  to  be  remembered,  that  the 
native  character  easily  reverts;  and  that  it  requires 
fewer  circumstances  to  constitute  doihicil  in  the  case  of 
a  native  subject,  than  to  impress  the  national  character 
on  one  who  is  originally  of  another  country."  ^  La  Vir- 
ginie,  5  Rob.  91. 

This  rule  applies  here  with  great  force.  It  does  not 
appear,  from  any  evidence  that  has  been  produced,  that 
Mr.  R.  was  recognized  in  England  as  a  citizen  of  Ame« 
rica ;  and  upon  the  general  principles  held  by  the  go- 
vernment of  that  country,  we  must  presume  that  he 
mingled  again  with  the  mass  of  its  population,  as  a  legi* 
timate,  complete  British  subject,  enjoying  all  the  rights 
and  advantages  of  that  character,  without  being  subject 
to  any  of  the  restrictions  and  inconveniences  of  an  Ame- 
rican citizen.  It  does  not  appear  that  even  afler  the 
war  he  was,  by  himself,  or  by  others,  considered  liable 
to  the  ordinary  evils  incident  to  the  citizens  of  a  hostile 
country. 

.  There  may  be  other  evidence  of  the  intention  than 
that  which  mere  length  of  residence  afibrds.  The  in- 
tention may  be  openly  declared,  publicly  made'  known, 
and  that  however  short  the  residence  may  be,  shall  es- 
tablish the  domicjl. 
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Whitehill  bad  been  but  two  days  in  the  enemy  countiy   N&w-t6hk» 
when  war  was  declared ;  but  he  had  previously  avowed     s.^'n/-^ 
his  intention  to  remain^  and   his  property  was  con-      JohDioa 
demned.  88  Mm  oC 

It  has  Keen  alleged  that  Mr.  Richardson  was  estab-  ''^be.  * 
lished  in  Liverpool  as  a  commission  merchant  only,  and 
that  he  was  not  engaged  in  general  commerce :  that  is 
wholly  immaterial — quo  ad.  this  shipment,  he  can  only 
be  recognized  as  a  merchant ;  hisdomicil  is  established, 
and  this  transaction  imparts  to  it  a  commercial  cha- 
racter. 

Having  endeavoured  to  show  how  a  domicil  is  estab- 
lished—4iow  a  foreign  commiercial  character  is  acquired, 
it  will  be  proper  to  inquire  how  it  is  devested  ;  how  a 
citizen  of  one  country  can  disedgage  himself  and  his 
property  from  the  effects  and  consequences  of  a  resi- 
dence established  in  another ;  and  this  brings  me  to  an 
examination  of  the  last  point  which  I  hiave  proposed  to 
consider. 

It  is  insisted  that  Mr.  Richardson,  being  a  naturalized 
citizen  of  the  United  States,  had  a  right  to  withdraw  his 
property  from  the  hostile  country. 

As  a  general  proposition,  I  think  this  cannot  be  main- 
tained :  it  is  by  no  means  clear,  that  a  citizen  or  subject 
of  one  belligerent  can,  stricti  juru^  withdraw  any  thing 
from  the  territories  of  the  other.  It  is  no  doubt  true, 
i^^i  bona  fide  cases  of  this  kind  are  treated  with  indul- 
gence ;  and  that,  from  motives  of  public  policy,  the 
general  principles  of  the  laws  of  war  are  not  unfre- 
quently  relaxed  and  accommodated  to  the  sufferings  and 
peculiar  circumstances  of  individuals.  But  it  is  of  no 
use  to  discuss  the  principle,  unless  the  facts  disclosed 
can  bring  the  case  within  it. 
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PV^^W»      It  ifl  both  proved  and  admitted,  that  this  property  was 

n^^s/'^^    shipped  before  the  declaration  of  war  was  known  to  the 

^ohnioii      claimant,  and  it  is  difficiilt  to  €one^iT0  how  property  can 

is  bales  of     be  claimed  here  as  withdrawn  from  the  hostile  countryi 

lie,        when  it  was  sent  before  the  claimant  knew  that  the  re- 

spective  nations  were  at  war.    This  difficulty  is  increase 

l^d  by  the  full  proof  before  the  court,  that  these  goods 
were  shipped  for  sales  and  returns.  They  were  not 
sent  to  remain  here,  and  wait  the  arrival  of  the  owner* 
It  is  d^rly  established  by  the  papers  that  they  were  to 
be  sold  as  soon  as  might  be  convenient,  and  the  avails 
refnitted  to  him  in  Englandf  All  expectation  of  success, 
therefore,  from  this  source  must  certainly  be  ill  founded. 
It  is  farther  ui^ed,  that  Mr  Richaadson^s  affidavit  and  * 
others,  offered  as /artber  proof,  show  that  he  intended 
to  return  to  this  country^  The  affidavits  which  have 
been  produced  to  this  point,  are  those  of  I^obert  Falk* 
ner,  Jam^  Mills^  and  John  Sill.  Their  affidavits  go  to 
ahow,  that  Air.  Richardson,  while  in  England,  at  diffid- 
ent times  expressed  an  intention  to  return  to  America, 
if  the  orders  in  counpil,  complained  of  by  this  country, 
were  not  repealed,  and  the  commercial  interco^rse  be- 
tween the  two  countries  restored.  Mr.  Richardson  him- 
self deposes^  that  he  did  make  these  declarations,  and  did 
entertain  that  intention* 

These  facts  are  well  proved,  and  the  claimant  is  en- 
titled to  the  full  benefit  of  them.  But  however  distinct- 
ly these  declarations  were  made  and  repeated,  and  how- 
ever earnest  and  decisive  that  intention  0iay  have  been, 
I  hold,  on  the  authority  of  the  judgment  in  the  case  of 
the  President  and  many  others,  that  it  k  perfectly  im- 
material and  unavailing  in  a  prize  court. 
^^A  mere  infmtiffn  tp  psmoT^y^^  said  Sir  William 
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ScoH,  <*  bas  never  been  held  sufficient,  without  scroe   MSVr-TOiUC, 

1314, 

pvtri  actf  being  merely  an  intention,  residing  secretly     s^^s^^^ 
and  undistinguishably  in  the  breast  of  the  party,  and      JohaMm 
liable  to  be  revoked  every  hour.    The  expressions  of    ssbtiesor 
the  letter  in  which  flus  intention  is  said  to  be  found,  are,  ^'*™™'"*" 
I  observe,  veiy  weak  and  general,  of  an  intention  mere-  ,    '  '    '     " 
ly  infuiuro.    Were  they  even  much  stronger  than  they 
are,  they  would  not  be  sufficient ;  something  more  than 
mere  verbal  declaration ;  some  solid  fact  showing  that 
the  party  is  in  the  act  of  withdrawing,  has  always  been 
held  necessary  in  such  cases."     5  Rob.  250. 

Besides,  the  intention  which  was  entertained,  rested 
wholly  on  a  coniingtncy^  the  alternative  of  whieh  might 
instantly  have  obliterated  this  impression  from  his  mind, 
and  produced  a  determination  not  to  return.  This,  in 
fret,  must  have  been  the  state  of  the  claimant's  mind  at 
the  moment  this  shipment  was  made.  He  knew  not  of 
the  war,  and  the  only  assigned  cause  for  his  intention 
to  return  to  America  was  removed.  In  hit  opinion 
the  orders  in  council  were  so  revoked^  that  the  nsoal 
commercial  intercouiise  between  the  two  countries 
would  be  soon  restored.  Under  that  supposition  these 
goodtwere  shipped,  and  from  his  own  showing,  therefore, 
I  am  not  only  authorized,  but  bound  to  presume,  that 
the  intention  to  return  to  this  country  did  not  at  that 
moment  exist. 

But  if  it  had  so  existed,  the  judgment  in  the  case  of 
the  Indian  Chief,  3  Rob.  24.  shows  how  insufficient  and 
ineflectual  it  is  considered  in  the  prize  courts  of  England, 
It  is  there  most  decisively  stated,  that  the  character  ac« 
quired  by  residence,  ceases  only  by  non-residence ;  that 
it  ceases  only  from  the  time  the  party  turns  bis  back  on 
the  counjtry  where  he  has  resided,  on  bis  way  to  his 
own ;  that  it  adheres  to  him  till  the  moment  be  puts 
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J^EW'YOBKt  bimself  in  motion,  banajide  to  qatttbe  country  of  his  re- 
^^^,,^^^,^^     sidence,  sine  animo  reverUndu     The  vessel,  in  that  casCf 
Jobiisoo       was  the  property  of  a  Mr*  Johnson,  a  native  of  America, 
28  bales  of     but  who  had  for  some  time  resided  in  England.     She 
^c.  was  seized  as  being  engaged  in  a  trade  with  the  enemies 

-  of  England.     The  court  distinctly  determined,  that  if 

Johnson  had  remained  in  England  till  the  time  of  sei- 
zure, she  would  have  been  condemned  as  the  property 
of  a  British  merchant ;  but  as  he  had  left  the  country 
on  his  way  to  America,  he  must  be  deemed  to  be  in 
purstrit  of,  and  to  have  revived  his  native  character,  and 
for  that  reason  only  she  was  restored. 

So  in  the  case  of  Curtissos.  He  had  been  resident  in 
an  enemy  colony,  but  had  left  it  before  the  capture  of 
his  property,  and  was  actually  on  his  way  home.  The 
lords,  on  appeal,  decided,  that  as  he  had  put  himself  in 
motion  towards  his  own  country,  as  he  was  in  itinere  he 
was  entitled  to  restitution.  There  are  other  decisions 
.of  these  distinguished  authorities,  showing,  that  the  cha- 
racter which  residence  gives,  can  only  be  devested  by 
an  actual  departure  from  the  country  in  which  it  is  estab- 
lished, or  at  least  some  act  that  may  be^deemed  an  ac- 
tual commencement  of  his  movement  from  it,  and  a  real 
substantial  effort  to  regain  his  native  or  prior  domicil. 
The  principle  of  these  decisions  I  shall  adopt  in  this 
case,  because  I  think  it  founded  in  good  sense,  and  fur- 
nishing the  only  practicable  application  of  a  rule  in- 
^  tended  to  ameliorate  the  strict  laws  of  war.     If  the  rule 

be  not  thus  restricted,  and  thus  applied,  there  will  be  no 
end  to  alleged  intentions  of  returning.  If  a  previously 
declared  intention  is  to  justify  exportations  from  the  ene- 
my country,  in  every  dubious  state  of  things,  they  wiU'al- 
ways  be  made  in  anticipation  of  possible  conseqaences^ 
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ftnd  speculative  projects,  leading  to  a  long  continued  in-    NEW-tork, 
tercourse,  the  evils  of  which  cannot  be  foreseen,  and     ^^^^>^^.^ 
which  it  would  certainly  be  destructive  to  tolerate.  Johnson 

It  is  said,  that  Mr.  Richardson  executed  the  indention     28  bales  of 
he  had  expressed,  by  returning  to  this  country.    As  he      ^^ke>  *  *' 
has  returned,  he  is  certainly  now  entitled  to  the  benefit  • 

of  it ;  but  it  cannot  have  a  retrospective  operation.  • 
Having  acquired  and  established  the  character  of  a  Bri- 
tish trader,  it  adhefed  to  him  until  he  did  return. 

It  is  also  said,  and  I  admit,  that  a  person  in  a  foreign 
country  at  the  commencement  of  hostilities,  may  elect 
to  return  or  remain  abroad ;  but  surely  that  election 
must  be  made  known.  How  can  it  be  disclosed  ?  What 
f  hall  be  evidence  4>f  his  election  ?  We  have  seen  tl\at  a 
mere  declaration  of  hisintention  to  return  is  insufficient. 
I  should  presume,  that  a  continu'ation  in  the  foreign 
country,  is  the  most  conclusive  evidence  that  can  be 
fumtsbed  of  his  election  to  remain  ;  and  in  the  nature  of 
things  notting  can  be  legal  and  conclusive  evidence  of 
bis  election  to  return,  but  an  attempt  to  carry  that  elec- 
tion into  effect.  In  every  act  done  to  efiectuate  that 
he  shall  be  protected.  While  he  remains,  the  presump- 
tion of  law  is  against  him,  and  can  only  be  repelled  by 
the  commencement  of  his  return.  He  cannot  remain 
in  the  hostile  country  sending  out  as  many  goods  as  may 
suit  his  convenience,  and  then  claim  them  upon  the 
ground  of  a  previously  declared  intention  to  return. ' 
The  shipment  and  his  return,  must  be  contemporaneous 
acts,  or  so  nearly  connected  in  point  of  time,  as  substan- 
tially to  form  but  one  transaction.  It  is  evident  from 
the  facts  in  the  case,  that  at  the  time  this  shipment  was 
made,  Mr.  Richardson  was  not  in  pursuit  of  his  Ameri- 
can character.  This,  then,  was  an  act  done  as  a  Bri- 
tish trader,  and  cannot  be'otherwis'e  considered. 
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'  Mr*  Richardson,  moreover,  did  not  leave  Eoglaiidl 
till  seven  or  eight  months  after  the  capture  of  the  Mary 
and  Susan,  and  his  return  is  now  fairly  open  to  the  sug- 
gestion, that  it  was  produced  by  the  capture  of  his  pro^ 
perty.  Upon  principle^  therefore,  and  upon  authoriy 
too,  it  is  not  entitled  to  consideration,  and  must  be  laid 
entirely  out  of  the  case. 

I  perceive  the  necessity  of  closing  this  opinion  with- 
out adverting  to  a  few  other  topics  which  the  argument 
presented.  I  have  already  been  too  diffusive,  for  which 
the  nature  of  the  cause,  it  is  hoped,  will  be  deemed  a 
sufficient  apology«  I  was  duly  impressed  with  its  no« 
velty  and  importance,  and  have  felt  a  soticitude,  amidst 
the  pressure  of  other  business,  to  mamfest  at  least  a 
desire  to  arrive  at  a  just  conclusion.  That  which  has 
been  pronounced,  has  been  resisted  with  all  the  feehngi 
that  human  misfortune  and  individual  calamity  are  cal- 
culated to  produce;  but  it  has  been  forced  upon  me  by 
what  I  conceive  to  be  clear  and  explicit,  thoij^  rigorouSf 
rules  of  law,  which  imperiously  deaiand^the  suppression 
of  all  personal  sympathies.  I  have,  however,  the  conso- 
lation to  know,  that  if  injustice  has  been  done,  relief 
will  be  administered  in  another  plaoe,  where  the  skill 
and  profound  research  of  &e  judge  cannot  fail  to  de* 
tect  and  correct  my  error* 


RftMftTS  or  CEtHlML  LAW  CABMS*  4^0 

tf  oturt  of  tf liaticer j^« 

NEW-YORK,  AUGUST,  1819. 

In  the  Matter  of  Daniel  WaMurn. 

tt  ii  the  law  and  usaf^  of  nations  to  deliver  up  offendefs  cbafgwl 
with  felony  and  other  hig^h  crimes,  and  who  have  fled  ftx>nn  the 
country  in  which  the  crimes  were  committed,  into  a  foreign  and 
friendly  jurisdiction. 

^Dd  it  is  the  duty  of  the  ciril  magistrate  to  commit  iuoh  ftigttire 
from  justice,  to  the  end.  that  a  reasonable  time  may  be  afibrded- 
for  the  government  here  to  deliver  him  up,  or  for  the  foreign 

£>Temment  to  make  application  to  the  proper  atithorities  here 
r  his  surrender.    But  if  no  such  application  is  made  in  a  rea- 
sonable time,  the  prisoner  will  be  entitled  to  hisdischai^. 

The  evidence  to  detain  such  fugitive  from  justice,  for  the  purpose 
of  surrendering  him  to  his  government,  must  be  such  as  would 
be  sufficient  to  coimnit  the  party  for  trial,  if  the  crime  had  beeA 
perpetrated  here. 

Hie  27th  article  of  the  treaty  of  1795,  betweeti  the  United  Stitei 
and  Great  Britain^  was  merely  declaratory  of  th«  law  of  nations 
on  this  subject ;  and  since  the  expiration  of  that  treaty,  the  prin* 
ciples  of  the  general  law  of  nations  remain  obligatoiy  on  the  two 
nations. 

Therefore,  the  chancellory  or  a  judge^  in  vacation,  has  jurisdictidU 
to  examine  a  prisoner  before  him  on  habeas  corput^  and  who  haa 
been  taken  in  custody  on  a  ohaige  of  theft^  or  felonv^  committed 
in  Canada,  or  a  foreign  state,  from  which  he  hat  flea ;  and  if  sof*  . 
flcient  evidence  appears  against  him  to  remand  him,  or  if  then 
in  not  suflicient  proof  to  justify  his  detention,  to  discharge  him. 

D.  WAsaBdftN  was  brought  before  the  Chftncdlof 
upon  habeat  corpus^  allowed  and  directed  to  the  sheritf 
of  Rensselaer  county.  It  appeared  bj  the  return,  that 
he  was  detained  in  custody  bj  virtue  of  a  mittimus 
from  the  Recorder  of  Troy,  under  a  charge  of  haying 
in  his  possession  1 70  bills  of  the  bank  of  Montreal,  of 
the  denomination  of  five  dollars  each,  which  had  been 
feloniously  taken  from  some  person  unknown,  and  that 
he  had  received  and  secreted  tte  bills,  knowing. them 
to  be  so  stolen. 

The  Chancellor,  in  pursuance  of  the  act,  entitlecl, 

Vet*  III.  60 
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N£W-TORK|  <(  an  act  to  amend  the  act,  entitled,  an  act  to  prevent 
^^^..^/^  unjust  imprisonment,  by  securing  the  benefit  of  the  writ 
Matter  of  o(  habeas  corpns,'^^{sesE.  41.  c.  277.,  which  provides, 
^  ^'  that  in  all  cases  of  imprisonment,  whether  upon  com- 

mitment of  any  criminal,  or  supposed  criminal  matter, 
or  not,  the  Chancellor,  Judge,  or  other  officer,  before 
whom  any  person  may  be  brought  on  habeas  corpus^  in 
vacation  time,  shall,  and  may  examine  into  the  facts 
contained  in  such  return,  and  into  the  cause  of  such 
imprisonment,  and  thereupon  either  dischai^c,  or  bail, 
or  remand  the  party  so  brought,  as  the  case  shall  re- 
quire, and  as  to  justice  shall  appertain,'^)  proceeded  to 
the  examination  of  the  prisoner,  and  of  several  wit- 
nesses, who  were  produced  for  and  against  him. 

It  appeared,  that  a  theft  had  been  committed  at 
Kingston,  in  Upper  Canada,  on  or  about  the  29th  of 
June  last,  and  that  one  George  Ridout,  upon  whom  the 
theft  was  committed,  had  4,000  dollars,  or  upwards, 
stolen  from  him,  at  a  public  house  in  that  town.  That 
the  prisoner  was  an  inhabitant  of  Kingston,  an  acquain- 
tance of  G.  R.,  and  spent  the  night,  or  a  part  of  the 
night,  in  which  the  money  was  stolen,  in  company  with 
him.  That  the  money  stolen  consisted  of  Montreal 
.  bills,  and  were  said  to  be  five  dollar  bills.  That  the 
prisoner  left  Kingston  within  the  two  last  weeks  on  a 
journey  to  the  United  States.  That  he  was  in  compa- 
ny with  one  Lyman  Parks,  who,  on  Tuesday  last,  at  a 
bank  in  Troy,  offered  900  dollars  of  Montreal  bank 
bills,  of  five  dollars  each,  to  be  exchanged,  at  four  per 
cent,  discount,  and  that  the  bills  received  in  exchange 
were  immediately  handed  by  P.  to  the  prisoner.  The 
circumstances  attending  the   intercourse  between  the 
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prisoner  aod  Parks,  and  a  denial  by  the  prisoner,  that    NEW-tork, 
be  had  ever  seen  or  known  Parks  before  that  time,     v,^-v.-^ 
though  it  was  proved  that  they  had  been  together  pre*      Matter  of 
viously  at  Albany,  and  that  they  came  down  from  the  ^........^ 

Black  river  in  company  with  each  oti^r,  were  the  chief 
grounds  of  the  charge  and  commitment. 
.    Cushman,  and  Van  Vechten,  for  the  prisoner,  moved 
for  bis  dischaiige : 

1 .  Because  the  Chancellor  had  no  jurisdiction  of  the 
case,  even  admitting  the  prisoner  had  stolen  the  bills  in 
question  at  Kingston,  in  Upper  Canada,  inasmuch  as 
our  courts  have  no  concern  with  crimes  committed  out 
of  the  United  States,  and  have  no  authority  to  arrest  or 
di^in  the  offender. 

&•  Because  the  proof  is  insufficient  to  charge  the  pri« 
soner  with  the  theft,  even  if  it  had  been  conunitted 
within  this,  state. 

M^Manus  and  Paine,  in  behalf  of  the  prosecution, 
referred  to  Str.  848.  4  Taunt.  34.  and  1  Chitty  on  Cri- 
minal Law,  16 — 46,  in  support  of  the  jurisdiction. 

Thb  Chancellor.  It  is  the  law  and  usage  of  na- 
tions, resting  on  the  plainest  principles  of  justice  and 
public  utility,  to  deliver  up  offenders  chaiged  with  felo- 
ny and  other  high  crimes,  and  fleeing  from  the  co|y- 
try  in  which  the  crime  was  committed,  into  a  foreign 
and  friendly  jurisdiction.  When  a  case  of  that  kind 
occurs,  it  becomes  the  duty  of  the  civil  magistrate,  on 
due  proof  of  the  fact,  to  commit  the  fugitive,  to  the 
end  that  a  reasonable  time  may  be  afforded  for  the  go- 
vernment here  to  deliver  him  up,  or  for  the  foreign  go- 
vernment to  make  the  requisite  application  to  the  pro- 
per authorities  here,  for  his  surrender.  Who  are  the 
pfoptr  anUhoritUs  in  this  case ;  whether  it  be  the  execu- 
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HKW-YORKf  tire  of  the  state,  on  as  the  rule  is  international,  the  exe* 
cotive  authoritj  of  the  United  States,  the  only  reg^ilar 


Mailer  o(      organ  of  communication  with  foreign  powers,  it  is  not 

WSN|iNlfllt 

I now  the  occasion  to  discuss.     It  is  sufficient  to  observe, 

that  if  no  such  application  be  made,  and  duly  recognia* 
ed,  within  a  reasonable  time,  the  prisoner  will  then  be 
entitled  to  his  dischai^e  upon  habeas  corpus.  If  the  ju- 
dicial  authority  has  afforded  sufficient  means  and  op> 
portunity  for  the  exercise  of  this  act  of  communitative 
justice,  it  has  done  its  duty.  Whether  such  offender 
be  a  subject  of  the  foreign  government,  or  a  eittzen  of 
this  country,  would  make  no  difference  in  the  applica- 
tion of  the  principle ;  though,  if  the  prisoner,  as  in  this 
case,  be  a  subject  of  the  foreign  country,  the  intene* 
Tence  might  meet  with  less  repugnance. 

This  doctrine  is  supported  equally  by  reason  and  au<» 
thority. 

Vattel  observes  (b.  2.  cb.  6.  s*  76.)  that  to  deliver 
up  one'^s  own  subjects  to  the  ofleoded  state,  there  to  re- 
ceive justice,  is  pretty  generally  observed  with  respect 
to  great  crimes,  or  such  as  are  equally  contrary  to  the 
laws  and  the  safety  of  all  nations.  Assassins,  incendia- 
ries and  robbers,  he  says,  are  seized  every  where,  at 
t|yi  desire  of  the  sovereign  in  the  plate  where  the  crime 
was  committed,  and  delivered  up  to  his  justice.  The 
sovereign  who  refuses  to  deliver  up  the  guilty,  renders 
himself,  in  sopne  measure,  an  accomplice  in  the  injury, 
and  becomes  responsible  for  it«  Professor  Martens, 
also,  in  bis  Summary  of  the  Law  of  Nations,  p.  107., 
says,  that  according  to  modem  custom,  a  criminal  ii 
frequently  sent  back  to  the  place  where  the  crime  wm 
«omroitted,  on  &e  request  of  a  power  who  offers  to 
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do  the  like  service,  and  that  we  often  see  instances  of  MBWtobk, 

1819.  * 

this.  s.^'v-w/ 

Grotius,  who  is  of  still  higher  authority,  declares,  (b.  }^^  ^ 
%  ch.  2U  s.  3,  4,  5.)  that  the  state  is  accountable  for  the  . 
crimes  of  its  subjects,  committed  abroad,  if  it  affords 
them  protection ;  and,  tberefore,^  the  state  where  the 
offender  resides,  or  has  fled  to,  ought,  upon  application 
and  examination  of  the  case,  either  punish  him  accord- 
ing to  his  demerit,  or  deliver  him  up  to  the  foreign  state* 
He  says,  farther,  that  his  doctrine  applies  equally  to  the 
Subjects  of  the  government  in  which  the  offender  is 
found,  and  to  fugitives  from  the  foreign  state*  This 
learned  jurist  finally  concludes,  that  this  right  of  demand- 
ing fugitives  from  justice  has,  in  modern  times,  in  most 
parts  of  Europe,  been  confined,  in  practice, 'to  crimes 
that  concern  the  public  safety,  or  which  were  of  great 
Atrocity,  and  that  lesser  offences  were  rather  connived 
at,  unless  some  special  provision,  as  to  them,  existed  by 
treaty. 

Heineccias,  in  his  commentary  on  these  passages, 
(Prcelec^.  in  Grot  fa.  t.)  admits  that  the  surrender  of  a 
citizen  who  commits  a  crime  in  a  foreign  coantry,  is 
according  to  the  law  of  nations  ;  and  he  says  fiuther, 
tiiat  it  is  to  be  deduced  from  the  principles  ^f  natu- 
ral law.  We  ought  either  to  punish  the  offender  our- 
selves,  or  deliver  him  up  to  the  foreign  government  for 
punishment.  So  Burlemaqui,  (part  4.  c«  3.  s.  93  to  Id.) 
follows  the  opinion  of  Grotius,  and  maintains  that  ibe 
duty  of  delivering  up  fugitives  from  justice  is  of  com- 
mon and  indispensable  obligation. 
'  It  has  been  frequently  declared,  that  the  law  of  na- 
tions  was  part  of  the  common  law  of  England.  (3  Burr.  , 
148t.  4  Burr.  2Q16.)    And  if  we  recur  to  the  English 
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NEW-TOKK,  decisions,  which  maj  be  considered  as  d^laratory  of 
y^...,y^^^  public  law  on  the  point,  we  shall  perceive  a  fall  recog^ 
Matter  of     nition  of  this  general  doctrine. 

.._^._  In  Rex  V.  Hutchinson,  Trin.  29.  Car.  2.  (3  Keb.  785.) 
it  appeared  to  the  K.  fi.  on  habeas  corpus^  that  the  de- 
fendant was  committed  on  suspicion  of  murder,  in  Por« 
tugal,  and  the  court  refused  to  bail  him.  And  again,  in 
the  case  of  colonel  Lundj,  (2  Vent  314.)  it  was  agreed, 
on  a  consultation  of  all  the  judges,  that  there  was  no- 
thing in  the  habeas  corpus  act  to  prevent  a  person  guilty 
of  a  capital  offence  in  Ireland,  (then  a  distinct  kingdom, 
though  under  the  same  king,)  to  be  sent  there  to  be  tried* 
In  the  case  of  Rex  v.  Kimberly,  (Str.  ^48.  Barnard* 
K.  B.  vol.  i.  225.  Fitzgib.  111.  S.  C.)  the  same  point 
underwent  a  farther  discussion.  The  4efendant  being 
committed  by  a  magistrate  for  a  felony  done  in  Ireland, 
'^  to  be  detained  till  there  should  be  proper  means  found 
out  to  convey  him  to  Ireland,  to  be  tried,'^  was  brou^ 
into  the  K.  B.  by  habeas  corpus.  .'Strange,  for  the 
prisoner,  moved  for  bis  dischai^es,  or  for  bail,  insisting 
that  justices  of  the  peace  had  no  power  over  crimes  in 
Ireland,  and  that  the  proviso  in  the  habeas  corpus  act 
gave  no  power  as  to  offences  in  Ireland,  which  was  a 
distinct  kingdom,  and  that  it  was  against  the  habeas  cor- 
pus  act  to  remove  the  prisoner  to  Ireland.  But  the  court 
referred  to  the  above  cases,  and  remanded  the  prisoner ; 
observing  that  the  form  of  the  commitment  was  proper, 
and  that  if  the  prisoner  was  not  removed  to  Ireland  in 
a  reasonable  time,  application  might  be  again  made  to 
the  court  for  his  dischai^.  To  the  same  effect  are  the 
observations  of  (he  Court  of  Exchequer,  in  East  India 
Company  v.  Campbell,  (1  Ves.  246.)  in  which  it  was 
said,  that "  a  person  may  be  sent  abroad  by  government 
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and  tried,  though  not  punishable  in  England ;  like  a  case 
of  one  who  was  concerned  in  a  rape  in  Ireland,  and 
sent  OFer  there  bj  the  government,  to  be  tried,  though 
the  K.  B.  refused  to  do  it.  Government  maj  send  per- 
sons  to  answer  for  a  crime  wherever  committed,  that  he 
may  not  involve  his  country,  and  to  prevent  reprisals.'^ 

In  support  of  the  same  doctrine  and  practice,  we 
may  refer  to  the  uncontradicted  remark  of  Heath,  J. 
in  the  late  case  of  Mure  v.  Kaye,  (4  Taunt,  34.)  and 
which  Mr.  Chitty,  in  the  book  cited  by  the  counsel, 
seems  to  regard  as  law.  ^^  It  has  generally  been  under- 
stood," he  observes,  ^^  that  wheresover  a  crime  has  been 
committed,  the  criminal  is  punishable  according  to  the 
Ux  loci  of  the  country,  against  the  law  of  which  the 
crime  was  committed ;  and  by  the  comity  of  nations, 
the  country  in  which  the  criminal  has  been  found,  has 
aided  the  police  of  the  county  against  which  the  crime 
was  committed,  in  bringing  the  criminal  to  punishment. 
In  Lord  Loughborough's  time,  the  crew  of  a  Dutch 
ship  mastered  the  vessel  and  ran  away  with  her,  and 
brought  her  into  Peal,  and  it  was  held,  we  might  seize 
them  and  send  them  to  Holland.  And  the  same  has  al- 
ways been  the  law  6[  all  civilized  countries. 

Though  these  observations  come  in  the  shape  of  a 
dictum  of  a  single  judge,  yet  it  ought  to  be  understood, 
that  Heath  was  a  judge  of  very  great  experience,  having 
sat  upon  the  bench  of  the  C.  P.,  for  the  long  period  of 
forty  years,  and  he  was  right,  says  Ch.  J.  Gibbs,  in  most 
cases  that  ever  came  before  him. 

Lord  Coke  says,  (3  Inst.  180.)  that  ^'  it  is  holden,  and 
so  it  hath  been  resolved,  that  divided  kingdoms  under 
several  kings,  in  league,  one  with  another,  are  sanctua- 
ries for  servants  or  subjects,  flying  for  safety  from  one 
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NEW-TORKi  kii^dom  to  another,  and  opon  demand  made  hf  them,  ant 
,^^.^y^  not,  bj  the  laws  and  liberties  of  kingdoms,  to  be  deliver- 
Matter  of     ed.''    If,  by  the  law»  and  liberAe$  of  kingdomi,  he  means 

Wasbbirn* 

_  the  hws  and  osages  of  nations,  the  remark  is  founded  in 

£aLCt,  and  contradicted  by  history,  and  by  the  great  work 
of  Grotios,  which  was  published  in  the  lifetime  of  Lord 
Coke*  With  respect  to  the  force  and  justness  of  this 
passage,  we  may  refer  to  Wynne's  Treatise  on  die  Law 
and  Constitution  of  Knglaod*  (Eunomus,  Dialog«  3«  s« 
67.)  He  asks,  how  h&s  Lord  Coke  supported  his  doc** 
trine  ?  He  says,  ^  it  is  holden*  and  so  it  has  been  resohr- 
.  ed ;''  but  he  neither  tells  us  when,  nor  where,  it  was 
resolred*  Wynne  goes  on  to  observe,  that  the  assertion 
seems  directly  against  the  law  of  nations,  and  that,  ^^  if 
from  the  very  nature  of  society,  subjects  are  answera* 
hie  to  their  own  nation  for  their  criminal  conduct,  by 
the  law  of  nations  j  they  may  he  justly  demanded  of  for" 
eign  states  to  which  they  Jty^  and  the  refusal  of  deliver" 
ing  them  up  is  a  just  cause  of  war."  He  observes,  far* 
ther,  that  to  prevent  protection  of  fugitives  by  clauses 
in  a  treaty,  only  operates  as  a  recognition,  not  a  crea* 
.  tion  of  right* 

The  27th  article  of  the  treaty  of  1795,  between  the 
United  States  and  Great  Britain,  provided  for  the  de- 
livery of  criminals  charged  with  murder  or  forgery ; 
but  that  article  was  only  declaratory  of  the  lam  of  nations f 
as  were  also  a  number  of  other  articles  in  the  same  treaty. 
This  was  the  case,  for  instance,  with  the  provision  in  the 
31st  article,  that  it  should  not  be  lawful  for  foreign  priva^ 
leers,  who  have  commissions  from  a  prince  or  state  in 
enmity  with  either  nation,  to  arm  their  ships  in  the  porta 
of  either ;  and,  also,  with  the  provision  in  the  2dtfa  arti* 
cle,  that  neither  party  should  permit  the  ships  or  goods 
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of  the  other  to  be  taken  by  foreign  force,  within  the  bays, 
ports  or  rivers  of  their  territories.  These  articles,  to 
use  the  language  of  Wynne,  were  the  recognition,  not 
the  creation  of  right,  and  are  equally  obligatory  upon 
the  two  nations,  under  the  sanction  of  public  law,  since 
the  expiration  of  that  treaty,  as  they  were  before. 

There  is  nothing  in  the  habeas  corpus  act  which  con- 
trols  the  application  of  this  general  law*  The  only  pro^ 
vision  in  it  which  has  any  possible  relation  to  the  case, 
is  that  which  declares,  '^  that  no  citizen  of  this  state^ 
being  an  inhabitant  or  resident  within  it,  shall  be  sent 
prisoner  to  any  place  whatsoever  out  of  this  state,  for 
any  crime  or  oifence  committed  within  this  state."  The 
prohibition  is  thus  expressly  confined  to  crimes  com- 
mitted within  this  state. 

It  has  been  suggested,  that  theft  is  not  a  felony  of  such 
an  atrocious  and  mischievous  nature,  as  to  fall  within 
the  usage  of  nations  on  this  point  But  the  crimes  which 
belong  to  this  cognizance  of  the  law  of  nations,  are  not 
specially  defined ;  and  those  which  strike  deeply  at 
the  rights  of  property,  and  are  inconsistent  with  the 
safety  and  harmony  of  commercial  intercourse,  come 
within  the  mischief  to  be  prevented,  and  within  the  ne- 
cessity as  well  as  the  equity  of  the  remedy.  If  larceny 
may  be  committed,  and  the  fugitive  protected,  why  not 
compound  larceny,  as  burglary  and  robbery,  and  why 
not  forgery  and  arson  ?  They  are  all  equally  invasions 
of  the  rights  of  property,  and  incompatible  with  the  ends 
of  civil  society.  Considering  the  great  and  constant  in- 
tercourse between  this  state  and  the  provinces  of  Cana- 
da, and  the  entire  facility  of  passing  from  One  dominion 
to  the  other,  it  would  be  impossible  for  the  inhabitants 
•D  the  respectivas  ffontiers  to  live  in  security,  •r  to  miin- 

Vob.  HI.  61 
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endly  intercourse  with  each  other,  if  thieves 
ape  with  impunit;,  merely  by  crowiog  the 
I  line.  The  policy  of  the  natioti,  and  the  good 
iodividuals,  would  equally  coDdenm  such  a 
I  doctrine.  Duriog  the  existeoce  of  the  treaty 
it  night  well  bare  been  doabted,  whether  the 
nuneots  bad  not,  by  that  conveotioii,  restricted 
:atioB  of  ihe  rule  to  the  two  specified  cases  of 
od  forgery,  for  it  is  a  maxjoi  of  interpretation, 
neratio  unttu  e$t  exctuaio  alUriut.  But  if  it 
yet  upon  the  expirattoo  of  that  treaty,  the  ge- 
1  more  extensive  rule  of  the  law  of  nations  re- 

i  difficulty,  then,  in  this  case,  is  not  as  to  a 
urisdiction,  but  the  proof  is  insufficient  to  de- 
irisoner.  There  is  no  evidence  that  the  bills 
I  exchange  at  the  bank  in  Troy  were  the  sam* 
were  stolen  at  Kingston  ;  and  however  suspi- 
couduct  of  the  prisoner  and  his  associate  may 
lowever  untrue  his  alleg^tioDa  as  to  Parica,  yet, 
ve  no  proof  that  the  prisoner  committed  (be 
that  he  or  his  associate  were  in  possession  of 
a  goods^  he  must,  on  that  ground,  and  on  that 
lone,  be  discliarged. 

ridence  to  detain  the  party,  for  the  purpose  of 
r,  must  be  sufficient  to  commit  the  party  Gar 
he  oflence  was  committed  here.  The  admooi- 
Irotius  is  not  to  be  forgotten— non  decet  hominei 
ttua  non  cognUa. 
erdiscbai^d. 
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ALBANY,  FEBRUARY  28,  1826. 

Tht  North  River  Steam-Boat  Company  ^ 

V.  •  V  Appeal. 

John  R.  Livingston*  } 

Opinion  of  Chief  Jastice  Safagb,  upon  an  appeal  from  Uie  decision 
of  the  Chaneellor,  in  the  case  of  the  steam-boat  Olive  Branch— 
delirered  in  the  Court  of  Errors,  Febrnary  28,  1825. 

The  appellants  filed  their  bill  in  the  Court  of  Chan* 
cerj,  chai^ng  the  respondent  with  a  violation  of  their 
exclusive  right  to  navigate  the  internal  waters  of  this 
state,  by  navigating  on  the  said  waters  from  New- York 
to  Albany  with  his  steam-boat  the  Olive  Branch,  for  the 
purpose  of  carrying  passengers.  They  prayed  an  injunc- 
tion to  restrain  and  prevent  such  navigation. 

The  opposition  to  the  motion  for  an  injunction  rested 
upon  a  copy  of  the  enrolment  of  the.  steam-boat  Olive 
Branch,  and  a  license  for  the  coasting  trade,  and  also 
the  affidavit  of  the  defendant,  relying  upon  an  intercourse 
with  the  state  of  New- Jersey.  The  plaintiffs  allege 
that  the  intercourse  with  the  city  of  New-Jersey  vfzs  ' 

collusive  and  fraudulent,  and  not  a  bona  fide  voyage  to 
or  from  another  state. 

The  Chancellor  granted  the  injunction  to  restrain  the 
defendant  from  navigating  directly  from  New- York  to 
Troy,  when  there  is  no  voyage  made  by  said  steam-boat 
to  or  from  another  state ;  but  denied  the  injunction  to 
j[>rohibit  the  navigation  of  the  steam-boat  Olive  Branch 
to  or  from  another  state.  The  latter  part  of  the  decree 
only  is  appealed  from. 

The  respondent  denies  any  title  in  the  plaintifis  to  aA 
exclusive  right  of  navigation  with  steam-boats  ia  the 
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ALBKHt,     waters  of  this  state,  aod  contends,  that  unless  their  right 

1325. 

^^.^J^^     be  first  established,  the  question  of  fraud  or  no  fraud  is 
N.  R.  Steam*  altogether  immaterial.     Under  this  view  of  the  rights  of 
v..         the  respondent,  the  whole  question  has  been  argued  by 
Livingston,     counsel  before  this  court.     I  proceed,  therefore,  to  in- 
quire, whether  the  appellants  have  any  right  to  the  ex- 
elusive  navigation  of  the  waters  of  this  state  with  vessels 
propelled  by  steam ;  and,  particularly,  whether  they 
have  such  right  in  the  waters  of  the  Hudson  river. 

The  appellants  have  all  the  right  which  was  granted 
to  Livingston  6l  Fulton.  The  validity  of  that  grant  is 
denied.  It  has  been  asserted  by  the  courts  of  this  state ; 
and  denied  by  the  Supreme  Court  of  the  United  States. 

The  point  of  inquiry,  then,  will  be,  whether  any  part 
of  the  grant  is  still  valid ;  and,  if  any,  whether  it  exists  as 
to  the  waters  of  the  Hudson  river. 

Upon  the  argument  of  this  cause,  the  counsel  agreed 
in  urging  upon  the  court  {he  propriety  of  adhering  to 
former  decisions  riot  overruled,  upon  the  ground  that  a 
court  of  dernier  resort  cannot  review  its  own  decisions ; 
and  that  its  adjudications  must  remain  the  law,  until 
altered  by  legislative  authority.  It  will  be  useful,  there- 
fore, before  entering  into  any  discussion  as  to  the  con- 
stitutionality of  the  laws  in  question,  to  ascertain  pre- 
cisely  what  has  been  judicially  determined,  both  by  this 
court  and  by  the  Supreme  Court  of  the  United  States; 
that  while  we  adhere  with  firmness  to  decisions  of  this 
court  deliberately  made,  we  may  recede  with  respectful 
submission  from  so  much  as  has  been  overruled  by  the 
superior  tribunal. 

The  constitutional!  tj  of  the  laws  relative  to  steam-boats 
was  first  drawn  in  question  in  the  case  of  Livingston  & 
Fulton  V.  Van  Ingen  and  others,  9  Johns.  Rep.  507.  In 
that  case,  the  title  of  the  plaintiffs  was  substantially 
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like  diat  of  the  plaint^a  here.     The  defendants  were      ALB  ant, 
chained  with  Tiolating  the  plaintiffs^  exclusive  right  by     s^^,^^.^^^ 
iwvigating  with  steam-boats  between  New- York  and  Al-  N.  R.  steam- 
bsnj*  The  defence  in  that  case  differed  from  this,  in  as  v. 

much  as  no  coasting  license  was  shown.     The  defence  ''^^°' 

rested  on  the  ground,  that  by  the  adoption  of  the  consti- 
tution of  the  United  States,  the  state  had  parted  with  all 
fight  to  legislate  on  the  subject,  and  that,  therefore,  the 
acts  were  cuiconstitutional  and  void.  This  defence  was 
ananimously  overruled  by  the  court,  on  the  broad  ground 
of  the  constitutionality  of  the  laws ;  but  as  no  decision 
can  be  considered  absolute  authority,  except  upon  a  state 
of  Acts  similar  to  those  adjudicated  upon,  the  case  of  Li- 
vingston T.  Van  Ingen  is  an  authority  so  far  as  the  facts 
are  similar,  but  when  they  dilier,  it  is  no  farther  autho- 
rity than  the  reasoning  of  the  judges  is  applicable,  and 
then  only  as  the  opinions  of  learned  men  on  the  ques- 
tion. 

Intfie  case  of  Gibbons  v.  Ogden,  17  Johns.  488.,  Og- 
den,  the  complainant,  in  the  Court  of  Chancery,  chai^ged 
the  defendant.  Gibbons,  with  an  infringement  of  the  exclu- 
sive grantio  Livingston  ii  Fulton,  which  he,  Ogden,  held  by 
assignment,  by  navigatingwith  his  steam-boats,  the  Stou- 
dinger  and  Bellona^  between  New-York  and  Elizabeth- 
town  poidt.  The  defendant  justified  on  the  ground  that 
his  boats  were  above  20  tons  burden,  and  had  been  duly 
enrolled  and  licensed  under  an  act  of  Congress ;  and  he 
insisted  that,  under  such  licenses,  his  boats  might  be  law- 
fiiUy  employed  and  navigated  in  the  coasting  trade  be- 
tween parts  of  the  same  state  or  of  different  states^  and 
could  not  be  excluded  or  restricted  therein  by  any  law 
or  grant  of  any  particular  state.  This  defence  was  over- 
ruled by  the  late  Chancellor,  who  did  not  consider  the 
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^^^A^i      license  as  conferring  any  right  wfaatever.     He  hdd  that 
v^^-^^^     the  license  only  gave  the  vessel  an  American  character,- 


N.  R.  Steam-  but  left  the  owner  of  the  vessel  precisriv  where  he  was 

Boat  Company    ^  . 

V.  before  the  license,  in  respect  to  the  exclusive  grant 

'  claimed  by  Livingston  &  Fulton  and  their  asa%ns. 
When  thcNeause  was  brought  into  this  court,  by  appeal 
from  the  decretal  order  of  the  Chancellor,  Mr.  Justice 
Piatt,  who  delivered  the  unanimous  (pinion  of  the 
court*  agrees  with  the  Chancellor  in  the  opinion,  thai 
the  only  effect  of  the  license  is  to  determine  the  national 
character  of  the  vessel,  and  the  rate  of  duties  which  she 
is  to  pay;  and  be  adds,  that  ^^snch  a  vessel,  coastiqg 
from  one  state  to  another,  would  have  exactly  the  same 
right  to  trade,  and  the  same  right  of  transit,  whether  she 
had  the  coasting  license  or  not  ;^^  And  the  ord^sr  of  the 
Chancellor  was  affirmed,  on  the  ground  that  the  questioA 
bad  been  settled  in  the  case  of  Livingston  V8»  Van  In- 
•gen.  The  decree  of  the  Chancellor,  which  was  affirmed 
in  this  court,  declares  the  several  acts  of  the  legislature  of 
{he  state  of  New- York,  granting  the  exclusive  right,  to  be 
valid,. notwithstanding  the  objections  taken  by  the  defen* 
dant ;  ^'  and  that  the  complainant  is  well  entitled  to  the 
right  exclusively  to  navigate  the  waters  lor  that  puFpose 
mentioned  in  the  said  bill  of  co^mplaint,  with  boats  mov« 
ed  by  steam  or  fire;  and  that  the  defi^ndaat  cannot 
lawfully  navigate  the  sanoie  with  the  steam^boats  of  him 
the  said  defendant,  &c.  under  the  respective  enrolments 
and  licenses,  &c.^' 

When  this  decree  and  the  whole  proceedings  were 
carried  into  the  Supreme  Court  of  the  United  States,  that 
eourt  was  of  opinion  that  the  several  liaenses  to  the 
steam-boats,  the  Stoudinger  and  the  Bellona,  to  carry 
on  the  coasting  trade,  &c.  "  give  full  authority  to  those 


' 
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^(Mseb  to  iiRFigate  the  waters  of  the  UDited  States,  by  Albany, 
jrteam  or  otherwise,  for  the  "purpose  of  carrying  on  the  v^^v^^/ 
coasting  trade,  any  law  of  the  state  of  New- York  to  the  N.  R,  steam* 

1  .      i.    .  BoalCompwiy 

contrary  notwithstanding ;  and  that  so  much  of  the  se-  v. 

Teral  laws  of  the  state  of  New- York  as  prohibits  vessels       ^mswop- 
licensed  according  to  the  laws  of  the  United  States,  from 
navigating  the  waters  of  the  state  of  New- York,  by 
means  of  fire  or  steam,  is  repugnant  to' the  said  constitu- 
tion,  and  void."    The  decree  was  therefore  reversed. 

The  facts  in  the  two  cases  cited  were  not  similar  to 
each  other,  nor  to  this  case*  In  the  first,  that  of  L^ 
vingston  v.  Van  Ingen,  the  controversy  was  as  to  the 
ralidity  of  the  state  grant  within  the  bounds  of  the  state  \ 
but  the  effect  of  a  license,  under  the  act  regulating  the 
coasting  trade,  could  not  be  considered,  because  it  was 
not  a  fact  in  the  case.  In  the  second  case,  that  of  Ogden 
V.  Gibbons,  the  efiect  of  a  coasting  license  was  consi- 
dered, both  by  the  court  of  Chancery  and  by  this  court, 
and  the  license  was  adjudged  to  give  no  right  whatever. 
Id  this  opinion  both  courts  erred,  as  is  proved  by  the 
decision  of  the  Supreme  CoUrt  of  the  United  States ;  by 
which  it  is  settled,  that  a  steam-boat  navigating  with  a 
coasting  license,  performing  a  voyage  from  a  port  of 
another  state  to  a  port  in  this  state,  is  authorized  to  navi- 
gate the  waters  of  this  state,  the  laws  of  this  state  to  the 
contrary  notwithstanding. 

But  whether  a  steam-boat  may  navigate  the  waters  of 
the  Hudson  within  the  state,  in  opposition  to  the  grant 
to  Livingston  &  Fulton,  though  under  the  authority  of 
a  license,  is  a  question  which  has  not  yet  been  decided 
in  terms  by  this  court  or  the  Supreme  Court  of  the  Uni- 
ted States  ;  but  it  seems  to  me  to  have  been  virtually 
decided  by  both  courts.     In  this  court  the  only  effect  of 
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ALB ANTt     the  license  was  declared  to  be  that  of  sivinff  an 

^^^p^^.^^^     can  character^  and  that  it  conferred  no  right  in  a  case  oC 

K  R.  8tMiii«  iiitercoorse  between  this  state  and  the  state  of  Mew-Jer* 

V.  sey  ;  of  course,  it  could  have  no  effect  where  the  inter* 

^^^^     coune  was  entirely  within  the  state*    In  the  Sapreme 

Court  of  the  United  States,  the  language  of  the  decree 

is,  that  ^'  the  several  licenses  to  carry  on  the  coastii^ 

« 

trade,  give  full  authority  to  those  vessels  to  navigate  the 
waten  of  the  United  States  by  them  or  otherwise,  for  the 
purpose  of  canying  on  the  coasting  trade*''  1  agreo 
^t  the  decision  of  the  court  is  to  be  considered  in  re- 
ference to  the  facts  of  the  case ;  and  that  the  facts  in 
that  case  were  different  from  this,  inasmuch  as  there 
the  voyage  was  from  a  port  in  another  state.  CertaiR 
points,  however,  have  been  decided  which  were  in  a  de- 
gree necessary  to  the  decision  given  in  the  case*  Some 
of  the  points  decided  by  the  Supreme  Court  are : 

1*  That  the  power  to  regulate  commence  among  the 
states  is  exclusive* 

2*  That  commerce  means  not  only  trafick,  or  the  ex- 
change of  commodities,  but  also  intercourse  :  that  it  in- 
cludes navigation* 

3*  Congressional  power  of  course  to  regulate  naviga- 
tion— this  regulation  of  commerce  and  navigation  must 
take  place  within  the  state,  the  waters  of  the  United 
States  are  necessary  waters  of  some  particular  state- 
Congress  must  act  on  the  subject  where  it  exists* 

4.  That  this  right  of  intercourse  does  not  depend  on 
tike  constitution  and  laws  of  congress,  yet  congress  hat 
power  to  regulate  that  right,  and  has  done  so  by  ^'  an 
act  for  enrolling  and  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade  and  fisheries,  and  for  regulR- 
ting  the  same.''    Passed  18th  February,  1793. 
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d*  That  this  act  implies  unequivocaliy  rd  aathority     ALBANT» 
to  licensed  vessels  to  carry  on  the  coasting  trade — the     ,^^-s,-l_. 
license  is  the  language  of  the   legislature,  and  trans-  N.  R.  Steam* 
fers  to  the  grantee  alt  the  right  which  the  grantor  can      ^    °  *'^  ^ 
transfer.  Livingrtod. 

6.  That  what  i»  meant  bj  the  coasting  trade  is  de« 
fined  in  ttie  act  of  1 793. 

7.  That  steam-boats  are  to  be  enrolled  and*  licensed 
in  the  same  manner  as  vessels  propelled  bj  wind,  and 
are  entitled  to  the  same  privileges.  It  is  also  intimated, 
and  an  opinion  expressed,  though  not  judicially  decided, 
that  the  transportation  of  passengers  is  equally  a  brancJi 
of  the  coasting  trade  as  the  transportation  of  ^oods ; 
tliat  congress  has  power  to  license  vessels  to  sail  from 
one  port  to  another  in  the  same  state  ;  and  that  this 
power  implies  no  claim  of  a  direct  power  to  regulate  the 
purely  internal  commerce  of  a  state,  or  act  directly  on 
its  system  of  police. 

From  these  premises,  ft  seems  to  me  to  follow,  as  R 
corollary,  that  vessels  with  a  coasting  license  are  autho-* 
rized.to  Qavigate  for  the  purpose  of  carrying  on  the 
coasting  trade  in  all  the  navigable  watecs  of  the  state,  in 
which  the  coasting  trade  can  oust. 

If  I  am  correct  in  these  inferences,  they  lead  necessa* 
rily  to  the  decision  of  this  cause,  and  then  the  objec* 
tioo,  that  we  ought  not  to  go  in  advance  of  the  Supreme 
Court,  is  altogether  inapplicable. 

Before  proceeding  to  appfy  these  principles,  it  is  pro* 
per  to  settle  the  meaning  of  certain  words  and  phrases 
used  in  this  controversy.  What  then  do  we  understand 
by  commerce  among  the  states  ?  In  what  does  the  coast* 
ing  trade  consist  ?  And  what  is  internal  commerce  ?  S>o 
Vol.  111.  «2 
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ALBANY,      they  interfere  with  each  other,  or  where  is  the  boan- 
^^^^.^^.^     dary  that  marks  the  limit  of  each  ? 
N.  R.  Steam-       It  has  been  contended  that  commerce  among  the  states 

Boat  Company  . 

V.  means  a  voyage  from  state  to  state,  commencmg  m  a 

ivngson.  parllcular  state,  and  terminating,  as  respects  the  au- 
thority of  the  license,  at  the  boundary  line  of  the  state 
entered  ;  and  that  the  subsequent  progress  of  the  vessel 
is  understate  regulations.  If  this  were  correct,  then  the 
ves^sel  making  a  voyage  from  a  port  in  pne  state  to  a 
port  in  another  state,  must  navigate  subject  to  the  state 
regulations  of  the  state  in  which  she  commences  her 
voyage,  until  she  touches  the  boundary  line  of  such  state ; 
and  at  the  momerit  when  she  leaves  the  jurisdiction  of 
the  one  state,  she  enters  the  jurisdiction  of  the  other, 
and  then  navigates  subject  to  the  state  regulations  of  the 
state  she  has  thus  entered,  until  she  completes  her 
voyage.  Hence  she  is  under  the  control  of  state  r^u- 
lations  during  her  whole  voyage^  except  perhaps  at  the 
moment  of  passing  the  boundary  line.  By  this  construc- 
tion congress  is  ousted  of  its  jurisdiction  altogether ;  and 
that  clause  of  the  constitution  which  gives  congress 
power  to  regulate  commerce  among  the  states  becomes 
a  dead  letter.  The  Supreme  Court  says,  "  commerce 
among  the  states  cannot  stop  at  the  boundary  line  of  each 
state,  but  may  be  introduced  into  the  interior.''  Again  : 
"  commerce^mong  the  states  must  of  necessity  be  com- 
merce within  the  states.''  In  the  same  opinion  we  find 
as  full  a  definition  of  the  term  as  the  face  of  the  case  re- 
quired, and  beyon4  that  it  was  not  necessary  to  go  :  ac- 
cordingly it  is  said,  *'  comprehensive  as  the  word  *•  among' 
is,  it  may  very  properly  be  restricted  to  that  commerce 
which  concerns  more  states  than  one."  Again  :  *'  the 
genius  and  character  of  the  whole  government  seem  to 
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be,  that  its  action  is  to  be  applied  to  all  the  external,  ALBANT, 
Concerns  of  the  nation,  and  to  those  internal  .concerns  ,,^->,^-^^/ 
which  affect  the  states  cenerallj :  but  not  to  those  which  N.  R.  Steam- 

®         ,  /  '  ,  BoatCompany 

are  completely  within  a  particular  state,  which  do  not  v. 


affect  other  states,  and  with  which  it  is  not  necessary  to 
interfere  for  the  purpose  of  executing  some  of  the  gene- 
ral powers  of  the  government ;  the  completely  internal 
commerce  of  a  state,  then,  may  be  considered  as  re- 
served for  the  state  itself.'' 

It  is  evident  from  these  expressions,  that  the  Supreme 
Court  was  of  opinion  that  over  a  part  of  ttie  internal 
commerce  of  the  states  congress  has  power» — ^precisely 
how  far  that  power  extends,  it  did  not  become  neces- 
sary to  decide : — But  from  the  expression  completely 
inttrnaly  exclusively  internal,  and  purely  internal,  it  is 
clearly  inferible,  that  all  that  part  of  the  internal  com- 
merce of  a  state,  which  is  not  exclusively  iniemaljis  sub- 
ject to  the  regulation  of  congress.  How  hr,  then,  within 
the  state,  docs  that  commerce  extend  which  is  not  comr 
pletely  internal  ?  If  ail  commerce  which  enters  the  ex- 
terior lines  of  a  state  is  internal,  and  exclusi|;ply  so,  then 
all  commerce  would  be  included,  as  well  foreign  as 
among  the  states,  which  is  directly  contrary  to  the  de- 
cision and  to  the  constitution.  The  counsel  for  the  ap- 
pellants contended,  if  a  steam  vessel  from  another  state, 
with  a  coasting  license,  has  a  right  to  enter  a  port  in 
this  state,  that  at  the  exterior  port  the  voyage  is  ter- 
minated as  between  the  states,  and  that  she  cannot  pro- 
ceed to  any  other  place  within  the  state,  except  in  sub- 
jection to  the  exclusive  grant.  His  honour  the  Chancellor 
decides  that  such  a  vessel  may  proceed  to  any  port  in 
this  state,  and  depart  from  any  port  in  this  state,  and 
proceed  to  another,  and  touch  at  intermediate  places ; 


LiviogptOD. 


4dfi  MPORTB  Of*  e«llilf7AL  LAW  eA«ftS» 

ALBANYf     Bni  that  the  navigation  which  is  eubject  to  the  ^tate 

s,^^.,/^     grant  is  that  which  take?  place  between  any  two  poin(i 

N.  R.  Steam.  Jn  this  state,  when  the  voyage  is  not  a  continuation  of  a 

Boat  Company  .  m.      o  ^^      ^ 

V.  passage  to  or  from  another  state.    The  Supreme  Lourt 

ivngs  gays,  "  if  congress  license  vessels  to  sail  from  one  port 

to  another  in  the  same  stale,  the  act  is  supposed  to  be 
necessarily  incidental  to  the  power  expressly  granted  to 
congress,  and  implies  no  claim  of  a  direct  power  to  re- 
gulate the  purely  internal  commerce  of  a  state,  or  to  act 
directly  on  its  system  of  police." 

The  power  of  congress  to  license  vessels  to  sail  from 
one  port  to  another  in  the  same  state,  is  here  distinctly 
asserted,  as  incidental  to  the  power  dinectly  granted. 
It  seems  also  to  be,  impliedly  at  least,  admitted,  that 
this  is  a  regulation  of  commerce  within  a  state,  and  sub- 
ject to  state  legislation,  it  is  elsewhere  asserted  that 
the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  states,  is  necessarily  an  exclusive  power. 
From  what  is  here  said,  it  seems  that  the  incidental 
power  to  regulate  commerce  within  the  state,  is  a  concur- 
rent power;  and  if  so,  it  is  admitted  that  in  case  of  col- 
lision, the  la^v.of  congress  must  prevail.  But  the  opi- 
nion here  seems  to  consider  the  purely  internal  com- 
merce as  not  affectedlby  the  act  of  licensing  vessels  to 
sail  from  port  to  port  witiiin  the  state.  If  this  be  so, 
then  the  internal  commerce  over  which  the  state  has 
exelusive  controal,  is  something  existing  where  coasting 
vessels  cannot  come,  or  have  no  right  to  navigate,  as  in 
the  case  of  a  ferry  within  tlie  state.  And  hence  it  fol- 
lows, that  the  coifimerce  among  the  states,  which  con- 
gress has  power  to  regulate,  either  directly  or  incid^tal- 
ly,  is  that  commerce  which  may  be  carried  on  by  vessels 
regularly  licensed  by  the  law  of  coogreas :  or  is  other 
wordS}  the  coasting  trade. 
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This  brings  me  to  the  inqairj,  what  is  the  coasting     albant, 
trade  ?  The  answer  to  this  inquiry  is  to  be  found  in  the     ^,^..^-1- 
laws  of  congress,  the  first  of  which  is  entitled  '^  an  act  .for  N.  r.  steaai- 
registering  and  clearing  vessels,  r^ulating  the  coasting     °^  v.  ^^ 
trade,  and  for  other  purposes,"  passed  September  1st,     L<yt«^»tw^ 
1 789  $  but  more  particularly  in  *^«n  act  for  enrolling  or 
licensing  ships  or  vessels  to  b^  employed  in  the  coast- 
ing trade  and  fisheries,  and  for  regulating  the  same," 
passed  February  18th)  1793*     It  cannot  now  be  neces* 
sary  to  enter  into  a  minute  analysis  of  the  sections  of  this 
last  mentioned  act ;  a  general  reference  to  ^ome  of  its 
|)rovi6ions  being  sufiicient  for  my  present  purpose. 

This  act  contains  in  the  first  section  a  prohibition  of 
all  vessels  except  those  authorized  as  is  therein  pro- 

vided,  from  carrying  on  the  coasting  trade*  •  The  license  * 

there  gives  the  authority,  or  the  act  regulates  a  right, 
previously  existing,  (and  it  is  in  my  opinion  immaterial 
which,  for  the  purpose  of  decidipg  this  controversy,) 
and  particularly  specifies  the  mode  of  carrying  on  trade 
in  certain  vessels  on  the  coast,  or  a  navigable  river  be* 
tWieen  districts  in  different  states,  and  districts  in  the 
same  state,  and  different  places  ia  the  same  district. 
This  then  is  the  definition  given  by  congress  to  the  term 
^' coasting  trade."  Chief  Justice  Marshall  so  under- 
stands it  when  he  says,  "  the  coasting  trade  is  a  term 
well  understood.  The  law  has  defined  it,  and  all  know 
its  meaning  perfectly.  The  act  describes,  wHh  great 
minuteness,  the  various  operations  of  a  vessel  engaged  in 
it."  According  to  the  definition  of  the  coasting  trade, 
as  extracted  from  the  act  of  congress  of  Februaiy  18th, 
1 793,  it  means  commercial  intercourse  carried  on  be- 
tween'diflerent  districts  in  different  states,  between  dif- 
ferent districts  in  the  same  state,  and  between  different 
places  in  the  same  district,  on  the  sea  coast,  or  on  a  na- 
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ALBANir,     vigable  river.    Agreeably  to  this  defioition,  a  voyage  ia 
^^,^^j^^     a  vessel  of  sui^ble  tonnage  from  New-Yoik  to  Albany, 

N.  R.  Steam*  is  as  much  a  coasting  voyage  as  from  Boston  to  Ply- 

^mpooy  jj^^y^  ^^  New-Bedford.     In  both,  the  Urmini  aije  in 

Uvinggton.     ^^  g^^^^  state,  and  within  the  navigable  waters  of  the 

United  States,  though  in  one  the  navigation  is  upon  a 

river,  in  the  other  on  the  ocean. 

The  government  of  the  United  States  have  no  juris- 
diction, (the  district  of  Columbia  and  the  territories  ex- 
cepted,) where  a  state  has  not  also  jurisdiction  for  state 
purposes,  and  I  can  see  nothing  in  the  nature  of  our  go- 
vernment which  excludes  the  authority  of  congress  from 
our  navigable  rivers.— They  are  arms  of  the  sea.  As 
well  might  Louisiana  shut  the  mouth  of  the  Mississippi, 

*  or  Vii^inia  the  Chesapeake,  as  New-York  the  Hudson. 

In  corroboration  of  this  construction  is  the  fact,  that  all 
vessels  employed  in  navigating  the  river  take  a  coasting 
license.  1  am  aware  that  it  is  said  that  the  license  is 
given  not  under  the  power  to  regulate  commerce,  but 
the  power  to  lay  and  collect  taxes.  When  congress 
have  power  to  do  the  same  act  by  virtue  of  distinct  pow- 
ers, they  may  exercise  which  they  please ;  and  when 
they,  profess  to  act  under  the  power  to  regulate  com- 
merce, as  they  do  in  this  act,  there  is  no  necessity  to 
resort  to  any  other.  I  need  not,  therefore,*  inquire 
whether  the  license  does  not  more  properly  emanate 
from  the  taxing  power.  Under  whatever  power  it  is 
issued,  it  proves  that  the  vessel  has  complied  with  the 
regulations  of  congress  respecting  the  coasting  trade, 
and  is  entitled  to  all  the  privileges  of  coasting  vessels. 
A  discussion  of  this  question  is  superseded  by  an  ex* 
press  adjudication.  The  language  of  the  Supreme  Court 
id,  "  To  the  court  it  seems  very  clear,*  that  the  whole 
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act  on  the  subject  of  the  coasting  trade,  according  to  ALBANY, 
those  principles  which  govern  the  construction  of  sta-  s^^-^y-^ 
tntes,  implies  uneqaivocaily  an  authority  to  licensed   N.  R.  steam- 

.  .  .     #.       *      .  ni,       BoatCdmpany 

vessels  to  carry  on  the  coasting  trade/'     Again  :  '^Ihe  v. 

license  must  be  understood  to  be  what  it  purports  to  be,       '▼  '>s»  Q"* 
a  legislative  authority  to  carry  on  the  coasting  trade.'' 

What  then  is  internal  commerce  ? 

An  answer  to  this  inquiry  will  necessarily  lead  to 
some  repetition.   It  is  contended  by  the  appellants,  and 
is  decided  by  the  Chancellor,  that  it  comprehends  all 
that  navigation  where  the  ^ermtntof  the  voyage  are  both 
within  the  same  sftitfe. — Chief  Justice  Marshall  has  said 
that  the  word  <^  among"  may  properly  be  restricted  to 
that  commerce  which  concerns  more  states  than  one.-- 
Again :  ^^  the  enumeration  presupposes  something  not 
enumerated ;  and  that  something,  if  we  regard  the  ian« 
guage  or  the  subject  of  the  sentence,  must  be  the  exclu" 
iixely  internal  commerce  of  a  state.     The  genius  and 
character  of  the  whole  government  seem  to  be  that  its 
action  is  to  be  applied  to  all  the  external  concerns  of 
the  nation,  and  to  those  internal  concerns  which  affect    . 
the  states  generally ;  but  not  those  which  are  complete- 
ly within  a  particular  state,  which  do  not  affect  other 
states,  and  with  which  4t  is  not  necessary  to  interfere 
for  the  purpose  of  executing  some  6(  the  general  pow- 
ers of  the  government.     The  completely  internal  com- 
merce of  a  state,  then,  may  be  considered  as  reserved 
for  the  state  itself."  What  is  here  said,  it  must  be  admit'' 
ted,  conveys  no  definite  idea  of  what  is  the  compUuly  or 
exclusively  internal  commerce  alluded  to.     In. a  subse- 
quent part  of  the  opinion,  an  explanation  is  to  be  found. 
When  speaking  of  the  inspection  laws,  he  observes, 
^^  They  form  a  portion  of  that  immense  mass  of  legis- 
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Alf^ANT,     Utioo  which  embraces  e^ry  thing  within  the  territoiy 
y^^^.^^^^^^     of  a  state  not  surrendered  to  -the  general  goveruraent, 

N.  R.  dteam-  all  which  can  be  most  advantageouslj  exercised  by  the 
Boat  Compsny 

V.  states  themselves*     Inspection  laws,  quarantine  laws, 

ivtogrton,  jj^njj  ig^g  ^f  every  descriptton,  as  well  as  laws  for  re- 
gulating the  iBternai  commerce  of  a  state,  and  those 
which  respect  turnpike  roads,  ferries,  &c.  are  compo- 
nent parts  of  this  mass.''  ^*  No  direct  general  power 
over  thef^e  objects  is  granted  to  congress ;  and  conse- 
quently they  remain  subject  to  state  legislation.  If  the 
legislative  power  of  the  union  can  reach  them,  it  must 
be  for  national  purposes  ;  it  must  beywheo  the  power  ia 
expressly  given  for  a  special  purpose,  oris  clearly  inci- 
dental to  some  power  which  is  expressly  given*  It  ia 
obvious  that  the  government  of  the  union,  in  the  exer- 
cise of  its  express  powers, — ^that,  for  example,  of  regu- 
lating commerce  with  foreign  nations  and  among  the 
states, — ^may  use  means  that  may  also  be  employed  by 
a  Slate  in  the  exercise  of  its  acknowledged  powers ; 
that,  for  example,  of  regulating  commerce  within  the 
state.  If  congress  license  vessels  to  sail  from  one  port 
to  another  in  the  same  state,  the  act  is  supposed  to  be 
necessarily  incidental  to  the  power  expressly  granted  to 
congress,  and  implies  no  claim  of  a  power  to  regulate 
the  purely  internal  commerce  of  a  state ;  or  to  act  di* 
rectly  on  its  system  of  police. 

A  definition  of  what  is  meant  by  internal  commerce, 
appears  in  part  by  the  above  extract  from  the  opinion 
of  the  Supreme  Court.  To  extend  it  to  all  its  various 
subjects^  would  here  be  entirely  useless.  The  object  of 
the  present  inquiry  is  completely  answered  by  showing 
,  what  is  not  thrit  purely  internal  commerce  spoken  of  as 

exclusively  subject  to  the  state  legislation  :   And  I  trust 
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t  have  already  shown  (hat  the  navigatioD  of  the  HoJ-<     ALBANiTf 
son;  a  public  navigable  river^  is  not  included  in  such  in»  ■  ^^^^^^^.^^^ 
ternal  commerce ;  but  that  it  composes  a  part  of  the  N.  R.  steAm^ 
Coasting  trade,  and  is,  therefore,  subject  to  the  reguia-  on>i»"/ 

tion  and  control  of  congress.  Livingiton. 

In  my  Judgment,  then,  the  case  of  Gibbons  v.  Ogdeil 
decides,  that  the  commerce  subject  to  the  controul  of 
congress  is  the  coasting  trade,  which  includes  the  trans* 
portatioQ  of  passengers.  That  the  coasting  trade  maj^ 
lawfully  be  carried  on  by  licensed  vessels  in  all  the  na-< 
vigable  waters  of  the  United  States  including  all  riven 
approachable  from  the  coastS4  If  this  be  so^  then  th«i 
Olive  Branch  was  engaged  in  a  lawful  trade,  and  had  a 
perfect  right  to  the  navigation  ef  the  Hudson.  1  will 
therefore  detain  the  court  but  a  moment,  while  I  add  a 
few  general  remarks. 

Much  difierence  of  opinion  exists  dti  the  question  of' 
construction  to  be  given  to  the  constitution  of  the  Uni* 
ted  States :  Some  contending  that  it  should  receive  a 
liberal  construction,  and  others,  that  it  should  be  so  con- 
strued as  best  to  promote  the  great  objects  for  which 
it  wa6  made.  This  object  will  be  best  answered  by 
avoiding  either  extreme  of  the  roles  of  construction, 
and  keeping  steadily  in  view  the  purposes  for  which  thtf 
government  was  instituted,,  *'  te  form  a  more  perfect 
union,  establish  Justice,  ensure  domestic  tranquillity, 
provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  thd  blessings  of  liberty  J'  Under  the 
articles  of  confederation^  the  states  were  sovereign  and 
independent — too  much  so  for  the  mutual  safety  and 
prosperity  of  the  whole.  The  states,  therefore,  in  adopt-* 
ing  the  federal  constitution,  parted  with  a  portion  of 

tteir  individual  sovereignty,  in  order  to  give  the  head  ef 
Voi^.  lit.  93 
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AtBANT,     the  confederacy  stronger  powers,  by  which  to  draw 
,^^^^^^„^^     closer  together  the  different  parts  of  this  widely  extend* 
N.  R  Steam-  ed  government.    Before  that  time,  the  several  states 
V.  imposed  what  duties  they  pleased,  not  inconsistent  with 

vngiton.  pyjjii^  treaties,  and  were  perfectly  sovereign  and  inde- 
pendent as  to  regulating  all  other  commerce  within  their 
respective  limits— «ubject  to  one  restriction  only,  to 
wit,  that  the  people  of  other  states  should  enjoy  therein 
all  the  privileges  of^  trade  and  commerce,  subject  to  the 
same  duties,  &c.  as  the  inhabitants  of  such  states;  pro- 
Tided  such  restrictions  did  not  prevent  the  removal  of 
property  to  another  state,  of  which  the  owner  shoald 
be  an  inhabitant,  and  that  no  duties  should  be  laid  OA 
property  of  the  United  States,  or  either  of  them. 

This  power^  of  regulating  commerce  led  to  many 
difficulties  and  embarrassments,  as  we  learn  from  ttie 
histoiy  of  the  times ;  and  to  prevent  a  recurrence  of 
those  commercial  difliculties  was  one  great  and  leading 
inducement  to  the  adoption  of  the  present  constitution. 
Any  power,  therefore,  given  to  congress,  short  of  the 
power  to  regulate  that  commerce  to  which  the  people 
of  the  United  States  had  access,  would  not  have  secured 
the  object  so  desirable  to  be  attained.  And  it  never 
could  have  been  intended  that  within  the  territory  of  a 
particular  state  congress  should  define  the  rights  and 
privileges  of  citizens  of  other  states,  while  the  state 
legislature  should  define  the  rights  and  privileges  of  ita 
own  citizens  in  relation  to  Jtiyi  same  subject.  The  fra- 
mers  of  the  constitution  never  supposed  that  they  were 
splitting  the  jurisdiction  over  the  subject,  and  leaving  iC 
liable  to  most  of  the  difficulties  which  previously  eX" 
isted.  If  the  several  states  may  still  regulate  commerce 
within  the  limits  of  their  states,  to  the  exclusion  of  con- 
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gress,  there  is  nothing  left  for  congress  to  act  upon.    If     ALBANT, 
the  povrer  of  congress  is  limited  to  voyages  commencing     y^^^..^^^^^^ 
in  one  state  and  terminating  in  another,  then  its  jurisdtc-  N.  R.  sie«ia> 
tiou  is  much  abridged,  and  much  of  the  act  relating  ^""P^j 

the  coasting  trade  should  be  repealed.  iivimitpa 

To  show  the  understanding  of  those  who  framed  and 
adopted  the  constitution,  we  have  only  to  look  at  the 
acts  of  congress  immediately  consequent  upon  its  adop* 
tion.  And  we  find,  that  at  the  first  session  of  the  first 
congress,  one  of  the  first  acts  passed,  is  *'  an  act  for 

« 

registering  and  clearing  vessels,  regulating  the  coasting 
trade,  and  for  other  purposes,^'  passed  the  Ist  of  Septem** 
ber,  1789,  containing  substantially  the  provisions  of  the 
act  of  1793.  By  this  act,  licensed  vessels  are  author* 
ized  to  trade  from  district  to  district.  By  what  authori- 
ty did  congress  undertake  to  regulate  the  coasting  trade  t 
The  coasting  trade  is  ai  term  not  to  be  found  in  the  con- 
stitution.  It  need  not  be  contended  to  be  the  execution 
of  the  power  to  collect  taxes,  &c. ;  for  it  has  been  de 
cided  to  have  been  an  execution  of  the  power  to  regu- 
late commerce.  What  commerce  ?  Surely  not  foreign 
commerce,  nor  among  the  Indian  tribes  ?  it  must  mean* 
then,  ^'  commerce  among  the  several  states.^'  Congress 
then  passed  the  act  regulating  the  coasting  trade,  under 
the  power  to  regulate  commerce  among  the  several 
states.  This  was  a  contemporaneous  exposition  of  the 
constitution  with  which  all  were  satisfied ;  and  it  was 
not  then  thought  that  state  boundaries  had  any  efiect  or 
influence  upon  this  kind  of  navigation.  It  was  not  then 
thought  that  the  coasting  trade,  or  commerce  amongthe 
states,  must  consist  of  voyages  from  state  to  state  only ; 
that  was  the  discovery  of  later  times.  It  was  then 
thought  that  commerce  among  the  states,  meant  amoi^ 


ft    JMJi 
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ALBANT,      the  people  of  the  states — that  this  commerce  was  m^ 
^^^^,,,^^,1^     ternal  as  related  to  the  goveroment  of  the  United  States 
H.  R.  stead)-  and  its  citizens,  and  as  contradistinguished  from  foreign 
V  commerce.     It  was  at  that  time  supposed  that  the  con- 

Livingstop.  gtitution  intended  to  guaranty  to  the  citizens  of  the 
whole  United  States  an  equality  of  commercial  rights 
and  privileges.  Hence  the  restriction  on  congress,  that 
.  ^  no  prefei^nce  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state >:iver  those  of 
another  ;'^  and  hence  also  the  subsequent  provision, 
that  '^  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
states.'*  The  framers  of  the  constitution  thought  it 
unnecessary  to  declare  the  converse  of  the  last  provi- 
sion, to  wit,  that  the  citizens  of  each  state  shall  be  en- 
titled,  within  their  own  state,  to  all  the  privileges  and 
immunities  which  citizens  of  other  states  enjoy  within 
such  state. 

How  is  this  fact  under  the  principle  contenditd  for  by 
the  appellants  ?    Citizens  of  other  states,  commg  from 

« 

a  port  in  their  own  state,  have  a  right  to  naivigate  frtelj 
with  their  steam-boats,  in  our  Waters,  and  from  port  to 
pert,  while  our  own  citizens  are  excluded  from  such 
navigation  from  port  to  port,  unless  the  voyage  extends 
out  of  the  state.  I  mention  this  as  an  inconsistency  grow* 
ing  out  of  the  conf^tructiou  contended  for.  One  lead- 
ing object  of  the  constitution  was  to  secure  an  equality 
of  commercial  rights  to  the  citizens  of  the  general  go* 
vernment,  in  whatever  state  they  might  reside.  We 
ought  not  to  forget  that  we  are  the  citizens  of  two  dis- 
tinct, yet  connected  governments.  Each  has  its  proper 
sphere  of  action  :  The  powers  given  to  the  general  go- 
f  emment  are  to  be  first  satisfied-^soii^^  pf  these  powers 
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are  exclusive,  and  some  concurrent :  but  when  coRCor*  AtBAiiT« 
Tent,  the  pro\dsions  of  the  general  government  are  para-  v,,^*v-^-^ 
mount.     Whether  powers  are  exclusive  or  concurrent,  W.  R.  Stean* 

Boat  Conpaiiy 

is  to  be  determined  more  by  the  nature  of  the  power  v. 

itself,  than  by  the  phraseology  of  the  constitution*  Un-  ^^pswott* 
der  the  old  confederation,  the  states  retained  the  cha- 
racter of  independent  and  sovereign  states.  Under  the 
present  constitution,  for  certain  specified  purposes,  the 
distinction  of  states  is  partially  lost,  and  we  become  a 
single  consolidated  government.  It  is  in  this  charac« 
ter  that  congress  executes  its  powers  ;   and  having  in 

ft 

this  character  power  to  regulate  commerce  among  the 
states,  that  power  must  necessarily  reach  the  subject  - 
where  it  exists ;  and  so  far  as  navigation  is  concernedi 
it  exists  where  the  coasting  trade  exists,  and  is  therefore 
subject  to  the  regulations  of  congress. 

We  are  told  that  there  is  great  danger  of  encroach- 
ment by  the  general  government,  and  that  the  state  gp- 
vemments  will  be  swallowed  up  by  it ;  and  therefore 
that  the  state  laws  should  be  supported.  My  answer  if, 
if  such  danger  exists,  the  states  should  not  provoke  such 
a  termination  of  their  existence  by  encroachments  on 
their  part  \  nor  should  they  submit  to  usurpation.— « 
There  is  no  difficulty  in  harmonizing,  if  each  govern- 
ment will  be  content  with  the  powers  possessed  by  it. 
But  why  should  we  more  apprehend  an  abuse  of  power, 
or  an  act  of  usurpation,  by  the  general  than  by  the  state 
governments  ?  Both  are  constituted  by  the  repres^ilBf* 
tives  of  the  people — every  member  of  the  national  le- 
gislature is  a  citizen  of  some  state,  and  of  course  fecll 
state  partialities,  and  perhaps  jealousies  \  and  sbonMlie 
presumed,  in  the  absence  of  proof  to  the  contraif, 
eijually  jealous  of  the  rights  of  his  cofiftilsenta  as  Ike 
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ALBANYi  members  af  oor  state  legislatares.    I  am  fully  flensiUe 

^^„^^^^  of  the  propriety  of  presenring  the  state  goTemmentSy 

V.  R.  stf^BflB-  with  all  their  rights  and  powers :  but  this  is  by  do  means 

T.  inconsistent  with  conceding  to  the  general  goireroment 

Livingston^     ..  .   . 

^         its  appropriate  powers. 

We  were  cautioned  upon  the  aigument  to  beware 
how  we  admit  the  authority  of  congress  to  regulate  na- 
Tigation  within  the  waters  of  the  Hudson,  as  we  should 
thereby  abandon  the  right  to  license  ferries  and  receive 
toll  on  our  canals.    The  supreme  court  expressly  disa- 
vows any  authority  in  congress  to  interfere  with  the 
purely  internal  conunerce  or  police  of  a  state.    Ferries 
may  be  subject  to  the  acts  of  congress,  so  far  as  they 
are  used  for  carrying  on  the  coasting  trade ;  but  those 
ferries  which  are  the  subjects  of  state  grant,  if  they  can 
be  called  commercial  regulations  at  all,  belong  clearly 
to  the  internal  commerce  of  the  states.    We  are  told 
that  the  grant  to  the  plaintiffs  is  only  a  ferry  from  Alba- 
ny to  New- York.    If  the  exclusive  grant  be  really  a 
right  of  ferry,  the  plaintiffs  may  occupy  witli  their  boats 
every  ferry  in  the  state,  and  thus  destroy  the  rights  of 
all  others.    But  there  is  no  pretence  for  denoosinating 
their  grant  a  ferry»    To  speak  of  a  ferry  from  New* 
York  to  Albany,  is  as  great  an  abuse  of  terms,  as  to  talk 
of  a  ferry  from  New -Orleans  to  St.  Louis  or  Pittsbui^h, 
or  even  from  New* York  to  Liverpool.    Those  ferries 
over  which  the  state  exercises  its  appropriate  authority, 
are  those  not  connected  with  the  coasting  trade— *they 
are  not,  in  the  constitutional  sense,  commercial  rela- 
tions.   But  if  they  were,  they  belong  to  that  exclu- 
sively internal  commerce  over  which  congress  has  no 
controlt     Our   right  to  r^ulate  navigation  upon  our 
tanals  rests  upon  a  still  firmer  basiis.    They  are  no  part 
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of  the  naviirable  waters  of  the  United  States  within  the     alb  ANT, 

1825. 

act  regalating  the  coasting  trade,  or  the  constitution,     s^^y-^ 
Congress  may,  indeed,  under  the  taxing  power,  impose  N.  R  stenm- 

.  ,    '  -  BoatComptny 

taxes  upon  canal  hoats,  as  they  may  upon  etery  species  v. 

of  property  within  the  states ;  but  that  gives  them  no       ^'"^ 
direct  power  to  regulate  the  navigation  upon  our  canals, 
or  upon  our  inland  lakes  and  rivers.     The  authority  of 
congress  to  regulate  navigation  is  confined  to  our  coasts, 
bays,  and  navigable  rivers. 

If  I  am  correct  in  the  views  which  I  have  taken  of  this 
subject,  an  injunction  cannot  be  granted,  whether  the 
respondent  carried  on  what  has  been  denominated  a 
fraudulent  intercourse  with  New-Jersey  or  not*  I  for- 
bear, therefore,  an  examination  of  that  part  of  the  decree 
of  his  honour  the  Chancellor, 

But  even  if  the  conclusion  which  I  have  drawn  from 
established  premises,  be  not  admitted  as  absolutely  cor- 
rect and  conclusive,  is  there  no  doubt  on  the  subject  ? 
After  the  highest  judicial  tribunal  in  our  country  has 
said  that  <'  so  much  of  the  several  laws  of  the  state  of 
New- York  as  prohibits  vessels  licensed  according  to  the 
laws  of  the  United  States,  from  navigating  the  waters  of 
ttie  state  of  New- York  by  means  of  fire  or  steam,  is  re- 
pugnant to  the  said  constitution,  and  void,^'  can  it  be 
pretended  that  the  claiol  of  the  appellants  is  no  longer 
doubtful  ?  The  plea  in  the  ease  of  Gibbons  v.  Ogdeu 
distinctly  asserted  the  right  to  navigate  between  difierent 
places  in  the  same  state.  This  was  part  of  the  issue ; 
yet  the  court  broadly  asserted  the  right  of  licensed  ves- 
sels ^  to  navigate  the  waters  of  the  United  States  hy 
f  team  or  otherwise,  for  the  purpose  of  carrying  on  the 
coasting  trade,  any  law  of  the  state  of  New- York  to  the 
contrary  notwithstanding."  In  Livingston  v.  Van  Ingeii, 
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AIiB4NT,     the  late  Chancellor  Kent  says,  "  injunctions  are  always 

s^r^,^^.^^    granted  to  secure  the  enjoyment  of  statute  privileges,  of 

N.  R.  Stfiim-  which  the  party  is  in  the  actual  possession,  unless  the 
BoatCompftny 

▼.  right  be  doubtful/^     This  is  undoubtedly  the  correct 

"^  on.     ^^1^  ^^j  ^1^^  ^^^  result  of  an  examination  of  the  ad* 
judged  cases* 

If  any  thing  were  wanting,  in  addition  to  the  express 
and  unequivocal  language  of  the  Supreme  Court  of  the 
United  States,  to  show  that  the  appellants  have  not  a 
'  clear  right,  free  from  doubt,  it  is  found  in  the  peculiar 
situation  in  which  an  injunction  will  place  the  citizens 
of  this  state.  They  are  forbidden  rights  which  are  open 
to,  and  may  be  enjoyed  freely  by  all  the  world  beside* 
If  the  injunction  is  granted,  it  cannot  secure  (o  the  ap-* 
pellants  their  monopoly.  The  citizens  of  other  states, 
with  their  steam-boats,  have  full  right  to  navigate  our 
waters,  and  carry  on  a  profitable  business,  commencing 
0c  tenninating  their  voyage  in  their  own  state ;  while 
our  own  citizens  must  stand  with  their  arms  folded  and 
look  on,  unless  they  too  terminate  their  voyages  without 
the  state*  If  this  deplorable  state  of  things  necessarily 
resulte  from  the  constitution  ai.id  laws  of  our  country,  it 
must  be  submitted  to  with  what  grace  we  can ;  but  is  it 
not  a  powerful  argument  to  prove  that  the  reasoning 
which  leads  to  such  a  result  is  t^nsound  ? 

For  these  reasons,  I  am  of  opinion  that  an  injunction 
ought  not  to  be  granted ;  and  that  the  decree  of  his  ho- 
nour the  Chancellor,  refusing  an  injunction,  be  cyffirmtds 

The  vote  in  this  case  was  as  follows : 

Fornffirmmg, — Chief  Justice  Savage,  Messrs*  Bow«. 
man,  Brayton,  Burrows,  Burt,  Clark,  Cramer,  Dudley^ 
Earll,  Ellsworth,  Gardiner,  Keyes,  Liefferts,  Lyndei 
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Mallorj,  M'Call,  M'Intyre,  Moi^n^  R^dfield,  Ward>     AtBANti 
Wooster,  Wright— 22.  ^^^ 


For  reversing. — Judge  Wood  worth,  Judge  Sutherland^  Ni  R.  steain* 
Messrs.  Crarjr,    Haight^    Lake^    M^Micbael,    Nekoii)  o^panj 

Thorn,  Wilkeson-^S. 


Livin&ntdij. 


iasBat 


PENNSYLVANIA,  1796i 

Mespubiicd 

Michael  Hevice^  Frederick  Gehix  &  Ca-  >  CoNSPiAACf^ 
tharine  his   Wife^  Peter  Gelvix^  and 
Daniel  Gelvtx  4r  Elizabeth  his  Wife. 

The  indictnient  stated^  that  Catharide  Speift  #as  aii  infant 
»f  thirteen  y^ars  of  age,  (her  father,  Peter  Speis,  being  dead, 
and  Susannah  her  mother  niarried  to  Casper  GregOr,)  and 
under  the  guardianship  of  Michael  Smjser  and  Matthiaii 
Smyser,  both  as  to  person  and  estate  ;  and  that  the  sam^ 
Catharine  was  entitled  to  a  lal^e  property  under  htit  h* 
ther's  will,  to  wit,  £1000,  and  resided  With  the  said 
Casper  and  Susannah,  with  the  consent  of  her  Said  guardians; 
and  that  the  said  defendants  well  knowing  the  premises,  da 
the  1 1th  August^  1795,  did  conspire  td^getber  to  deprtve  tte 
said  Casper  and  Susannah  of  the  serrice  of  the  said  Catharin^^ 
and  to  seduce  her  from  their  house,  and  to  inrei^le'  h^r  intof 
a  marriage  with  the  said  Michael  Hetice,  and  under  diveta 
false  pretences  did  seduce  and  in?eig]e  the  said  Catharine  foi' 
the  purposes  afbresaid,-  against  the  will  of  the  said  Caspet*  and 
Sutfanfiah,  and  of  the  said  Michael  and  Matthias,  and  in  pur- 
suance of  the  said  conspiracy  did  ply  the  said  CatharliM 
with  wme  and  other  strong  liquors,  and  she  the  said  Catha- 
rine being  intoxicated^  did  procure  the  ceremonl*  of  Inaftia^ 

Vol.  IIK  «4 
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PtlNNSTL'A,  to  be  recited  between  the  said  Michael  Hevice  and  Catharine 

17QA 

Speis,  to  the  great  damage  and  disgrace  of  the  said  Catharine, 
Eespublica     to  the  evil  example  of  all  others  in  like  case  offending,  and 

H    '^*  tal     against  the  peace  and  dignity  of  the  commonwealth,  &c. 

_  Catharine  Speis  was  produced  as  a  witness,  on  the  paVt  of 

the  commonwealth,  and  was  excepted  to. 

To  prove  her  to  be  the  wife  of  Michael  Hevice,  the  de- 
fendants offered  to  the  court  the  reverend  Frederick  Miltz- 
heimer,  who  had  performed  the  marriage  ceremony  between 
them.  They  also  produced  two  writs  of  summons,  issued 
by  her  guardians  against  Miltzheimer  and  Hevice,  returna- 
ble to  September  term,  1795,  ea^h  in  debt  for  50/,  Hence 
it  was  inferred  that  the  marriage  was  acknowledged  by  the 
girl's  guardians,  by  suits  being  thus  commenced  under  the 
act  of  assembly,  for  marrying  her  without  their  consent  or 
her  mother's.  They  cited  Gib.  Law.  £vid.  252,  253. 
Husband  and  wife  are  no  witnesses  for  or  against  each  other. 
2  Term.  Rep.  263.  A  wite  is  no  witness  to  crvunate  her  I 
husband. 

The  court  declared  their  incompetency  to  determine 
whether  there  had  been  a  real  marriage  between  the  parties.^ 
Thq  indictment  charges  that  the  marriage  ceremony  was 
recited  between  them,  the  girl  having  previously  been  in- 
veigled from  her  mother's  house  under  divers  false  pre- 
tences, and  in  a  state  of  intoxication.     Whether  Michael 
Hevice  and  Catharine  Speis  are  husband  and  wife,  under  all 
the  circumstapces  of  the  case,  is  the  peculiar  province  of 
the  jury,  and  forms  a  material  part  of  the   present  issue. 
The  court  will  not  draw  the  matter  in  aliud  examen.     If  the  I 
jury  should  be  satisfied,  on  the  whole  of  the  evidence  of  the  I 
fairnesfaqd  legality  of  the  marriage,  they  will  be  directed  I 
to  pay  no  regard  to  her  testimony.     In  the  present  stage 
of  the  business,  she  must  be  con9idered  as  a  competent  wit- 
ness} (1  Vent.  243.)  and  the  clergyman  cannot  now  be  ex* 


\ 
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amiDed  before  the  court  to  prove  her  iDcapacilj.     The  PENNSTL*Af 

)796 
conduct  of  the  gunrdians  may  be  urged  as  expressive  of  their      ^^^^1 

seotiments,  when  they  brought  the  two  actions,  but  this  will     Respublica 

not  validate  the  oaarriage,  if  there  was  an  absence  of  will  on    n^yi^.^  ^^  g|^ 

the  part  of  the  girl«  or  unfair  management  in  procuring  her  — — »— - 

presence  at  the  ceremony. 

It  appeared,  that  aAer  the  supposed  marriage,  Michael 
He  vice  and  Catharine  Speis  rode  back  to  his  farm  with 
another  couple  who  were  married  the  same  day,  where  they 
lay  together  that  evening  without  any  attempt  to  consum- 
mate the  marriage.  On  the  next  morning  she  feigned  an 
excuse  to  come  to  her  step- father's,  but  could  not  be  pre* 
vailed  on  to  return  home  with  Hevice.  She  afterwards  cau- 
tiously avoided  his  company,  when  he  came  to  the  house, 
and  fled  from  him. 

On  the  30th  September,  1795,  upon  a  full  hearing  on  a 
habeas  corpus  returnable  before  M'Kean,  C.  J.  and  Shippen, 
J.  at  York  assizes,  she  was  permitted  to  return  to  her  step- 
father's, and  was  told  that  Michael  Hevice  should  not  molest 
her,  or  compel  her  to  live  with  him* 

It  was  then  stated  by  the  counsel  on  the  part  of  the  pro- 
secution, that  in  the  month  of  December  following,  Michael 
Hevice,  his  brother  and  brother  in-law,  took  the  said  Catha- 
rine by  force  from  her  mother's  house  'in  the  night  time  ; 
that  she  resisted  and  escaped  from  them,  but  being  overtaken, 
she  was  tied  on  horseback  and  carried,  against  her  wilt,  half 
undressed,  to  the  said  Michael's  farm,  from  whence  she  was 
conducted,  with  many  threats,  to  a  coal  hut  of  the  brother* 
in-law  in  the  mountains,  at  twenty  miles  distance,  where  she 
was  treated  with  great  brutality,  and  in  consequence  whereof 
her  life  was  greatly  endangered. 

This  evidence  was  opposed  by  the  defendant's  counsel, 
who  contended  that  the  offence  charged  was  a  conspiracy, 
and  not  a  forcible  carrying  away  the  girl  afterwards.  Thit 
latter  offence  might  be  the  subject  of  another  prosecution. 


1^3  IIEI>ORTS  OF  CRTMINAL  LAW  CAAtg. 

KNNSTt'A,      Bat  the  court  ddmitted  the  eridence  to  go  to  the  jiiTy2 

1796.  .  .  * 

Thej  said,  that  though  the  abdaction  of  Catharine  Speia 


Bei>pal)liGf  was  not  the  point  in  issue,  yet  the  conduct  of  Hevice  on 
iievica  et  al.  ^^^^  occasion  threw  considerable  light  on  the  former  trans- 
iiLi  nimiJiB^iwg  action.  Moreover,  it  had  been  su^ested  that  the  f^irl  was 
fond  of  hyn,  and  married  him  wijth  her  full  consent,  and 
was  willing  to  return  with  him  and  lire  as  his  wife,  if  she 
had  not  been  restrained  by  her  friends.  The  steps  which 
he  took  in  the  particulars  attempted  to  be  proved,  evinced 
the  contrary  thereof,  and  tended  to  show  his  sense  of  the 
■apposed  marriage,  and  the  absence  of  her  will  as  to  any 
(sonnection  with  him. 

I  9 

After  a  lengthy  trial  of  fire  days,  the  jnrf  convicted  Mi- 
chael Hevice,  Frederick  Grelvix  and  Catharine  his  wife,  an4 
acquitted  the  other  defendants  of  the  conspiracy. 

Messrs.  Duncan,  0.  Smith,  and  Clark,  pro.  rtpvh. 
'    M ^srs.  Hamilton,  Bowie,  and  O'Hartley,  pro.  dtf. 


CHARl^ESTON,  S.  C.  1816, 


to.     ) 


T)it  State 

V.  )     iKDICTMEirT  FOR  CoiHING,  &C. 

fyfeph  JinUmio, 


The  verdict  was,  ^*  guilty  c^  passing  the  dollar  knowing  h 
Ip  be  counterfeit."  The  counsel  for  the  prisoner  took  ez- 
iception  to  the  jurisdiction  of  the  court  to  try  any  offences 
against  the  coin  ;  the  jurisdiction  thereof  being  exclusively 
ponfined  to  the  court  of  the  United  States.  The  presiding 
jFudge,  on  the  hearing,  declared  his  full  conviction,  that  as 
to  the  o£fence  of  coining,  the  court  had  no  jurisdiction,  and 
ffished  to  hear  farther  aijnment,  as  to  passing  couoteifetl 
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eoiii.     The  next  day,  the  argument  was  again  urged,  and 
overruled  as  to  both  points,  and  the  cause  given  to  the  jury. 

During  tie  trial,  some  instruments  calculated  to  coin 
money  were  offered  in  evidence  to  show  the  quo  anitno 
with  which  the  coin  was  passed.  This  was  objected  to  by 
the  counsel  for  the  prisoner,  because  it  operated  as  a  sur- 
prise to  give  in  evidence  coining  instruments,  when  they 
would,  under  the  act,  constitute  a  distinct  crime  ;  and  had 
the  prisoner  been  apprised  of  their  being  alleged  against 
him,  by  seeing  them  charged  in  the  indictment,  he  might 
have  been  prepared  to  rebut  the  presumption  by  opposite 
proofs.     This  was  overruled. 

It  is  submitted,  in  arrest  of  judgment)  that  the  courts  of 
this  state  have  no  jurisdiction  of  offences  dgainst  coin,  and 
that  the  verdict  is  inconsistent  with  the  act,  uncertain^  and 
no  judgment  can  be  .given  upon  it. 

Ist.  Because^  since  the  adoption  of  the  constitution  of  the 
United  States,  the  individual  states  cease  to  have  jurisdiction 
over  the  offences  i^inst  the  coin,  it  being  exclusively  con- 
fined to  the  United  States. 

2d.  Because,  under  the  constitution  of  the  United  States, 
the  individu^  states  have  no  current  coin ;  but  the  currency 
of  each  state  is  such  solely,  because  it  forms  a  constituent 
'part  of  the  union :  and  an  indictment,  stating  the  offence  to 
be  against  the  currency  of  any  individual  state,  and  against 
the  peace  and  dignity  of  that  stat^  is  bad ;  for  it  is  also  an 
offence  against  the  United  States,  and  the  same  act  canuQt  be 
a  violation  of  two  distinct  sovereignties. 

3d.  Because  the  act  under  which  (he  prisoner  was  in- 
dicted was  passed  prior  to  the  constitution  of  the  United 
States,  and  values  the  currency  differently  from  the  United 
States ;  who,  since  the  constitution,  have  the  sole  right  of 
regoktiog  the  value  of  foreign  coins  :  of  course,  an  indict* 
mcot  following  the  act  most  be  a  false  allegation,  to  wit : 
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9. 

Antonio. 


tbAt  tbe  coin  is  carreat  nt  the  valae  stated  in  an  aet  of  as* 
setnbly  of  this  state,  when  tbe  United  States  haTe  declared 
it  ctirrentat  a  different  ralae. 

4tb.  Because,  if  under  the  constitution  of  tbe  United 
States  tbe  indiridual  states  can  bare  a  concurrent  jurisdic- 
tion with  tbe  United  States  in  punishing  the  passing  of  coun- 
terfeit coin,  »tin  the  counterfeit  must  be  ascertained  by  a 
comparison  with  the  Vahie  placed  upon  coin  by  tbe  United 
Stat<>s,  and  1aws(  passed  previous  to  such  a  valuation  are 
therefore  void. 

6tb.  Because  tbe  verdict  is  so  ambiguous,  that  no  judg- 
ment can  be  entered  upbn  it  Tbe  indictment  alleges,  that 
^he  prisoner  pafsed  a  dollar  in  the  likeness  and  similitude 
of  a  Spanish  milled  dollar  ;  but  the  jury  have  not  found  that 
fact,  but  only  that  the  prisoner  pnssed  the  dollar  knowing 
it  to  be  counterfeit,  referring  to  any  dollar,  perhaps  a  rix 
dollar  or  a(provincial  dollar  ;  and  as  no  testimony  was  addu- 
ced of  any  Spanish  milled  dollar,  there  remains  nothing  by 
which  to  ascertain,  even  by  reference,  that  the  jury  intended 
to  find  the  fact  in  issue. 

6tb.  Because  the  verdict  does  not  find  prisoner  guilty 
of  any  offence  ;  for  the  act  of  ]T8o  does  not  punish  with 
death  the  passing  one  of  the  coins,  but  is  in  the  pluml,  and  the 
verdict  is  in  the  singular.  The  act  particularly  describes 
the  offence,  **  utter,  or  attempt  to  pass,  knowing  them  to  l>e 
counterfeit."  And  in  case  the  foregoing  grounds  should  be 
overruled  ,  tbe  prisoner  moves  for  a  new  trial,  because  tbe 
instruments  given  in  evidence  might  have  been  pot  into  the 
indictment,  being  a  distinct  feiooy,  and  should  not  have  been 
allowed  ns  mere  testimony. 

CoLcocK.  J.  A  due  regard  to  the  nature  of  the  federal 
government,  and  the  principles  on  which  it  is  formed,  will 
place  this  case  in  a  clear  point  of  view« 

As  to  the  first  ground,  tbe  federal  goverimieBt  possesAea 
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The  State 

V. 


SO  powers  bat -such  as  are  expressly  giren  to  it,  or  Decessa-    CHARLES- 
rily  incident  to  those  given.    And  the  States  in  the  formation         igia.' 
of  this  governmeiit  surre^idered  none  of  the  incidents  of  so- 
vereignty, except  such  as  are  enumerated  in  the    10th  sec- 
tion of  the  1st  article  of  the  constittttion,  which  they  are  ex-      Astonlo. 
pressly  prohibited  from  exercising.     What  is  there»  then, 
to  prevent  a  state  from  punishing  for  coining,  or  passing 
coin,  knowing  it  to  be  counterfeit  ?  There  is  no  prohibition 
of  the  exercise  of  this  junsdiction  in  the  10th  clause  ;  and 
the  acts  of  congress  on  this  subject  (2  Graydon's  Dig.  p.  95.) 
contains  a  clause  to  this  effect,  *^  Rothing  in  this  act  shall  be  ^ 
construed  to  deprive  the  individual  states  of  jurisdictioR 
under  the  law  a  of  the  several  states,  over  offences  made 
punishable  by  this  acjt.*'    This  is  at  least  a  legislative  con- 
etruction  of  the  coqstitution,  and,  being  made  soon  after  the 
adoption  of  the  constilution,  it  may  he  presumed  was  done 
by  some  of  the  very  men  who  framed  the  constitution  itself. 

Bat,  if  a  doubt  could  be  entertained  upon  the  subject,  we 
have  the  exposition  of  the  constitutiooy  by  some  of  the  mo^t 
able  of  Us  framers,  in  a  series  of  papers  written  in  1788, 
rsecommeading  it  to  the  people,  in  which  will  be  ib^ind  the 
following  positions,  afler  stating  that  the  plan  of  the  conven- 
tion aims  only  at  a  partial  union  or  consolidation. 

<^  The  state  governments  would  clearly  retain  all  thte 
rights  of  sovereignty  whioh  they  bad  belbre*  and  whic|i 
were  no|  by  that  act  exclusively  delegated  to  the  United 
States.  This  evclusive  delegation,  or  rather  ^lieiMtion  of 
state  soTeveignty,  woiild  only  ex^st  in  three  cases :  1st. 
Where  the  coosii^ution  in  express  terms  gaa^ted  the  exclu- 
sive authority  to  tho  uniop.  %d.  Were  it  granted  io  one 
instance  ao  authority  to  the  union,  and  in  another  prohibit- 
ed the  state^from  exercising  the  like  authority  j  and,  lastly, 
where  it  granted  an  authority  io.the  uoiop,  to  which  a  fimi- 
lar  aothoiity  in  tho  states  w6iiid.be  absoliitely  and  totally 
contradictory  and  repugnant." 
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It  ismost  manifest  that  this  case  is  not  embraced  in  either 
of  the  two  first ;  let  n^  then  see  if  it  can  be  comprehended  id 
the  last.  Is  the  exercise  of  the  power  to  punish^  for  coin* 
ing  or  passing  coilnterfeit  coin  by  the  iDdividaal  Istates^  con- 
tradictory and  fepugnant  to  the  exercise  of  a  similar  power 
by  the  union  ?  In  my  opinion,  it  certainly  is  not.  But  I 
will  eiamine  the  reasons  urged  by  the  prisoner's  counsel. 
First,  It  is  said^  there  is  no  instance  in  the  law  of  a  concar- 
rence  of  jurisdiction  in  criminal  cases.  Secondly ,  That  a 
man  might  be  twice  punished ;  and,  thirdly.  That  adifference 
in  the  measure  of  punishment  may,  and  in  this  instance  doesi 
exist. 

As  to  the  firsts  the  history  of  erery  country  of  which  I 
have  any  knowledj^,  at  least,  in  which  I  may  say  the  scieoee 
of  law  has  made  any  progress,  or  the  population  of  whick 
is  of  any  extent,  will  afford  instances  of  it.  The  country 
from  whence  we  draw  our  system  of  jurisprudence,  certain- 
ly affords  abundant  proof  of  the  existence  of  a  concurrent 
jurisdiction.  Our  own  countiy,  until  rery  lately,  offered 
proofs  of  its  exbtence  in  the  county  courts,  which  exer- 
cised a  concurrent  jurisdiction  with  our  superior  courts  in 
Criminal  matters. 

As  to  the  second  objection,  <*  a  man  may  be  twice  tried  ;*' 
this  could  not  possibly  happen :  first,  because  it  is  the  ea- 
tabtished  comitas  gentium^  and  is  not  unfreqoently  brought 
into  practice,  to  discharge  one  accused  of  a  crime*  who  has 
been  tried  by  a  Cooit  of  competent  jurisdiction.  If  thit 
preT^iils  among  nations  who  are  strangers  to  each  other, 
cocrid  it  fiiilvto  be  exeirciised  with  us  who  are  so  intimately 
bound  by  political  ties  ?  But  a  guard  yet  more  sure  is  to 
be  found  in  the  7th  article  of  amendments  to  the  feder«t 
constitution. 

The  last  objection  may  be  considered  itt  already  remoyedt 
by  showing  jdiat  a  concnrrenee  of  a  juriadiotion  may  exisf 
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id  brimifial  cades,  for  wtaererer  this  does  eiiat,  there  majr^ 
and  rery  frequently  will  he  a  difference  in  the  punishments 

But  I  go  farther.  When  the  hature  of  our  compact,  and 
the  extent  of  our  country  are  considered^  it  may  hnppeii 
that  the  commission  of  a  crime  may  be  more  injurioiis  to  th^ 
interests  of  the  community  in  one  state  than  in  anbther ; 
and  hence  may  arise  a  legitimate  ground  for  a  more  severe 
punishment  1  would  not  be  understood  to  mean  that  Hud, 
is  the  case  h^re,  bdt  only  as  intending  to  show  that  a  differ^^ 
ence.of  punishment  is  no  argument  against  the  exercise  of 
a  conCui'rent  jurisdiction. 

As  to  the  second  ground,  it  is  only  necessary  to  ^eiriark< 
that  wbateTer  is  the  current  coin  of  the  United  States,  be' 
comes  the  current  coin  of  the  individual  states  A  Spanish 
milled  dollar  is  a  current  coin  of  the  United  States; 

The  third  ground  states  that  a  different  f  alue  has  heeti 
fixed  by'  the  general  government.  The  indictment  took 
notice  of  a  difference  in  denomination,  but  there  is  in  fact  no 
difference  in  Value.  The  dollar  is  still  the  same  ;  and  it 
there  had  been  a  difference,  it  was  incumbent  on  the  prisA* 
er  to  show  it,  and  to  prove  that  the  dollar  made  current  by 
congress  was  different  from  the  Spanish  niilled  dollar.  But 
there  wds  not  even  an  attempt  tb  do  this  ;  and  this  embraces 
all  that  is  necessary  to  be  said  on  the  fourth  grounds 

As  to  the  fifth  ground,  it  is  certainly  a  perversion  6^  lan- 
guage to  say  the  definite  article  th^  may  refer  to  any  dollars^ 
This  objection  might  have  been  made  if  the  jury  had  said  d 
dollar.  But  when  the  record  is  read,  it  proves  that  the 
prisoner  was  indicted  for  passing  a  Spanish  milled  dollar^ 
and  the  verdict  says  he  was  guilty  of  passing  the  dollar,  tiiai 
is,  the  ddllar  charged  in  the  indictment. 

The  sixth  ground  is  also  founded  on  the  misconstrtfctidtt 
#f  very  plain  language.     The  act,  after  enumerating  thti 
various  coins,  says,  **  any  person  who  shall  counterfeit^  #f 
Vol.  III.  65 
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otter,  or  atte^ipt  to  pan,  kDowiog  them  to  be  couoietieitt 
aoy  of  the  aforesaid  gold  or  silver  coins,"  &c.,  tiiat  is,  any 
one  of  them*  It  appears  to  me  that  the  constmction  con- 
tended for  by  the  prisoner  would  rather  amount  to  this,  that 
a  person  mast  pass  one  or  more  of  each  and  erery  different 
kind  enamerated  in  the  act,  rather  than  two  of  any  particalar 
kind,  to  complete  the  crime.  The  word  any  is  synonymous 
with  either,  as  will  appear  by  the  authority  of  all  dic- 
tionary-makers, and  by  graiAmarians,  and  is  defined  to  be  an 
adjectire,  meaning  one  or  more,  as  the  case  may  be.  It 
must  at  any  rate  be  allowed,  that  the  word  must  be  taken 
in  that  meaning  which  the  legislature  haye  most  clearly  at- 
tached to  it.  I  confess  I  feel  that  I  am  saying  more  on  this 
ground  than  it  merits. 

The  last  ground  merits  some  attention.  When  the  crimi- 
nal law  writers  say,  that  you  shall  not  giro  in  eridence  the 
stealing  of  one  article,  upon  an  indictment  for  stealing  t&no^ 
tber ;  the  reason  is  obvious :  because  the  articles  being 
separate  and  distinct  in  their  nature,  and  the  subject  of  dif- 
iHent  felonies,  the  party,  although  innocent,  might  be  con- 
victed ;  for  he  would  not  be  prepared  to  defend  himself 
against  the  larceny  of  any  other  article  than  that  specified 
in  the  indictment.  The  rule  of  law  in  larceny  is,  that  if  an 
article  which  has  been  stolen  be  found  in  the  possession  of 
one  who  will  not,  or  cannot,  account  for  the  possession,  that 
he  shall  be  adjudged  to  be  the  thief.  Bat  it  is  contradictory 
to  common  sense,  as  well  as  common  justice,  to  apply  the 
rule  where  a  man  had  not  had  an  opportunity  of  accounting 
for  the  possession.  But  when  a  man  is  charged  with  coin- 
ing and  passing  counterfeit  coin,  can  there  be  a  more  di- 
rect mode  of  proving  his  guilt,  than  by  producing  the  in- 
struments with  which  the  coin  was  made  ?  would  it  operate 
as  a  surprize?  surely  the  connexion  between  the  ofience 
4nd  the  instrument  is  such,  that  the  accused  would  naturally 
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lie  prepared  to  account  for  the  poraession  of  the  latter^  when 
he  came  prepared  to  defend  himself  against  the  former. 
Upon  the  whole,  I  am  against  the  motion  for  a  new  trial, 
and  in  arrest  of  judgment 

6riicx£«  J.  The  two  general  questions  in  this  case  are, 
1st.  Whether  the  power  of  trying  and  punishing  persons 
who  counterfeit  the  current  coin  of  the  United  States,  is 
Tested  solely  in  the  congress  of  the  United  States;  and, 
2dly.  Whether  the  state  courts  are  not  likewise  depriyed 
of  the  power  of  punishing  persons  passing  counterfeit  money 
knowing  it  to  be  counterfeit. 

With  respect  to  the  first  point,  there  can  be  no  doubt  that 
under  the  8th  section  of  the  first  article  of  the  United  States' 
constitution,  the  individual  states  gave  up  to  the  congress  of 
Ihe  United  States  this  power ;  for  it  is  there  enacted  that  the 
congress  shall  have  power  to  coin  money  and  to  regulate 
the  Talue  thereof,  and  of  foreign  coin,  and  to  provide  for 
the  punishment  of  counterfeiting  the  current  coin  of  the 
United  States  ;  and  in  the  10th  section  of  the  same  article,  it 
is  declared  that  no  state  shall  coin  money,  ^y  these  sec- 
tions, it  appears  that  the  power  of  coining  is  u<k  only  vested 
in  congreas,  but  that  the  individual  states  are  devested  of  it,. 

With  respect  to  the  2d  point,  it  Sloes  not  appiear  that  the 
power  of  punishing'  persons  for  passing  counterfeit  coin, 
knowing  it  to  be  counterfeit,  was  either  eipressly  given  to 
the  coi^esa  of  the  United  States,  or  devested  out  of  the  in- 
dividual states.  Now,  the  9th  section  of  the  amendments  lo^ 
the  constitution,  as  agreed  to  by  the  several  states^  and  which 
lias  now  become  a  component  part  of  the  constitution,  de* 
elares,  that  the  enumeration  in  the  constitution  of  certain 
lights,  shall  not  be  construed  to  deny  or  disparage  others  re- 
tained by  the  people  ;  and  in  the  lOth  section  of  the  same» 
it  is  fiirther  provided,  that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
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pHARI/ESr    state,  are  reserved  to  the  states  respectively^or  to  the  peopto, 

TON.  .     ,    .     • 

1816.*         When  we  examioe  the  powers  coDceded  hy  the  ipdiyidari 

v^v^'^i^     states,  we  find  no  enameration  of  this  power  given  to  coo- 

^  \  gress,  and  when  we  review  the  powers  denied  to  the  indi^ 

Antonpo.       ridual  states,  we  discover  no  mention  whatever  of  their 

being  devested  of  this  power.     The  individnal  states  were 

10  possession  of  this  power  before  the  ratification  of  the 

constitution  of  the  United  States  ;  and  if  there  is  no  express 

*()ectaration  in  that  instrament  which  deprives  them  of  it, 

thhy  must  still  retain  it,  unless  they  should  be  devested 

^hereof  by  construction  or  iipplicatioOf 

Uporf  this  head  it  has  been  argued  :  1st.  That  a  man  tried 
bj  the  courts  of  thjs  state  for  passing  counterfeit  coin,  wouM 
l^e  punished  with  death ;  whereas  the  act  of  congress  attaches 
to  this  crime  only  fine  and  imprisonment.  But  this  arga- 
IDent  cap  be  of  no  weight,  as  in  the  individual  states  a  gresitef 
variety  of  punishments  may  be,  atid  probably  are,  inflicted 
(or  this  crime  ;  and,  indeed,  it  is  well  known  that  even  in 
(his  state  |he  punishment  of  offenders,  when  convicted  under 
the  coomion  law,  or  the  statute  law,  in  some  cases  is  essen* 
(ially  different.  The  difference,  therefore,  of  the  punish* 
ment  0i|ii,  in  my  opinion,  be  of  no  avail  in  the  present  mo* 
tioo. 

It  has  been  farther  argued,  that  congress  having  the  sole 
power  of  regulating  the  value  of  coin  made  current  in  the 
ynited  States,  that  part  of  the  act  of  assembly  (Grimke^ 
Cpll*  3i4.)  which^  declares  the  weight,  and  regulates  the 
yajue  of  the  coins  therein  enumerated,  must  be  considered 
US  repealed  by  the  constitutional  provision  on  that  head  ; 
that  then  it  follows,  as  a  matter  of  course,  that  the  passing 
of  a  counterfeit  dollar  not  regulated  in  its  value  according 
|o  the  law  of  congress,  is  not  indictable  under  our  act  of  the 
assembly*  But  the  regulating  of  the  weight  and  value  of 
good  coin  is  very  different  froo)  the  passing  of  bad  and  coon' 
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Itfffeit  coiib  There  can  be  no  doabt,  thyt  from  the  regaht^ 
tion  of  the  value  of  the  coin  by  congress^  that  all  the  states, 
pmd  ererj  iadividual  in  them,  is  bouiki  by  such  valuation 
and  sneh  restriction*  It  is  the  general  law  of  the  land,  and 
nnst  be  observed  by  all,  for  it  is  foanded  on  powers  given 
to  congress  and  renounced  by  the  states.  It  cannot,  how- 
ever; be  concluded  thf  nee,  that  because  this  exclusive  right 
of  regulating  the  value  of  coin  is  vested  in  congress,  that, 
therefore,  they  have  the  sole  right  of  punishing  the  crime 
of  passing  counterfeit  coin. 

But  the  act  of  congress  of  the  21st  April,  1806,  2  Gray- 
don,  95.,  coptemplales  a  case  of  this  kind,  and  that  whenever 
it  does  happen,  that  a  state  shall  have  previously  provided 
by  law  ibr  this  offence  of  passing  counterfeit  money,  it  shall 
mat  be  deprived  of  the  power  of  punishing  it ;  ibr,  in  the 
fourth  section,  it  declares  that  nothing  in  that  act  contained 
ahall  be  construed  to  deprive  the  courts  of  the  individual 
states  of  jurisdiction  under  the  laws  of  the  several  states, 
over  offisoces  made  punishable  by.  this  act.  Here  is  an 
explicit  acknowledgment  on  the  part  of  the  United  States, 
that  the  individual  states  were  previously  possessed  of  this 
power  ;  that  it  was  not  abandoned  by  the  individual  states  on 
the  ratification  of  the  constitution ;  and  that  the  courts  of  tho 
United  States,- to  whom  this  act  gives  a  concurrent  jurisdic* 
tion,  (whether  constitutionally  or  not,  is  not  for  me  to  say,) 
with  the  state  courts,  shall  not  construe  this  power  given  to 
them,  so  as  to  deprive  the  state  courts  of  their  right  of  ju- 
risdiction in  a  case  of  this  kind,  vijs.  the  passing  of  foreign 
counterfeit  coin. 

I  will  allow  that  this  state  court  has  90  jurisdiction  whatever 
oyer  money  coined  at  the  mint  of  the  United  States,  nor  any 
that  is  not  particularly  enumerated  in  our  act  of  assembly; 
but  to  counterfeit  any  species  of  coin  which  is  brought  from 
foreign  nationa ,  and  which  has  beeif  declared  current  by  act 
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^CHARLES,     of  assemblj,  is  an  offence  agaiost  tliat  act  of  oaiomMjr,  mod 
1816.'        puDishabKe  by  this  court. 

'Another  argument  of  great  importance  is,  that  ao  offender 
might  be  twice  tried  for  the  same  offence  ;  once  under  tiie 
Antonio.  act  of  congress,  and  i^in  under  the  state  act  But  if  tlie 
^  courts  of  the  United  States  have  a  concurrent  juriadictioQ 
over  this  crime*  with  this  court,  then  must  either  court 
allow  of  the  plea  of  autrefois  acquit,  which  will  be  a  good 
bar  to  a  second  prosecution,  because  a  determination  in  a 
court  having  competent  jursdiction,  must  be  final  and  con- 
clusive on  all  courts  of  concurrent  jurisdiction.  1  Leach, 
160. 

I  do  not  however  mean  to  allow,  that  the  courts  of  the 
United  States  have  such  concurrent  jurisdiction  with  this 
court ;  but,  as  1  have  said  before,  that  is  not  a  point  for  me 
to  determine*  I  am  only  called  on  to  decide,  whether  the 
prisoner  at  the  bar  is  amenable  to  our  courts  for  the  offence 
of  which  he  has  been  found  guil^. 

It  has  likewise  been  argued,  that  the  verdict  is  so  ambi- 
guous, that  no  judgment  could  be  entered  up  thereon.  The 
indictment  charged  the  prisoner  with  passing  a  dollar  in  the 
likeness  and  similitude  of  a  Spanish  milled  dollar  ;  the  dollar 
was  produced  in  evidence,  and  the  jury  have  found  him  guilty 
of  passing  the  dollar,  knowing  it  to  be  counterfeit.  How  it 
is  possible  in  a  case  of  this  kind,  and  with  such  testimony  te 
give  a  more  pointed,  definite,  legal  verdict,  I  cannot  divine. 

As  to  the  objection  that  the  act  of  assembly  speaks  of  coins 
in  the  plural,  and  here  the  party  is  convicted  of  passing  only 
one  piece,  and  therefore  the  conviction  is  wrong,  I  think  the 
act  of  assembly  eitends  to  the  passing  of  one  piece  as  well  at 
many,  for  the  words  are,  ^^any  person  who  shall  utter, 
knowing  them  to  be  counterfeit,  any  of  the  aforesaid  coins.'* 
Now,  the  word  any  means  any  one,  any  two,  or  any  more  ; 
for,  if  this  was  not  the  constructiohy  then  one  who  was  indict-* 
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6d  fer  paaeiiig  two  piecef ,  might  raise  the  same  objection 
and  say,  that  the  act  meaDS  more  than  two,  or  that  it  meant 
all  of  them.  My  opinion  on  (his  point  I  find  confirmed  by 
a  similar  case  in  1  Leach,  p.  1.  HassePs  Case.  Upon  the 
whole,  my  judgment  is,  that  Uie  indictment  is  properly 
framed  npon  onr  act  of  assemUy  ;  that  that  act  is  of  force 

quoad  the  punishment  of  persons  passing  counterfeit  <x>in 

• 

mentioned  in  that  act ;  that  the  Tordiet  is  fall,  precise,  and 
definite ;  and  that,  therefore,  the  motion  most  be  discharged. 

Bat,  J.  The  prisoner  was  indicted  under  the  act  of  1783, 
passed  by  the  egislature  of  this  state,  against  counterfeiting 
the  gold  and  silfor  coins  made  to  pass  current  wfthin  this 
state.  Among  those  coins  the  Spanish  milled  dollar  is  men* 
tioned ;  and,  indeed,  is  made  the  standard  by  which  the 
>relati?e  value  of  all  the  other  coins  are  regulated  and  ascer- 
tained. 

The  indictment,  as  usual  in  such  cases,  contained  two 
counts :  1st  One  for  counterfeiting.  3d.  The  other  for 
passing  a  Spanish  milled  dollar,  knowing  it  to  be  counterfeit. 
The  second  clause  of  the  aboye  mentioned  act,  declares, 
**  that  any  person  who  shall  counterfeit  or  utter,  or.  attempt 
to  pass,  knowiqg  them  to  be  counterfeit,  any  of  the  afore* 
said  gold  and  silver  coins,  or  keep  in  his  or  her  possession 
any  stamp,  dye  or  mould  for  coining  the  same,  upon  beiqg 
duly  convicted  thereof,  shall  be  adjudged  guil^  of  felony, 
and  suffer  death  without  benefit  of  clergy." 

The  attorney-general  did  not  attempt  to  press  the  evi- 
dence against  the  prisoner,  under  the  first  count  for  coin- 
ing. Under  the  second  count,  the  evidence  was  V€ry  clear 
and  conclusive  as  to  the  passing  of  the  counterfeit  dollar 
stated  in  the  indictment  by  the  prisoner;  and,  as  to  the 
baseness  of  the  metal  of  which  it  was  composed  ;  the  scien- 
ter, or  knowlege  of  this  baseness  of  the  metal,  was  in  red 
from  sundry  suspicious  circumstances  proved  on  the  tcial» 
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Siich  as  loine  other  base  money  being  passed  at  or  ab6«^  tbil 
Market^  and  other  places  in  its  yicinitj,  and  ^apposed  to  b€ 
by  prisoner  ^nd  one  of  bis  associates,  and  'particolarly  by  a 
box  found  in  his  trunks,  after  be  was  apprehended,  con* 
taining  sundry  instroments,  which  had  the  appearance  of 
coining  instroments,  and  also  sundry  materials  for  thai  pur- 
pose. 

Upon  the  trial,  an  dtijection  was  made  to  the  offering  these 
instruments,  &c.  found  in  prisoner's  trunk,  'as  eridemfe 
against  him  ;  as  it  was  alleged  that  this  fact  of  bis  haTing  in- 
struments in  his  possesion  for  coining,  of  itself  formed  a  dis- 
tinct and  separate  felony  by  the  act,  for  which  he  might  be 
tried  and  punished.  So  that  one  felonious  act  ought  not  to 
be  giTen  in  evidence'^  to  support  another.  After  hearing 
argomenta  in  iavoor  of  the  objection,  the  court  admitted  that 
one  felony  could  not  be  given  in  evidence  to  support  another  i 
as,  for  instance,  the  stealing  of  a  horse  could  not  be  given 
in  evidence  to  prove  a  man  guilty  of  stealing  a  negro,  because 
they  are  independent  and  distinct  offences ;  both  suscepti- 
ble of  external  proof.  But  when  a  scienter  was  to  be  prov- 
ed, it  must  be  drawn  from  circumstances.  This  species  of 
evidence  lies  deep  in  the  human  breaat,  beyond  the  reach  ef 
mortal  ken.  To  find  out  this  knowledge^  therefore,  is  al- 
ways a  difficult  research,  and  it  must  be  drawn  from  circum- 
stances^ indicative  of  the  operations  of  the  mind  ;  and  at  last, 
a  reasonable  presumption  is  all  that  can  be  obtained  or  ac« 
quired  ;  all  the  l^slators  and  lawyers  on  earth  can  go  no 
farther.  It  was,  therefore^  under  these  impressions,  that 
the  Circuit  Court  permitted  these  forfpng  instruments,  found 
in  prisoner's  possession,  to  be  given  in  evidence  to  the  jury ; 
not,  aa  has  been  stated,  to  prove  the  offence  of  passing  the 
counterfeit  money,  but  as  a  circumstance  to  show  that  he 
must  have  had  a  knowledge  of  the  baseness  of  the  metal  of 
%f hich  the  false  dollar  was  composed. 
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Ind  unless  circamstancet  of  this  kind^  or  those  of  a  simi-    GHARLE9- 
kir  niitare,  were  permitted  to  be  given  in  eyidence  to  a  jurj,         i^ie! 
all  that  class  of  cases  or  offeqces  where  a  knowledge  of  th^     \.^^\/^^^ 
&lseheod»  of  any  kind  or  nature  wbatevet,  forms  or  consti-      The^SUtf 
totes  the  principal  ingredient  of  an  offence,  must  fall  to  the       AatoBio. 
ground,  and  the  means  of  punishment  must  become  useless  '"' 
and  inoperative. 

It  is  also  true,  that  on  the  trial  an  objection  was  taken  to 
the  jurisdiction  of  a  state  court  to  try  this  offence  under  the 
act  of  17b3.  It  was  contended  that  the  constitution  of  the 
United  States,  and  the  acts  of  congress  made  in  pursuance 
thereof,  had  virtoally  repealed  this  act,and  that  this  offence,  if 
any  had  been  committed,  belonged  exclusively  ta  the  courta 
of  the  United  States.  Both  these  objections  were  overruled  ; 
the  first  on  the  ground  that  the  state  of  South*Carolioa,  in  the 
year  1 783,  when  this  act  was  passed,  being  a  sovereigp  and 
independent  state,  there  was  nothing  to  circumscribe  ber 
^wers  and  jurisdiction,  or  to  limit  her  authority  tp  pa«i  tht 
law  in  question,  which  was  then  soon  after  the  revohitionarj 
war  justified  by  the  wisest  and  soundest  policy,  in  order  ta 
prevent  the  introduction  and  circulation  of  base  and  bite 
metal,  under  the  appearance  and  similitude  of  foreign  coins, 
which,  at  that  period,  abounded  in  the  state.  2d.  On  the 
pound  that  congress,  being  a  delegated  body  from  the  dif- 
ferent states,  possessed  no  original  jurisdiction.  Every 
power  that  body  possessed  was  derived  from  the  states,  and 
nothing  was  within  its  authority  but  what  was  express^ 
given  by  the  constitution  that  gave  it  being.  That  this  cob** 
ttitntion  might  well  be  compared  to  a  special  letter  ef 
attorney  from  principals  to  agents,  to  do  and  perform  certain 
specified  acts,  beyond  which  their  powers  were  at  an  end. 
That  these  principles  being  conceded,  and  indeed  they  could 
not  be  denied,  there  was  not  any  thing  in  the  constitution 
wbich  went  directly  or  indirectly  to  repeal  the  act  in  qoi|fk 
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tion,  or  to  prevent  the  state  of  Soath-Carolina  from  punish- 
ing  the  offence  of  passing  counterfeit  money,  stated  in  the 
second  count  of  the  indictment. 

The  case  then  went  to  the  jury,  and  they  found  the  pri- 
soner guilty  under  the  second  count  in  the  indictment,  "  of 
passing  the  dollar,  knowing  it  to  he  counterfeit.*'  The  fore* 
going  is  a  concise  history  of  the  case  as  it  passed  on  the  trial. 
From  this  verdict,  the  counsel  for  the  prisoner  appealed  on 
a  numher  of  grounds. 

As  to  the  first  ground  I  remain  of  the  same  opinion  as  at 
the  trial.     1  cannot  concede  that  the  power  of  punishing  this 
offence  is  taken  away  from  the  state ;  and  even  douht  whe- 
ther the  courts  of  the  United  States  have  so  much  as  a  con- 
current  jurisdiction.     It  is  true  the  constitution  of  the 
United    States,  provides    for    counterfeiting  the    current 
coin  i>f  the  United  States  ;  hut  by  the  terms  '*  current  coin,*' 
which  are  coupled  together^with  '* securities"  in  the  same' 
sentence,  is  clearly  to  be  understood  the  money  coined  at 
the  mint  of  the  United  States,  and  which  is  very  emphatically 
called  the  current  coin  of  the  United  States.     It  was  to  guard 
and  protect  these,  and  these  only,  from  being  falsified  and 
debased,  that  this  power  of  providing  a  punishment  for 
counterfeiting  was  given  to  congress.     Not  a  sentence  or  a 
word  is  said  about .  providing  a  punishment  for   passing 
counterfeit  foreign  coins,  in  this  part  of  the  section.     The 
current  coins  therein  mentioned  must  be  taken  in  contra- 
distinction to  the  foieign  coins  mentioned  in  the  preceding 
sentence,  whose  value  was  only  to  be  regulated  by  congress ; 
but  nothing  is  said  about  counterfeiting  them,  or  about  pro- 
viding for  the  punishment  of  passing  them,  knowing  them 
to  be  counterfeit. 

If  this  construction  is  correct,  and  I  trust  it  will  be  found 
upon  a  close  examination,  to  be  a  true  one,  then  it  will 
result  a^a  necessary  consequence,  that  no  power  whatever 
is  given  by  the  constitution  to  congress  to  punish  for  coub- 
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terfeitiDg  foreign  coins^  or  passing  them,  knowing  them  to 
be  counterfeit,  within  the  United  States.  That  power 
xemains,  and  must  of  necessity  remain,  with  the  individual' 
states,  who  still  retain  all  their  original  po.wers  of.independ- 
ent  sovereignties,  not  specially  delegated  to  congress.  The 
dffence  of  passing  counterfeit  foreign  coins  is  an  evil  of 
great  magnitude,  for  millions  of  base  dollars  might  be  brought, 
into  the  state  and  circulated,  and  if  the  state  had  not  th« 
power  of  punishing  the  offence,  the  evil  must  go  unredress- 
ed. This  offence  therefore  most  be  punished  by  the  state 
laws,  or  go  off  with  impunity  :  and  so  sensible  was  congress 
of  the  necessity  of  referring  this  offence  to  the  state  courts 
throughout  the  union,  that  in  their  act  of  1806,  when  pro- 
viding for  the  punishment  of  passing  the  current  coin  of  the 
United  States,  krfowing  it  to  be  counterfeit,  they  inserted  a 
provision  that  whenever  it  should  happen  that  any  state 
should  have  previously  provided  by  law  for  this  offence  of 
passing  counterfeit  money,  it  should  not  be  deprived  of  the 
power  of  punishing  this  offence.  And  that  nothing,  in  the 
said  act  contained  should  be  so  construed  as  to  deprive  the 
state  courts  of  jurisdiction  under  the  laws  of  the  several 
states.     2  Graydon's  Digest,  95. 

Here,  then,  is  a  saving  and  a  reservation  of  the  right  of 
the  state  courts  to  punish  this  offence  under  st^te  Uws,  if 
any  such  salvo  or  reservation  was  necessary.  But  in  truths 
this  right  was  never  given  up  by  the  states.  So  that  this 
retrocession,  if  I  may  be  allowed  the  expression,  on  the 
part  of  congress,  was  an  unnecessary  act.  It  serves  how- 
ever to  show  how  very  doubtful  that  body  was,  as  to  its 
exclusive  power  and  jurisdiction  over  this  offence. 

As  to  the  second  general  ground,  taken  on  the  argument 
in  die  court  of  appeals,  with  respect  to  the  constructive 
surrender  of  this  right  or  power  to  the  United  States  ;  the 
advocates  for  exclusive  jurisdiction  Dn  the  part  of  th^ 
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United  SMefl,  foreteeiiig  that  there  was  no  express  cessisA 
of  this  right  in  the  coostitation,  have  resorted  to  construe* 
tton^  and  hare  contended  that  the  power  of  punishing  this 
,  offence  is  implied  in  the  terms  of  the  constitolion.  1  hsve 
already  observed  that  congress  had  no  original  joiisdiction^ 
and  poBserat-s  now  none  bat  what  is  given  to  it  by  the  states. 
The  twelfth  article  of  the  amendments  declares,  *'  that  all 
powers  not  delegated  to  the  United  States  by  the  con«ti- 
tntion,  nor  prohibited  by  it  to  the  states,  are  reserved  to 
tte  states  respectively  or  to  the  people/'  Here,  then,  is 
an  express  reservation  of  all  powers  not  expressly  given, 
which,  in  my  opinion,  cats  off  forever  all  constructive  or 
implied  powers.  And,  indeed,  it  is  a  principle  which  go- 
verns ail  corporate  bodies,  that  nothing  shall  ever  be  pre* 
snmed  to  be  within  their  jarisdiction  but  what  is  expressly 
given. 

'  The  conclusion  f  draw  from  all  the  foregoing  premises 
nnder  this  bead  is,  that  as  the  constitution  has  not  express* 
)y  given  to  congress  the  power  of  punishing  the  passing  of 
Ibreign  coins,  knowing  them  to  be  counterfeit,  that  body  has 
DO  conntroctive  or  implied  power  to  do  so  ;  and  that  as  South- 
Carolina,  being  a  sovereign  and  independent  state,  had  a  right 
and  power  to  punish  this  offence  and  to  pass  any  law  for  that 
purpose  ;  and,  by  passing  the  act  under  consideration,  has 
done  so ;  there  is  nothing  in  the  constitution  of  the  United 
States  which  repeals  it.  Finally,  that  the  act,  as  to  that  par- 
liculnr  offence,  rem;)ins  in  full  force  and  operation* 

3d.  As  tcythe  admission  of  the  coining  instruments,  and 
materials foond  in  prisoner's  possession,  to  prove  the  tcien^er^ 
or  knowledge  of  tiie  counterfeit,  or  baseness  of  the  metal, 
I  have  nothing  to  add  to  the  opinion  .1  delivered  to  the  jury 
en  the  trial,  and  which  is  mentioned  in  a  former  part  of  this 
opinion,  farther  than  thrift  a  majority  of  the  judges  pf  this 
state  concurred  with  me  in  opinion,  at  Columbia,  on  this 
point,  in  the  case  of  Odeil,  who  was  tried  at  Pendleton, 


EBPOBTS  <ir  CKIMIVAL  LAW  CA8BS« 


fi25 


October,  1815:    OnaH  the  grounds,  I  amiigaiDst the 
tioti  in  .arrest  of  judgment,  and  aho  against  the  motion  for  a 
new  trial. 

VoTT,  Justice,  dissented.  All  the  grounds  taken  in  arrest 
of  judgment  in  this  case  may  be  reduced  to  two :  1st. 
Whether  under  that  section  of  the  constitution  of  the  United 
States,  which  give  to  congress  the  power  **  to  coin  money, 
to  regulate  the  value  thereof  and  of  foreign  coin,  and 
to  provide  for  the  punishment  of  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States,  article  I. 
fiidertd  constitution',  section  8th,^*  is  also  given  the  power  to 
provide  for  the  punishment  of  passii^  any  of  the  current 
coin  thereof,  knowing  it  to  be  counterfeit,  fd.  If  it  is 
whether  the  states  by  delegating  such  power  to  congress, 
have  constructively  parted  with  all  the  powers  which  they 
had  before  over  the  subject,  and  vested  it  eiclusively  in  the 
general  government. 

Before  I  proceed  to  a  particular  examination  of  those 
%uestioQS,  I  would  premise  that  the  United  States  must  be 
held  to  possess  all  the  attribuias  of  sovereignties  in  the  most 
ample  degree,  over  all  matters  expressly  delegated  to  them 
by  the  constitution,  as  well  as  over  all  such  as  are  necessary 
to  carry  those  so  delegated  into  effect ;  and  among  those 
the  power  to  carry  their  own  laws  into  operation  by  provide 
lag  proper  punishment  for  them,  is  one.  That  cannot  be 
considered  a  sovereign  independent  state  which  depends 
oh  another  to  carry  its  laws  into  execution.  A  want  of  this 
pow^r  was  the  great  objection  to  the  old  confederation,  and 
fo  remedy  the  evil  was  a  great  o^ect  of  the  new  one.  This 
>vould  be  very  badly  effected  by  merely  granting  such  pow- 
er to  the  general  government,  and  leaving  the  individual 
states  the  power  to  arrest  it,  by  interposing  their  own  la^s. 
The  constitution  in  my  opinion  admits  of  no  such  construc- 
tion*   The  judicial  power  of  the   United  States  is  not   only 
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coMtructiyely,  but  expressly  made  commeDSiirate  with  the 
legislatiTe.  It  is  made  to  extend  '^  to  all  casea  arising  under 
the  laws  of  the  Uaited  States."  The  words  are,  **  The  ja- 
dicial  power  (of'  the  United  States)  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made  under  their  authority."  This  is  a  case  *<  arising 
under  a  law  of  the  United  States,"  for  by  the  act  of  congress, 
it  is  made  highly  penal  to  counterfeit  the  current  coin  of  the 
United  States,  or  to  pass  it  knowing  it  to  be  counterfeit. 
Unless,  therefore,  that  act  of  congress  is  unconstitutional,  this 
is  one  of  the  cases  expressly  and  exclusiyely  delegated  to 
the  courts  of  the  United  States  ;  for  if  their  power  extends  to 
all  the  cases  of  this  decription,  there  can  be  none  to  which  it 
does  not  extend. 

It  is  no  answer  to  say  it  is  a  case  also  arising  under  a 
law  of  the  state,  for  the  Constitution  expressly  declares  that 
*^  this  constitution  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  shall  be  the  supreme 
law  of  the  land,  aiid  the  judges  in  every  state  shall  be  bound 
thereby,  any  thing  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  Any  act  of  a  state,  there- 
fore, repugnant  to  a  constitutional  act  of  congress  immedi-^ 
ately  becomes  a  dead  letter.  This  construction  may  also 
be  inferred  from  the  nature  of  the  other  cases  enumerated 
in  the  same  section  of  the  constitution,  "  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  all 
cases  of  admiralty  and  maritime  jurisdiction."  I  believe 
It  is  not  pretended  that  the  jurisdiction  of  the  state  courts 
extends  to  cases  'of  this  description ;  yet  the  same  construc- 
tion that  would  extend  it  to  *<  cases  arising  under  a  law  of 
the  United  States,"  would  embrace  those  also. 

This  construction '  is  farther  strengthened  by  a  view  of 
the  class  of  cases  which  immediately  follows  in  the  same 
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section  of  the  coastitatioD,  '*  to  controvenies  to  which  the 
United  States  shall  be  a  party ;  to  controversies  between 
two  or  more  states,  between  citizens  of  different  states,  &c. 
In^  these  cases,  and  those  connected  with  them,  the  word 
*'  all,"  is  dropped ;  thereby  leaving  to  the  state  courts 
jurisdiction  concurrent  with  the  courts  of  the  United 
Stales.  If  then  this  is  one  of  the  cases  over  which  the 
general  government  has  ezclasive  jurisdiction,  the  state 
law  becomes  inoperative  ;  for  a  state  cannot  give  to  itself 
jurisdiction  by  legislating  on  a  subject  exclusively  assigned 
to  the/United  States. 

This  brings  us  to  the  inquiry,  whether  the  act  of  con- 
gress, providing  for  the  punishment  of  passing  counterfeit 
money,  knowing  it  to  be  counterfeit,  is  constitutional ;  the 
consideration  of  which  will  be  involved  in  the  question  first 
above  made  in  arrest  of  judgment.  * 

That  congress  have  power  to  coin  money,  to  regulate  the 
ralue  thereof,  and  of  foreign  coin,  and  to  provide  for  the 
punishment  of  counterfeiting  it,  is  admitted.     It  is  also  ad- 
mitted, that  they  have  the  power  to  make  all  laws  which 
shall  be  necessary  for  carrying  into  *  execution  the  foregoing 
powers.     Is  it  necessary,  then,  to  enable  congress  to  carry 
into  execution  the  power  to  coin  money,  to  regulate  the 
value  thereof,  and  to  provide  for  the  punishment  of  coun- 
terfeiting it,  that  they  should  have  power  to  punish  for  pass- 
ing it,  knowing  it  to  be  counterfeit  ?     If  it  is,  then  that  pow- 
er is  expressly  delegated  to  them.     Or,  to  put  the  question 
in  another  form,  is  it  necessary  to  protect  the  current  coin 
of  the  United  States,   by  imposing  penalties  on  those  who 
shall  pass  it,  knowing  it  to  be  counterfeit  ?     If  it  is,  then  to 
afford  it  that  protection   is  one  of  the  powers  expressly 
delegated  to  the  general  government.     Indeed,  to  use  the 
words  of  an  eminent  commentator  on  the  constitution,  (1 
Fed.  299.)     *'  Had  that  instrument  been  silent  on  this  head, 
there  can  be  no  doubt  that  all  the  particular  powers  would 
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have  resultecl  to  the  general  government  by  unavoidable 
implication.  No  axiom  is  more,  clearly  establiBhedin  law, 
or  in  reason,  than  that  whenever  the  end  ia  required,  the 
ineaas  are  authorized ;  whenever  general  power  to  do  a 
thing  is  given,  every  necetsnry  power  to  do  it  is  included : . 
and  that  such  protection  is  necessary  to  the  current  coin  of 
the  United  States,  no  farther  proof  can  be  required  than 
that  congress  and  all  the  states  in  the  union,  (as  long  as  they 
had  power  over  the  subject,)  have  furnished  it.  To  hav« 
given  to  congress  the  power  to  punish  counterfeiters  of  the 
coin,  while  those  who  circulated  it  were  to  go  unpunished, 
would  have  furnished  it  but  little  security  ;  and  to  have  left 
this  important  power  to  the  courtesy  of  the  states,  would 
^ave  been*  sliding  back  into  the  same  situation  which  we 
were  in  nnder  the  old  confederation,  and  defeating  the  prin- 
cipal object  for  which  the  new  one  was  formed. 

Being  of  opinion,  therefore,  that  congiress  have  not  only 
the  power  of  penishing  for  counterfeiting  the  coin  of  the 
United  States,  but  also  for  passing  it,  knowing  it  to  be  coun- 
terfeit, it  only  remains  to  examine  the  second  question,  to 
wit :  whether  the  states,  by  delegating  such  power  to  con- 
gress, have  parted  with  all  power  over  the  subject  them- 
selves. 

It  is  a  matter  of  no  small  difficulty  to  mark  out  with  pre- 
cision the  line  of  jurisdiction  between  the  United  States  and 
the  individual  states  ;  and  perhaps  we  shall  not  meet^with  a 
more  correct  view  of  the  subject  than  is  taken  by  the  same 
eminent  writer  before  quoted.  He  reduces  the  exclusive 
delegation  of  power  to  the  United  States,  or  the  altenation 
of  state  sovereignty,  to  three  cases  :  1st.  Where  the  contti- 
tufion  in  express  terms  grants  exclusive  authority  to  the 
union  :  2d.  Where  it  grants  in  one  instance  an  authority  to 
the  union,  and  in  another  prohibits  the  states  from  exercis- 
jng  like  authority  :  and,  3d^  Where  it  grants  an  authority  tt 
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the  unioiii,  to  which  a  similar  aathority  id  the  states  would 
be  absolutely  and  totally  contradictory  and  repugnant.  Un- 
der  this  last  case,  he  instances  that  clause  which  declares 
that  congress  shall  have  the  power  ''  to  establish  a  uniform 
rule  of  naturalization  throughout  the  United  States."  This, 
observes  the  writer,  must  necessarily  be  exclusive,  because 
if  each  state  had  the  power  to  prescribe  a  distinct  rule,  there 
could  be  no  uniformity.  ,  Now  if  the  tJnited  States  have  the 
power  to  *'  regulate  the  value  of  money  and  of  foreign  coin, 
and  to  provide  for  the  punishment  of  counterfeiting  the  cur- 
rent coin  of  the  United  States,  they  must  have  the  exclusive 
jurisdiction  ;  otherwise,  two  governmenta  equally  sovereign 
and  independent,  would  have  jurisdiction  over  the  same  sub- 
ject ;  and  the  value  of  the  coin,  and  the  punishment  for 
counterfeiting*  might  be  different  in  every  state.  The  ex- 
ercise of  such  authority  by  the  states  would  be  **  absolutely 
and  totally  contradictory  and  repugnant"  to  the  exercise  of 
it  by  the  United  States.  Indeed,  concurrent  jurisdiction  in 
criminal  cases,  between  independent  governments  is  incom- 
patible  with  sovereignty  ;  and  the  United  States  and  the  in- 
dividual states  are  as  sovereign  and  independent  of  each 
other  in  all  cases  of  a  criminal  nature  within  their  respec- 
tive jurisdiction,  as  the  states  themselves  are. 

We  need  only  look  to  the  consequences  of  a  contrary  doc- 
trine»  to  be  convinced  of  this  truth.  The  United  States 
punish  the  counterfeiting  or  passing  of  counterfeit  money 
with  fine  and  imprisonment ;  the  state  of  South-Carolina 
punishes  the  same  offence  with  death.  If  a  man,  put  on  hi* 
trial  for  such  an  offence  should  plead  in  bar  a  conviction  or 
acquittal  in  a  court  of  the  United  States,  would  such  a 
plea  be  sustained  by  our  courts  ?  Or,  let  the  punishment 
be  reversed ;  and  would  such  a  plea  be  sustained  in  a  court 
of  the  United  States  ?  It  is  impossible  not  to  see  that  it  would 
not  and  ought  not.    Neither  the  courts  of  the  United  States, 
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Dor  of  the  individaal  statej*  will  hold  an  acqaittal  or  coDvictio^ 
by  ooe<.  a  bar  to  a  trial  by  the  other.  Each  must  and  will 
insist  upon  the  right  of  infbrcing  its  own  penal  laws,  and 
its  jurisdiction  cannot  be  usurped  by  the  other.  The  right 
\o  punish,  (says  an  eminent  writer,  **  arises  from  the  right 
of  self  defence.'*  A  state  commonly  punishes  oflFencea  against 
its  own  laws;  and  an  offence  against  the  laws  of  the  United 
States,  is  no  offence  against  the  laws,  or  against  *^  the  peace 
9qd  dignity"  of  the  state  of  South  Carolina.  One,  therefore, 
must  have  whole  jurisdiction,  or  a  person  maybe  twice  pnnish* 
ed  for  the  same  act ;  6r8t  6ned  and  imprisoned  by  the  courts 
Qf  the  United  States,  and  then  banged  by  the  state,  which  is 
pot  only  contrary  to  the  express  letter. of  the  consitution,'but 

contrary  to  the  eternal  and  unerring  principles  of  justice. 

« 

The  case  put  of  concurrent  jurisdiction  of  courts  in  the 
saipe  f^\^\e  is  not  ana|agQUS,  There  the  offence  is  against  the 
same  laws  and  against  the  same  sovereignty ;  the  crime  an<] 
punii^bment  are  the  same,  and  the  law  is  8ati9fied  with  a  trial 
in  either  tribunal  having  jurisdiction. 

The  rule  then  must  be  a  correct  one,  that  where  an/ 
ppwer  is  deleg-<<ted  to  the  United  States,  and  the  exercise  of 
such  power  by  an  individual  state  is  incompatible  with  such 
Relegation,  it  must  exclusively  belong  to  the  general  goverD-* 
ment.  The  advocates  for  a  concurrent  jurisdiction  derive 
no  support  from  the  amendment  of  the  constitution  which 
))as  been  relied  on.  It  does  not  say  that  the  powers  not  ex- 
pressly delegated,  &e.  shall  be  reserved  ;  hut  that  the  enu- 
ineration  of  certain  rights  shall  not  be  construed  to  deny  or 
f^isparage  others  retained  by  the  people  ;  and  whether  by 
(express  or  necessary  implication,  the  effect  is  the  same. 

H  18  farther  argued  that  prohibiting  the  states  from  mak- 
ing any  thing  bqt  gold  silver  a  tender  in  the  payment  of  debts, 
necessarily  implies  a  power  in  them  to  make  those  so.  1q 
fmswef  to  T)^l)ich,,  aAer  w^at  has  been  already  said,  1  will 
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UtAj  observe  that  I  am  not  disposed  to  admit  such  ah  vaf4^ 
fence.  Admit  it;  bowey^r,  to  be  correct,  it  only  proves, 
that  a  state  may  ttiak^  certain  foreign  coins  current  within 
their  respective  jurisdictions,  which  are  nbt  made  so  by 
eongress/  Btit  that  introduces  no  conflict  of  jurisdiction. 
For  the  power  of  corfgress  to  t>unish  extends  only  to  the 
current  coin  of  the  United  States.  Until,  therefore,  con- 
gress have  made  a  foreign  coin  current  in  the  United  States^ 
they  cannot  punish  for  counterft'iting  it.  But  that  was  not 
the  ground  on  which  this  case  was  decided  in  the  court 
below,  neither  has  it  been  made  a  ground  of  argument  her^i. 
It  is  not  contended  on  the  part  of  the  state  that  the  money 
passed  by  the  prisoner  was  not  the  current  coin  of  the  United 
States. 

I  cannot  feel  the  force  6f  the  distinction  talc^n  beti^eetf 
the  coin  made  in  the  United  States,  and  the  foreigii 
coin  made  current  here.  The  words  of  the  <$onStita^ 
tioni  are,  '*  current  coin/*. which  I  utidersiadd  to  mean  ai 
Well  foreign  coin  made  current  by  act  of  congress^  as  coid 
made  at  the  mint  of  the  United  States.  The  conclasiodi 
therefore,  that  I  have  come  to  is,  that  the  power  of  punish- 
ing the  i:ounterfeiting  of  foreign  coin  made  current  itr  tb€f 
United  States  by  act  of  congress,  or  passing  the  same^  know^ 
ing  it  to  be  counterfeit,  belongs  exclusively  to  th€i  general 
government,  and  the  trial  of  persons  for  those  offences  be- 
longs exclusively  to  the  courts  of  the  United  States.  Thd 
administration  of  criminal  justice  is  not  a  privilege  which  w^ 
ought  to  be  anxious  to  retain,  though  s(  painful  duty  ithich 
we  are  sometimes  bound  to  perfomt. 

1  am  of  Opinion  the  judgment  ought  to  b^  aft'ested  toil 
want  of  jurisdiction.  But  as  a  majority  of  the  court  diffef 
from  me  on  this  point,  it  becomes  necessary  to  give  aft  opt- 
nion  also  on  the  ground  of  a  Aew  trial.  The  first  ground  is^ 
that  as  oar  act  makes  it  a  distinct  capital  criniie  to  keep  tift< 
f  lements  for  counterfeitiog  money  in  one's  possession^  tiatU 


CHAiiLtiS' 

I  ON, 
1816. 


The  State 

V. 

Autohldi 


5S2 


REPORTS  OF  CRIMINAL  LAW  CASKS* 


CHARLES- 
TON, 

1816. 

The  State 

V. 

Aotoaio. 


etidence  ought  not  to  have  heen  admitted  Id  the  coart  be- 
low OD  an  indictment  for  merely  passing  counterfeit  monej. 
Having  given  an  opinion  on  this  point  in  another  case,  1  do 
not  feel  under  any  necessity  to  go  fully  into  the  reasons  for 
the  opinion  I  .now  give.  I  take  the  rule  of  law  to  be,  that 
one  distinct  offence  shall  not  be  given  in  evidence  to  convict 
a  person  of  another,  unless  a  proof  of  one  goes  directly  to 
.prove  the  other.  Thus,  for  instance,  proof  that  the  de- 
fendant made  the  identical  dollar  in  question,  might  have 
been  proper,  because  it  would  have  proved  unequivocally 
that  be  knew  it  to  be  counterfeit.  But  proving  that  he  had 
implements  for  coining  in  his  possession,  did  not  prove  that 
he  knew  this  dollar  to  be  counterfeit,  any  more  than  proving 
that  a  man  stole  a  horse,  for  which  he  was  not  indicted^ 
would  be  proof  that  he  stole  another  for  which  he  was  in- 
dicted. Unless,  indeed,  there  was  sdme  proof,  by  compa- 
rison or  otherwise,  that  these  were  the  moulds  in  which 
the  dollar  passed  by  the  defendant  was  cast.  Rex  v.  Ball,  1 
Campbell,  324.  I  am  in  favor  of  the  motion  in  arrest  of 
judgment  aa  well  as  for  a  new  trial. 

Grimkey  for  motion. 

Attorney -General  and  Hunt^  contra. 


General  &tfu$i0n»^ 


NEW-YORK,  OCTOBER,  1818. 


:.l 


The  People 

V  ^  Petit  Larceny. 

Johri  Weeks, 


The  only  witness  examined  in  the  cause  wad  the  owner  of 
the  property,  who  proved  that  the  three  tumblers  were  stolen 
irom  his  house  a  few  evenings  previous  to  the  tiiaL    He 
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kneir  nothine  of  the  prisoner  ;  had  never  seen  the  tumUers  NEW-YORK, 
or  either  of  them  in  his  psssession,  nor  did  he  see  them  after '    y^m^^,^^ 
they  had  heen  stolen,  until  they  were  shown  to  him  in  the     xhe  People 
police  office,  when  the  prisoner  was  there  under  examina-        Weeks, 
tion.  ■ 

The  district  attorney  then  read  the  examination  of  the 
prisoner,  taken  at  the  time  above  referred  to,  by  the  police 
magistrates.  In  his  examination,  the  prisoner  denied  that 
be  had  stolen  the  property  ;  he  admitted,  however,  that  he 
had  had  possession  of  one  of  the  tumblers,  but  stated  that  it 
had  been  given  to  him  by  a  black  man  ;'and  in  the  examine-  . 
tion  he  related  particularly,  when  and  where,  and  under 
what  circumstances  he  had  received  it.  There  was  no 
other  testimony  whatever  to  chaise  the  prisoner  with  the 
possession  of  the  stolen  property,  or  to  connect  it  in  any 
way  with  the  prisoner. 

The  Mayor  expressed  an  opinion,  that  the  testimony  was 
not  sufficient  to  convict  the  prisoner. 

The  two  aldermen  on  the  bench  dissented,  and  said,  they 
thought  the  prisoner'^s  confession  that  he  had  had  a  part  of 
the  stolen  property  in  his  possession  would  warrant  the 
Jury  in  finding  him  guilty. 

The  district  attorney  addressed  the  jury  in  support  of  the 
opinion  expressed  by  the  aldermen  ;  after  which  the  mayor 
said,  that  unfortunately  there  was  a  difference  in  the  opinions  ^ 
of  the  bench,  as  to  the  law  which  applied  to  this  case.  That 
when  it  so  happened  it  was  the  duty  of  the  judges  to  give 
their  opinions  seriaiein ;  and  the  jury,  who  in  this,  as  in 
every  other  criminal  case,  were  judges  of  the  law  as  well 
as  of  the  fact,  were  to  render  their  verdict  as  their  judgment 
should  be  influenced  by  the  reasoning  that  might  be  offered  to 
them.  That  for  his  own  part,  although  he  spoke  with  great, 
deference  apd  respect  to  his  associate  judges,  he  could  ot 
avoid  saying,  that  be  felt  an  entire  pessuasion,  that  the  roles 
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of  law,  M  well  as  the  obyious  dictates  of  justice,  were  en* 
tirely  opposed  to  a  cooviction  upon  the  testimonj  which 
was  before  the  jurj. 

it  was  sofficietitly  prored  that  the  property  had  been 
stolen,  bat  there  was  not  a  particle  of  testimony  to  raise  a 
presumption  eren  that  tbe  prisoner  was  the  thief,  nor  tbe 
slightest  proof  that  he  had  eyer  been  in  possession  o^i  any 
part  of  the  property,  but  his  own  confession  ;  and  his  ac- 
knowledgment that  he  had  been  in  possession,  of  one  of  the 
stolen  articles,  was  connected  with  a  statement  of  the  man^ 
ner  in  which  he  had  obtained  the  article,  upon  which  state- 
iDent  you  may  with  just  the  same  propriety  believe  him  in- 
nocent entirely,  as  first  to  t^ike  from  his  own  lips  the  &ct, 
that  he  had  possession,  and  then  presume  upon  that  fact  that 
he  stole  the  property.- 

It  was  a  general  rule,  that  when  a  person'  was  found  in 
possession  of  stolen  property,  he  should  be  considered,  and 
treated  as  if  he  were  the  thief,  unless  be  could  show  that 
he  came  by  it  boifestly^  '  It  is  obyious  that  this  rule  is  suf- 
ficiently rigid,  and  it  is  easy  to  conceive  that  a  person  may 
find  himself  possessed  of  property  that  has  been  feloniously 
taken,  without  being  able  to  call  witnesses  to  prove  that  he 
obtained  it  innocently.  But  it  is  a  necessary  rale,  and  on- 
less  courts  and  juries  are.  governed  by  it,  we  may  almost  as 
well  abandon  the  attempt  to  punish  the  crime'  to  which  tt 
relates.  It  is  true,  tbe  guiltless  may  be  the  victims  of  its 
application,  but  so  they  itiaybe  of  every  other  general  role. 
The  imperfections  of  our  nature  oblige  us  to  apply  to  the 
invebtigation  of  criminal  chaises,  such  rules  as  are  generally 
subservient  to  the  administration  of  justice  \^  and  if  they 
should  sometilnes  induce  the  conviction  of  the  innocent,  it 
must  be  considered  that  such  sacrifices  are  inevitable,  while 
the  ministers  of  justice  are  but  human. 

I  admit,  therefore,  said  the  mayor,  the  mle  to  be,  thai 
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where  a  person  is  found  in  the  possession  of  stolen  property,  NEW-TORK, 
we  are  bound  to  consider  him  as  the  thief,  unless  he  satis-     ^^^^^^^^^ 
fies  us  that  he  obtained  it  honestly.  The  People 

In  this  case  what  evidence  have  we  that  he  had  the  pos-       Weeks, 
session  of  the  articles  in  question  ?^    Nothing  but  his  own        i    ■     !■■#> 
confession,     fiut  have  we  not  the  same  evidence  that  he 
did  not  steal  it  ? 

It  is  not  denied  but  that  all  a  prisoner  may  say  upon  his 
examination,  as  well  that  vyhich  may  be  exculpatory,  as  that 
which  may  tend  to  criminate  him,  is  to  be  taken  by  the  ma- 
gistrate ;  nor  but  that  the  whole  is  to  be  read  to  the  jury,  if 
any  part  be  read-  I  admit  that  the  jury  are  not  bound  under 
all  circumstances  to  believe  the  whole  That  part  which 
criminates,  is  to  be  taken  most  strongly  against  the  party 
making  the  confession,  becaqse  it  is  to  be  presumed  that  no 
one  will  say  more  than  the  truth  against  himself.  Nor  are 
the  jury  bound  to  believe  that  part  of  an  examination  which 
is  exculpatory,  if  the  facts  which  it  states  are  contradicted 
by  other  testimony,  and  even  if  there  be  pp  contradictory 
testimony,  if  the  facts  themselves  are  absurd  and  inconsistent, 
they  may  be  rejected.  But  that  is  not  the  case  here. 
The  prisoner  tells  ns  how  he  became  possessed  of  the  pro'- 
perty  ;  that  he  may  have  obtained  the  article  in  the  way  he 
states,  there  is  precisely  the  same  ground  to  believe,  as  there 
is  to  presume  he  was  the  thief.  Yon  have  his  word  for  it 
that  he  came  by  the  article  honestly ;  you  have  only  his 
word  for  it  that  he  had  possession  of  the  article  at  all ;  upon 
that  possession  which  his  own  word  only  proves,  yon  are 
called  upon  to  presume  him  the  thief.  But  if  the  jury  are 
not  to  be  governed  by  the  exculpatory  part  of  an  examination 
where  the  facts  are  not  contradicted,  nor  improbable,  incon- 
sistent or  absurd,  why  should  the  whole  be  read  to  the  jury  ! 
The  TfAe  requiring  this  is  senseless,  if  the  jury  are  bound  to 
reject  the  exculpatory  parts.    To  be  consistent,  we  should 
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may  choose  to  select.     Indeed  it  is  useless  that  the  magis- 

The  People    trates  should  record  more  than  may  tend  to  criminate !  But 

WeekB         ^^  could  hear  of  such  a  coarse  without  being  shocked  irith 

■  its  shameful  injustice  ?   It  would*  even  exceed  in  inhumanity 

the  practice  of  the  inquisition ;  for  it  is  said  that  its  ministers 

noted  the  groans  of   their  victims,  that  the  holy  fathers 

roi^ht  at  least  pretend  to  judge  how  much  of  a  donfession  was 

the  result  of  torture,  and  how  much  of  conscious  guilt 

Some  cases  m^y  be  put  which  will  show  yery  manifestly 
the  injsutice  of  separating  an  examination,  as  it  is  proposed 
to  do  in  this  case. 

Suppose  a  person  should  be  accused  before  the  police 
office,  of  having  assaulted  and  wounded  another ;  that  the  pri- 
soner should  acknowledge  that  he  had  committed  the  assault 
and  given  the  wound,  but  should  add,  that  he  was  stopped  on 
the  highway,  by  the  wounded  man,  who  attempted  to  rob 
him — would  you  convict  on  the  confession,  and  reject  the 
clear  part  of  the  examination  ?  So  if  one  should  be  accused 
of  murder,  and  confess  that  he  had  killed  the  deceased,  but 
that  he  had  struck  him  as  he  was  attempting  to  break  into 
the  house  of  the  accused  at  night.  I  do  not  believe  any 
court  would  advise  a  jury  that  this  would  warrant  a  verdict 
against  the  accused. 

By  a  statute  of  our  state,  it  is  made  a  felony  for  any  per- 
son to  have  fbi^d  paper  in  his  possession,  knowing  it  to  be 
SO',  with  an  intent  to  pass  it.  It  is  always  considered  that  if 
a  large  quantity  of  such  paper  be  found  upon  a  person,  and 
he  does  not  satisfactorily  show  how  he  came  by  it,  and  for 
'  what  honest  purpose  he  intended  it,  that  it  must  be  presum- 
ed, not  only  that  he  knew  it  was  forged,  but  that  he  intend^ 
ed  to  pass  it. 

Now,  suppose  one  of  our  active  and  vigilant  police  magis- 
trates should  be  found  with  a  quantity  of  such  paper  upon 
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I,  and  »hoald  be  brooght  before  the  major,  fbr  inttance,  IfEW-TORK. 
ibr  examination ;  the  magistrate  would  DOt  deny*  that  he  had      .^^    "^ 
the  paper,  nor  that  he  knew  it  to  be  forged;  but  he  might  add     ^^^  People 
that  he  had  just  taken  it  from  a  person  who  was  accased  be**        Weeksr 
Ibre  him  of  the  same  crime.     I  cannot  but  think,  said  the   .  ■     ■         m 
mayor,  th  ft  my  brethern,  as  well  as  you,  would  be  of  opinion 
that  it  would  l>e  very  unjust  to  rest  the  latter  part  of  Che 
examination,  and  to  find  a  verdict  of  guilty  4»n  theconfessioQ«. 

Gentlemen,  it  is  my  opinion,  that  in  this  case  you  must 
fake  the  whole  of  the  examination  together.  That  as  the  ex* 
culpatory  facts  are  not  contradicted  by  any  other  testimony ; 
as  they  are  not  improbable,  inconsistent,  or  absurd,  we  are 
bound  to  believe  them  as  mach  as  the  confession.  The 
testimony  which  tends  to  convict  the  prisoner,  and  that 
which  tends  to  acquit  him,  come  frqm  the  same  source,  the 
lips  of  the  prisoner;  and  the  latter  is  entitled  to  the  same 
credit  as  the  former.  1  may  be  wrong  in  this  opinion,  but 
the  principles  in  which  it  is  founded  were  impressed  on  my 
mind  when  I  leuned  the  rudiments  of  my  prolessioii ;  and  if 
1  am  wrong  I  have  been  in  an  error  through  five  and  twenty 
years  of  practice  at  the  bar,  a  great  part  of  wbicblime  I  have 
filled  the  office  of  public  prosecutor. 

I  have  occupied  more  of  your  time  than  the  case  would 
seem  to  deserve,  but  it  is  of  importance  to  the  individual ;  it 
involves  a  principle  of  deep  interest  in  the  administration  of 
criminal  law  ;  and  as  I  have  the  misfortune  to  differ  in  opinion 
with  the.gentlemen  with  me  on  the  bench,  I  have  thought  it 
right  to  give  at  some  length  the  reasons  for  the  opinion  | 
entertained. 

But  you  will  listen,  as  I  shall  do,  with  great  respect  and 
attention  to  the  opinions  which  will  be  offered  by  the  other 
judges ;  and  as  your  minds  may  be  convinced,  so  will  be  your 
Verdict 

Justice  Warxei^  one  of  the  court,  offered  a  few  remarl;! 

Ym^IIL  M 
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nzw  YORK,    ill  rapport  of  bit  opioioo,  which  with  erery  defeienoe  to  the 

^^^    '         Me  arcomeDt  of  his  honoor  tho  moyor,  reniaified  uoaltered. 

Tbe  People     The  hm  he  bud  always  andentood  to  be  well  settled,  that 

Wcekf.        ^^^  possessioo  of  stoleo  property  involved  the  possessor  ia 

m0        ■  iL       the  presumption  of  being  the  thief.     In  this  case  we  trace 

the  possession  to  the  prisoner,  by  what  again  I  have  always 

considered    to  be  the   best    evidence,  the  confession  of 

the  prisoner  hioselC    To  take  the  parts  of  a  prisoner's 

confession,  which  make  against  him,  and  reject  the  rest» 

,     may  seem,  at  the  first  glance,  hard  ;  bnt  it  is  conceded  on  all 

hands  that  sach  most  be  th^  general  rule  ;  and  when  it  is 

oooMdered  how  easy  an  artful  villain,  while  he  makes  a  show 

of  ingenuousness,  by  acknowledging  what  perhaps  it  would  be 

worse  than  in  vain  for  him  to  deny ;  that  he  indeed  had  stolen 

property  in  his  possession,  may  smooth  over,  or  do  away  his 

guilt  entirely,  by  stating  that  he  found  the  property,  or 

bought  it,  or  that  it  was  given  to  him,  as  in  the  present  case, 

^  I  confess  1  am  not  disposed  to  yield  to  the  refinements  by 

which  the  case  before  us  is  attempted  to  be  excepted  from 

that  general  rule. 

Alderman  Underbill  did  not  go  into  a  formal  detail  of  the 
reasons  for  his  opiDion.    Verdict,  Not  Guiltt. 


Sfsttict  €ouvU 

SOUTH-CAROLINA,  JULY,  1814 

Joieph  Almeida^  Ckiptain  of  the  AmC" 

rican  Privateer  Schooner  Caroline  .     i  ^g. 

v. 
Certain  SHavet, 

(Slaves  captured  in  time  of  war,  cannot  be  libelled  as  prize :  nor 
will  the  District  Court  of  the  United  States  consider  them  as 
prisoners  of  war. 

The  Court  considers  the  disposition  of  them  as  a  matter  ofstatei  ia 
whioh  it  is  not  fit  Chat  the  judiciaiy  diottld  interfere.] 
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■ 

DiiATTON,  J.  The  libel  in  thii  cue  alleges,  that  doring    SOUTH  CA* 
Ihe  cruise  of  the  said  privateer,  on  the  high  seas,  she  cap-         1814. 
lured  certain  slaves,  *•*  the  property  of  the  king  of  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland,  and  the  depen- 
dencies thereof;  or  of  the  subjects  of  the  said  king/'    That  Certain  Slaves 
in  and  by  a  certain  act  of  the  congress  of  the  United  States,  • 

passed  26th  June,  1812,  eatitled  '*  An  act  concerning  letter^ 
•f  marque,  prizes,  and  prize  goods,"  it  is  among  other  things 
enacted,  that  all  captures  of  vessels  and  property  shall  be 
forfeited,  and  accrue  to  the  owners,  officers,  and  crew  of 
the  vessels,  by  which  such  prizes  shall  be  made  ;  reserving 
to  the  United  States  two  per  centum  on  the  nett  amount  of 
the  moneys  arising  from  such  captures  ;  and  concludes  with 
the  usual  prayer  of  condemnation. 

Id  behalf  of  the  United  States  a  claim  was  interposed  by 
the  district  attorney,  for  the  said  slaves,  as  pris6ners  of  war  r 

or  otherwise,  to  them  the  said  United  States  belonging; 
denying  the  right  of  the  said  Joseph  Almeida  to  the  said 
slaves,  as  prize  of  war;  and  concluded  with  praying,  that 
the  said  slaves  may  be  adjudg^  and  delivered  to  them  a^ 
prisoners  of  war,  6r  otherwise,  and  that  the  costs  of  their 
olaim  be  allowed. 

This  is  one  of  the  new  and  important  questions  arising 
from  the  present  war,  in  which  the  United  States  of  Ame- 
rica are  engaged  with  Great  Britain.  The  court  has,  here- 
tofore,  not  proceeded  to  condemnation  of  slaves  brought  in  • 
as  prize  of  war ;  but  has  ordered  their  confinement  as  pri« 
goners.  And  in  some  cases,  they  have  been  received  'W 
such  by  the  British  authority  resident  ajt  this  cUy*  The 
interests  of  parties,  however,  require,  at  this  time,  a  formal 
decision  on  the  point  of  prize  ;  to  obtain  which  the  libel, 
in  this  case,  has  been  filed. 

It  is  contended  by  Hayne^  for  the  libellant,  that  by  a  true 
oaostruction  of  the  rights  of  war,  and  particularly  in  pursa^. 


540     •  EtFOfttft  W  CEinVAl  IrAW  cAsas* 

« 

flOOTIf-CAj*    asc6  of  th«  prize  act  of  the  United  Statei,  speciallj  refieffred 

1814.  '      ^  ''^  ^^  libel,  all  captures  and  priset  of  vessels  and  pn>> 

v^"v^^>^     perty  shall  be  forfeited  and  accrue  to  the  owners,,  officers^ 

"^  and  crews  of  the  Tessels  making  snch  captures.    That  'ne* 

Cartun  Slaves  groes  and  pei%ons  of  colour  held  in  slavery  by  the  British 

are  as  much  slaves    as  those  held  in  slavery  by  our  own 

citiaem.     That  they  are  not  real,  but  personal  property; 

*.  considered  as  assets  in  sales,  and  in  distribution  of  estates^ 

And  therefore  they  come  within  the  meaning  of  the   wor4 

jiropf  Hy,  as  mentioned  in  the  4th  section  of  the  said  act : 

(11  vol.  Laws  U.  S.  240.)  and,  consequently,  are  liable  t# 

condemnation  as  prise.    That  the  law  must  be  so  constro* 

ed,  not  only  as  respects  the  public  interests,  and  the  inten* 

tion -of  congress,  in  passing  the  prise  act ;  but  as  protecting 

the  rights  of  all  concerned  in  privateering ;  and  as  encour* 

•ging  the  exertions  of  our  citizens  to  attack  and  injure  th^ 

enemy.     And  more  particularly  so  in  retributive  justice ; 

as  the  enemy  have  taken  many  slaves  belonging  to  our  citi* 

sens,  and  have  appropriated  them  to* their  own  use,  as  prisi 

of  war. 

On  the  part  of  the  United  States,  it  is  insisted  by  Parker i 
(district  attorney,)  that  the  right  of  condemning  the  slaves 
as  prize  of  war  does  not  attach  in  favour  of  libellants ;  but, 
that  they  must  be  considered  as  prisoners  of  war,  or  others 
wise,  in  behalf  of  the  "United  States.  Because,  other  tbatt 
auch  a  construction  would  be  at  variance  with  tbe  act  of 
congress  passed  on  the  Sd  March,  1807,  prohibiting  tlui 
importation  of  slaves.  (8  vol.  Laws  U.  S.  S62  j  That 
•laves  cannot  be  considered  as  property^  under  that  term,  i» 
the  prize  act :  because  it  could  not  lulve  been  the  intention 
of  Congress  to  consider  them  as  prize,  springing  out  of  the 
events  of  the  war.  For  were  this  the  meaning  of  the  Is* 
gislature^  the  act  prohibiting  the  importation  of  slaves  would 
have  been  repealed,  so  fiir  as  it  had  any  coUision  with  th» 
war,  or  the  prize  acts. 


Almeida 
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i  hare  ne^er  badi  anv  da«bt  oo  ihtt  sobject.    Bat  as  tiMaa    Mnmi*CA- 
intereated  in  aucb  captures  appear  not  Batisfi<*d  by  a  non-  |g|^,  * 

jndicaJ  devestaaent  of  wbat  tbey  claim  aa  a  rigbt,  it  i«  butler 
tbat  the  question  sbould  at  length  be  seriously  brought  be- 
fore me.  Certain  Slavsi 

Did  the  question  turn  upon  the  meaning  of  the  word  pro-  •—■—■"■■■• 
pertv^  as  relating  to  slaves,  something  might  be  said  in  sup* 
port  of  such  doctrine ;  not  onlj,  upon  the  principle  of  the 
civil  law,  which  considers  slaves  not  as  persons  but  as  thmgs; 
(1  Brown's  Civil  Law,  YOO,  101.' 103.)  but  also,  from  the 
custom,  usage  and  meaning  in  IhW  of  those  of  our  states 
po^sesfing  this  property.— But,  as  only  one  portion  of  oar 
nni'on  permits  this  property  in  staves,  it  cannot  be  suppcised 
the  other  would  in  a  general  law  intend  it  was  to  be  consi- 
dered as  prize.  These  two  different  interests  are  repre* 
aented  in  congress ;  it  is  the  united  votes  of  that  body  which 
have  passed  the  orohibitory  act  And  it  is  but  reasonable  to 
believe  those  m^ permitting  slavery  did  not,  and  would  not 
concur  in  such  a  construction  as  is  contended  for  by  libet- 
lant. 

But  there  are  stronger  reasons-  why  a  condemnation  m 
6vour  of  the  captors  should  net  be  decreed.  In  the  first 
place,  the  act  prohibiting  the  importation  of  slaves  was 
made  by  congress,  with  the  evident  intention  ef  for  ever 
thereafter  preventing  this  importation.  This  act  was  passed 
to  take  effect  at  the  earliest  period  (tstJanuaiy,  1808,)  at 
which  the  constitution  of  the  United  States  permitted  cod* 
gross  to  prohibited  their  importation.  For,  until  that  time 
the  States  interested  in  negro  importation  would  not  have 
been  controled  but  by  their  own  act.  And  congress  having  so 
early  used  such  prohibitory  power,  evinces  their  disappre- 
bation  X>f  such  commerce,  and  of  adding  to  the  number  ef 
slaves  in  the  union :  and  of  course^  their  determination  to 
fBointaia  svch  prohibition  strictly.    It  is  true,  this  lew 


Almeida 


SOUTH-CA-  made  id  time  of  peace,  it  was  not  a- war  ineatiire ;  but  it 
1814.  '  doesDottbeDcefellow,  that  it  juite  be  superseded  or  repealed 
bj  a  declaratioD  of  war,  or  by  the  passage  of  a  prize  act. 
It  does  not  follow,  that  aD  act  passed  as  a  general  and  stand- 
Certain  Slaret  |Qg  manicipal  law  shall  be  repealed  by  a  prize  act,  brought 
"""""""""""^  into  existence  for  the  purposes  of  a  particalar  war ;  unless 
socb  repeal  manifestlj  appears.  It  would  lirgne  a  want  of 
cantiOD  in  our  legislatare,  which  ought  not  to  be  supposed. 
Tbe  first  section  of  the  law  is  general  and  inperative. 
It  enacts*^  That  from  and  after  the  1st  day  of  January,  1808, 
it  shall  not  be  lawful  to  import  or  bring  into  the  United 
States,  or  the  territories  thereof,  from  any  kingdom,  place^ 
or  country «  any  negro,  mulatto,  or  person  of  colour,  with 
intent  to  hold,  or  sell,  or  dispose  of  such  negro,  mulatto,  ot 
person  of  colour,  as  a  slare,  or  to  be  held  to  service  or 
labour."  This  section,  therefore,  is  general ;  it  applies  to 
all  Vessels,  whether  of  war  or  otherwise.  For,  *^  ubi  lex 
non  distinguit^  nee  no$  disiinguere  debmu$,^^  It  is  also 
imperative;  beibg  without  any  condition  or  exception.— 
This  fiirther  appears  by  perusing  the  different  sections  of 
the  act — as  where  tbe  public  interests  required,  the  general 
'  bearing  of  the  first  section  should  be  controled  or  mitigated, 
there  the  act  is  not  silent,  but  declares  in  what  manner  it 
shall  be  done.  So  by  the  7th  section,  permitting  the  capture, 
and  bringing  in  of  any  ship  or  vessel  hovering  on  our  coasts, 
having  on  board  any  negro,  mollatto,  or  person  of  colour,  for 
the  purpose  of  selling  them  as  slaves ;  or  with  intent  to  land 
tbe  same,  in  any  port  or  place  within  the  jurisdiction  of  the 
United  States.  (8  vol.  Laws  U.  S.  266.)  But  even  in  this 
case,  those  persons  a^e  not  to  be  sold ;  they  are  to  be  dis- 
posed of  otherwise,  astherem  is  directed. — The  party  cap> 
turing,  receives  nothing  from  the  proceeds  of  such  negroe0« 
mulattos,  or  persons  of  colour ;  his  emoluments  arise  only 
from  the  proceeds  of  the  ship  or  vessel,  her  tackle,  appai^d 
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and  forniture,  and  the  goods  and  effects  on  board ;  and  this    flOUTH-CA* 
under  a  special  povtao,  that  to  entitle  him  to  such  reward,         isH. 
lie  shall  **  keep  safe  every  negro,  mulatto,  or  person  of  co- 
lour, found  on  board  of  any  ship  or  vessel  so  seized,  taken  or 
brought  into  port  for  condemnation,  and  shall  deliver  every  Certain  Slaves 
such  negro,  mulatto,  or  person  of  colour,  to  such  person  or  "•"-— *— ^ 
persons  as  shall  be  appointed  by  the  respective  states,  to  re-  , 

ceive  them,*'  &c.   Henre,  as  respects  the  rights  and  interests 
vested  by  the  prize  act,  congress  has  legislated  with' caution. 

When  to  give  energy  to  that  act,  that  body  meant  former 
acts,  or  parts  of  acts  to  be  Repealed,  the  same  has  been  ex- 
pressly ;  it  has  not  been  left  to  a  court  to  advance  one  step 
&rther  than  was  intended,  by  its  decreeing  a  virtual  repeal. 

For  it  is  only  under  such  a  decree,  er  by  such  a  construc- 
tion, that  the  cause  of  the  libellant  can  be  sustained.  This 
is  evident,  by  referring  to  the  14th  and  16th  sections  of 
the  prize  act ;  whichTor  the  purpose  of  giving  free  scope  to 
its  operations,  expressly  repeal  so  much  of  the  non-impor*' 
tation  and  embargo  .laws  as  relate  to  prize  goods,  or  private 
armed  vessels :  but  nothing  is  said  as  to  prohibitory  slave 
acts.  It  follows  then  that  congress  did  not  intend  to  repeal 
such  act,  as  relating  to  prize  of  war  :  as'*^  Exeeptio  probat 
regvlam^  in.  non  exceptit.*^  And  slaves  are  not  considered 
therein  under  the  term  property,  or  as  goods  and  effects,  as 
is  evident  by  the  remunerating  clause  of  the  prohibiting  slare 
act,  (Sec.  7.)  before  mentioned,  congress  has  therein 
clearly  expressed  its  opinion  on  this  point ;  and  it  is  not  then 
for  this  court  to  suppose  a  different  construction. 

I  am,  therefore,  of  opinion,  the  negroes  or  persons  of  co- 
lour, so  libelled,  cannot  be  condemned  as  prize  to  the  cap- 
tors. 

The  only  question  now  remaining  for  consideration  is, 
whether  the  claim  in  behalf  of  the  United  States  for  the  same, 
as  priseaers  of  war  or  otherwise,  shall  be  sustained ;  or  if 


BOUTH-CA*    B«t  tQitainad,  whether  tins  coait  tfill  is  any,  and  whtt  VMrn* 

igl^^      ner,  pronounce  judgment  in  ihe  premi6ei>  ? 

%^^N^*%i/         Ai  to  the  claim  of  prisoners  of  war^  I  do  not  think  it  proper 

1^^       todeaide  thereon.     Itapeert  to  me«as  the  laws  of  the 

CertalD  SlavM  United  Statea  a're  aileot  oo  the  subject,  it  becomes  a  matter 

'"'""^"**"~*  of  stale,  respecting  which  it  is  not  for  the  judiciary  to  deter« 

mine.— The  right  to  do  so  remaining  with  the  goverameoC 

ni  the  United  States.      Because  these  pprsons  may  have 

been  heretofore  informally  considered  as  piisoners,  it  is  no 

reason  this  court  should  now  decree  them  to  be  prisoners  of 

war.     And  on  this  point  there  is  much  similarity  with  the 

feasoning  and  cases  in  law  respecting  head  nwney.     In 

which  the  court  of  admiralty  pronounces  not  whether  due^ 

kat  only  the  number  of  men  taken,  leaving  the  remuneration 

to  the  sovereign  power.  (IsC  Robinson's  Admiralty  Reports 

J67.) 

Under  these  impressions  I  do  a^udge  and  decree,  that  the 
libel  be  dismissed  with  costs,  and  that  the  claim  of  the  United 
States,  be  sustained  so  far  as  to  detain  the  said  negroes,  ma« 
lattoes,  or  persons  of  colour,  in  the  possession  and  custodj 
of  the  marshal,  subject  to  such  disposition  and  uses  in  favour 
«f  the  United  Stales,  whether  as  prisoners  of  war,  as  prize 
to  the  United  State*  or  otherwise,  as  shall  lawfully  be  de- 
'  dared  and  directed  in  the  premises.  And  lastly,  I  adjudge 
end  decree  thai  the  libeBant  pay  also  the  coala  of  the  claim 
'  ill  this  case* 
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Commonwealth  ) 

V.  >  Murder. 

Thb  prisoner  was  indicted  at  the  Circuit  Court,  held  for 
Norfolk  county,  in  October,  181 1,  for  the  wilful  and  mali- 
cioas  murder  of  Richard   fiowden. 

Being  arraigned,  the  prisoner  filed  three  pleas,  which  are 
as  follow  : 

*'  Ist  plea.  And  the  said  Samuel  Myers  in  his  proper  per- 
son comes,  and  defends  the  force,  felony,  and  murder,  &c. 
and  whatever  else  he  ought  to  defend,  and  for  plea  saith, 
that  he  the  said  Sanwel  Myers  ought  not  now  to  be  charged 
with  murder  aforesaid  of  the  said  Richard  Bowden  aforesaid, 
mentioned  in  the  indictment  aforesaid,  because  he  saith  the 
borough  of  Norfolk  is  a  borough  of  the  commonwealth  of 
Virginia  duly  and  legally  incorporated,  having  a  legal  corpo- 
ration court  held  by  a  mayor,  recorder,  and  aldermen,  who 
are  justices  of  the  peace  of  the  said  commonwealth  for  the 
said  corporation ;  that  any  one  of  the  said  mayor,  recorder 
and  aldermen  is  duly  authorized  9nd  required  by  law  to  take 
cognizance  of  treasons,  murders,  felonies,  or  other  crimes  or 
offences  whatsoever  against  the  said   commonwealth  com- 
mitted or  done  within  the  said  corporation,  and  have  authori- 
ty to  commit  any  person,   not  being  a  slave,  who  shall  be 
charged  before  him  with  any  such  treason,  murder,   felony, 
or  other  crime  or  offence  whatever  against  the  said  common- 
wealth  committed  or  done  within  the  said  corporation,  to  the 
jail  of  the  said  corporation,  if  in  his  opinion  such  offence 
ought  to  be  inquired  into'  it)  the  courts  of  this  commonwealth  ; 
that  upon  such  commitment  the  said  mayor,  recorder,  or  al- 
dermen is  directed  by  law  to  issue  his  warrant  to  the  ser- 
geant of  the  said  corporation  requiring  him  to  summon  at 
least  eight,  if  so  many  there  be,  of  the  justices  of  the  said  cor- 
Vol.  U.  .66 
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poratioD,  to  meet  at  their  court-house  on  a  certain  daj,  not 
less  than  five,  nor  more  than  ten  days,  after  the  date  of  the 
said  warrant,  to  hold  a  court  for  the  examination  of  the  fact, 
which  court  consisting  of  five  members  at  least  are  required 
by  law  to  consider  whether,  as  the  case  may  appear  to  them, 
the  prisoner  should  be  discharged  from  further  prosecution, 
or  may  be  tried  in  the  corporation  or  superior  court.  And 
the  said  Samuel  Myers  futher  saith,  that  he  the  said  Samuel 
Myers  being  a  free  white  person,' and  not  a  slave,  heretofore, 
to  wit,  on  the  twenty-fiflh  day  of  May,  one  thousand  eight 
hundred  and  eleven,  at  the  borough  aforesaid,  was  charged 
by  the  name  and  description  of  Samuel  Myers  before  John 
£.  Holt,  esquire,  one  of  the  aldermen  of  the  said  borough, 
with  having  on  the  twentyfifth  day  of  May,  in.  the  year  of 
our  Lord  eighteen  hundred  and  eleven,  between  the  hour's 
of  six  o^clock  and  eight  o'clock  in  the  morning,  in  the  store 
house  of  Richard  Bowden,  in  the  said  borough  of  Norfolk, 
feloneously,  wilfully,  and  of  his  own  malice  aforethought 
killed  and  murdered  the  said  Richard  Bowden,  who  was  then 
and  there  in  the  peace  of  God,  and  of  the  commonwealth,  and 
being  so  charged  before  the  said  John  E.  Holt  as  an  alder- 
man of  the  borough  aforesaid,  it  was  the  opinion  of  the  said 
John  E.  Holt  as  alderman  aforesaid,  that  the  said  offence 
with  which  the  said  Samuel  Myers  was  then  and  there  charged 
before  him  the  said  John  E.  Holt  as  alderman  as  aforesaid, 
ought  to  be  inquired  into  in  the  court  of  the  said  corporation 
(which  said  court  is  one  of  the  courts  of  this  commonwealth,) 
whereupon  he  the  said  John  E.  Holt  as  alderman  aforesaid, 
aAerwards,  to  wit,  on  the  day  and  year  aforesaid  at  the  bo- 
rough aforesaid,  and  within  che  corporation  aforesaid,  took  the 
cognizance  of  all  material  witnesses  to  appear  before  the 
court  of  the  said  corporation,  to  give  evidence  against  him 
the  said  Samuel  Myers,  and  immediately  by  his  warrant 
committed  him  the  said  Samuel  Myers,  to  the  jail  of  the  said 
corporation,  and  moreover  issued  his  warrant  to  the  sergeant 
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of  Norfolk  Borough  reqairing  him  to  summon  the  aldermeo 
(>f  the  said  horough,  to  meet  at  the  court  house,  on  Friday, 
the  thirty-first  day  of  May,  one  thousand  eight  hundred  and 
eleven,  and  then  and  there,  -to  hold  a  court  for  the  exami- 
nation of  the  fact,  with  which  the  said  Samuel  Myers  stood 
charged  as  foresaid.  And  the  said  6amuel  Myers  further  saith, 
that  at  the  court  so  summoned,  and  held  on  the  said  thirty- 
first  of  May,  one  thousand  eight  hundred  and  eleven,  and  in 
the  thirty-fifth  year  of  the  commonwealth,  for  the  exami- 
tion  of  him,  the  said  Samuel  Myers,  so  charged  with  the 
murder  aforesaid,  of  him  the  said  Richard  Bowden,  which 
said  court  consisted  of  more  than  five  members,  to  wit,  of 
William  B.  Lamb,  mayor,  John  Neviion,  recorder,  and 
IVilliam  Vaughan,  Luke  Wheeler,  Miles  King,  John  E.  Holt, 
KicVard  E.  Lee,  and  Miles  King,  Jun.  aldermen,  he  the  said 
Samuel  Myers  was  set  tp  the  bar  of  the  said  court  in  custody 
of  the  jailor  of  (he  said  corporation,  and  charged  with  the 
murder  aforesaid,  whereupon  sundry  witnesses  were  sworn, 
and  examined  in  the  {^[emises,  and  the  said  Samuel  Myers 
beard  in  his  own  defence  hy  his  counsel;  on  consideration 
whereof  it  was  t|ie  opinion  of  the  said  court  that  be  the  said 
Samuel  Myers  was  not  guilty  of  the  murder  aforesaid,  with 
which  he  stood  charged  as  aforesaid,  and  ought  not  to  be 
remanded  to  the  superior  court  for  trial  therefor,  which  be 
the  said  Samuel  Myers  is  ready  to  prove  by  the  record  there- 
of. 

And  the  said.  Samuel  Myers*  farther  saith  that  the  said 
Richard  Bowden  named  in  the  indictment,  and  the  Richard 
Bowden  named  in  the  record,  are  one  and  the  same,  and 
not  different  persons  ;  thfft  he  the  said  Samuel  Myers  named 
in  the  indictment,  and  the  said  Samuel  Myers  named  in'  the 
said  record,  and  acquitted  as  aforesaid  by  the  said  corporation 
court  of  the  murder  aforesaid,  are  one  an^  the  same  person 
and  not  different  persons,  and  that  the  murder  charged  upon 
him  the  said  Samuel  Myers  before  the  said  corporation  court. 
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and  the  murder  duiged  upoo  him  the  said  Samuel  My  en  ia 
the  hidictmeDt  aforesaid,  are  one  and  Hie  same,  and  not  dif- 
ferent acts,  aad  this  he  is  ready  to  verify ;  wherefore  sioce 
he  the  said  Samuel  Myers  bath  already  beea  heretofore  ac- 
quitted of  the  murder  of  the  said  Richard  Bowden  aforesaid, 
he  prays  the  judgmeot  of  the  court  here,  if  he  the  said 
Samuel  Myers  should  be  again  charged  with  the  same  murder 
of  which  he  bath  once  already  at  another  time  been  ac- 
quitted." 

2d  Plea.  [This  plea  is  precisely  like  the  first  in  all  its 
averments,  until  it  comes  to  the  opinion  of  the  examining 
court,  when  it  proceeds  thus:]''  In  consideration  whereof, 
it  was  the  opinion  of  the  said  court,  that  he  the  said  Samuel 
Myers  was  not  guilty  of  the  murder  aforesaid,  with  which  i>e 
stood  charged  as  aforesaid,  and  ought  not  to  be  removed  to 
the  superior  court  therefor,  but  ought  to  be  tried  for  the  of- 
fence of  manslaughter  before  the  superior  court  of  law  di- 
rected to  be  holden  in  the  town  of  Portsmouth,  in  the 
county  of  Norfolk,  on  the  22d  day  o^ctober,  then  next  fol- 
lowing, which  he  the  said  Samuel  Myers  is  ready  to  verify, 
and  prove  by  the  records  thereof. " 

[This  plea  then  concludes  with  the  same  averments  as  to' 
the  identity  of  Bowden,  Myers,  and  the  act  of  iburderas  are 
contained  in  the  first  plea.] 

3d  Plea.  ^^  And  the  said  Samuel  Myers  for  further  plea  (by^ 
leave  of  the  court)  saitb  that  he  ought  not  now  to  be  chain- 
ed with  the  murder  and  felony  aforesaid;  charged  upon  him 
in  the  indictment  aforesaid,  because  he  saith  that  he  the 
said  Samuel  Myers,  by  the  name  and  description  of  Samuel 
Myers  heretofore  to  wit,  at  a  court  of  alderman  of  the  bo- 
rough of  Norfolk,  summoned  according  to  law  for  the  exa- 
mination of  the  said  Samuel  Myers  for  the  murder  and  felony 
aforesaid,  and  held  on  the  Slst  day  of  May,  in  the  year  of  our 
Lord  1 8 1 1 ,  at  the  court  house  of  the  borough  aforesaid,  be- 
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fore  WilUam  B.  Lamb,  major,  John  NevisoD,  recoK<der»  WU-  ymoiNIA, 
liam  Vaughaii,  Luke  Wheeler,  Miles  King,  Jobn  E.  Holt,  ^^"* 
Richard  £.  Lee,  and  Miles  King,  Jod.  aldemen  o^the  said 
borough,  was  daly  -charged,  examined  and  tried  ibr  having, 
on  the  25tfa  day  of  May,  1811,  between  the  hours  of  six  and 
eight  o'clock  of  the  morning  of  that  day,  in  the  store-bouse 
of  Richard  Bowden  in  the  said  borough  of  Norfolk,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  killed  and 
murdered  the  said  Richard  Bowden,  who  was  then  and  there 
in  the  peace  of  God,  and  of  the  commonwealth,  and  that  he, 
the  said  Samuel  Myers,  upon  this  trial  and  examination  was 
duly  and  legally  acquitted  by  the  said  court,  of  the  said  mur- 
der and  felony  of  which  he  was  then  and  there  so  charged, 
and  was  adjudged  by  the  said  court  not  to  be  guilty  thereof, 
and  this  he,  the  said  Samuel  Myers  is  ready  to  verify  and 
prove  by  the  record  of  the  said  borough,  court  of  Noriblk. 
And  the  said  Samuel  Myers  further  saitb,  that  the  said  Rich- 
ard Bowden  named  in  the  said  indictment,  and  ^he  said  Rich- 
ard Bowden  named  ip  the  said  record  of  acquittal,  are 
one  and  the  same,  and  not  different  persons  ;  that  the  said 
Samuel  Myers  named  in  the  said  indictment,  atkl  the  said 
Samuel  Myers  named  in  the  said  reco|i]  and  acquittal  as 
aforesaid  by  the  said  corporation  court  of  the  felony  and 
murder  aforesaid,  are  one  and  the  same,  and  not  different 
felonies  ;  and  this,  he  is  ready  to  verify.  Wherefbre,  since 
be  the  said  Samuel  Myers  hath  alr^dy  been  heretofore  ac- 
quitted of  the  felony  and  oiurder  of  the  said  Richard  Bow- 
den aforesaid,  be  prays  the  judgment  of  the  court  here,  if  he 
the  said  Samuel  Myers  should  be  again  charged  with  the 
same  felony  and  murder  of  which  he  hath  once  already,  at 
another  time,  been  acquitted." 

To  these   pleas  the  attorney  for  the  commonwealth  de- 
murred generally,  and  the  prisoner  joined  in  demurrer. 

The  court  adjourned  to  the  general  court  these  questions 
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for  their  coosideration  :  **  First,  whether  a  court  of  exami- 
nation  hath  power  to  acquit  a  prisoner  charged  before  them 
with  murder,  of  the  murder  with  which  he  stands  so  charg- 
ed, and  to  remand  the  said  prisoner  to  be  tried  in  the  supe- 
rior court  for  manslaughter  on  account  of  the  said  homicide  ? 
Secondly,  whether  a  prisoner  acquitted  by  the  examining 
court  of  murder,  and  remanded  to  be  tried  before  the  supe- 
rior court  for  manslaughter  on  account  of  the  same  homicide, 
but  indicated  in  the  said  superior  court  for  murder  on  ac- 
count of  the  same  homicide,  is  entitled  to  be  bailed  by  such 
superior  court  afler  the  discharge  of  the  grand  jury,  who 
found  no  other  indictment  against  him  ?*'  Not  only  these 
questions,  but  generally,  **  any  and  all  the  other  questions 
of  law  arising  upon  the  said  pleadings"  wefe  adjourned  by 
the  circuit  court  to  the  general  court,  **  with  the  consent  of 
the  said  Samuel  Myers  the  prisoner/' 

This  case  was  argued  eft  the  November  term,  181 1 ,  of  the 
general  court,  by  J^icholas,  attorney  general  for  the  com- 
monwealth, and  by  Taylor^  Tazewell^  and  Wirt  for  the  pri- 
soner. 

Nicholas.  The  first  and  moat  important  point  to  be  di9- 
cussed  is,  whether  the  examining  courts  can  discriminate  be- 
tween the  higher  and  lower  offences — can  acquit  of  the 
higher*  grade,  and  send  on  for  the  lower.  This  question 
arises  from  the  second  plea  filed  by  the  prisoner. 

The  plea  o£autrefoiU  aquit  must  consist  of  two  matters, 
Ist.  Matterx)f  record,  to  wit,  the  former  indictment  and  ac- 
quittal and  before  what  justices,  and  in  what  manner  by  ver- 
dict or  otherwise.  2d«  Of  matter  of  fact,  to  wit,  the  identity 
of  the  person  acquitted,  and  of  the  fact  bf  which  he  was  ac- 
quitted. S  Hale  P.  C.  p.  241.  As  to  the  first  matter  he 
referred  to  Hawkins,  B.  2.  ch.  35.  sect.  1st.,  to  show  that  to 
make  the  plea  good,  the  defendant  must  show  that  he  has 
been  found  **  not  guilty"  on  an  indictment  free  from  error, 
and  well  commenced  before  a  court  having  jurisdiction  of 
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the  caase.  4.  Black.  Com,  335.  also  proves  that  the  plea 
caoDot  be  good  unless  the  court  had  competent  jurisdiction 
of  the  ofifence.  He  contended  that  the  examining  courts  had 
not  competent  Jurisdiction  finally  to  acquit,  before  the  act  of 
Jan.  1804,  gave  them  that  power.  Before  that  period  they 
were  merely  intended  to  examine  into  ofiences,  and  to  pre- 
vent an  innocent  man  from  being  harassed  by  inquiries  be- 
fore single  justices.  They  could  not  acquit,  because  they 
could  not  condemn.  See  Tucker's  note  to  4  Black.  335. 
The  life  of  a  prisoner  was  never  brought  into  jeopardy  by 
an  examination  before  the  county  court,  and  therefore  the 
plea  o£autrefoit$  aquit  was  not  a  good  one.  The  principle 
on  which  that  plea  is  allowed  by  common  law,  is  that  a  man 
should  not  be  brought  into  dapger  of  his  life  for  one  and  the 
same  offence  more,  than  once.  Hence  it  is  that  the  finding 
ignoramun  on  an  indictment  by  a  grand  jury  does  not  operate 
as  an  acquittal,  2  Hale,  246.  and  he  may  be  again  indicted,  for 
be  has  not  been  legitimo  modo  acquietaius.  So  also,  in 
the  case  of  a  coroner's  inquest,  finding  facts  not  amounting  to 
felony,  he  may  notwithstanding  be  indicted.  So  it  is,  where 
the  party  has  been  acquitted  on  an  indictment,  there  the  plea 
o£avtrefoits  aqmt  is  not  good.  lb.  248.  Thus  it  was  in 
Virginia  before  the  act  of  1804.  What  difference  does  that 
act  make  ?  The  only  new  provision  in  that  act  is  to  be  found 
in  the  3d  section,  (2  Rev.  Co*  38«)  by  which  it  is  declared 
that  if  any  person  **  be  acquitted,  or  discharged  from  further 
prosecution,"  by  the  proper  examining  court,  he  shall  not 
be  again  examined,  or  tried  for  the  same  offence,  but  may 
plead  such  acquittal  or  discharge  in  bar.  It  is  understood 
that  this  provision  was  introduced  in  consequence  of  deci* 
sions  of  the  district  counts  that  a  discharge  by  the  examining 
courts  was  no  acquittal.  The  section, then  containing  a  new 
principle,  and  the  examining  courts  being  then  unknown  to 
the  common  law,  aad  deriving  their  whole  authority  from 
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the  8tatote,  the  prisoner  must  bring  hioiself  within  the  letter 
of  the  law.  Althoagh  the  etamining  <5o«rts  are  now  rested 
with  the  acquitting  power,  it  does  not  follow  that  they  have 
the  power  of  discriminating  between  the  different  grades  of 
the  same  offence.  The  statute  gives  the  one  power,  it  does 
not  give  the  other,  nor  can  it  be  implied.  The  examining 
court  is  directed  to  consider,  **  whether  the  prisoner  may  be 
discharged  from  further  prosecution,  or  may  be  tried  in  the 
county,  or  corporation,  or  district  court."  The  power  to 
discharge  from  further  prosecution  does  not  involve  the  pow- 
er todiscriminate*  If  they  do  not  consider  that  he.  ought  to 
be  discharged,  two  other  alternatives  present  themselves  i 
viz.  to  send  on  for  trial  either  to  the  inferior,  or  to  the  so- 
perior  court.  In  ascertaining  which  of  these  two  alterna- 
tives should  be  adopted,  he  admitted  it  might  be  necessary 
to  discriminate,  so  far  as  to  ascertain  whether  the  prisoner 
should  be  tried  in  one  court  or  the  other,  and  so  far  that 
power  is  given,  on  the  principle  that  it  is  necessary  to  car- 
ry power  actually  given  (to  wit,  the  power  of  remanding)  in- 
to effect.  But  where  the  whole  crime,  and  every  grade  of 
it,  as  is  the  case  with  every  grade  of  felonious  homicide,  is 
triable  in  the  superior  courts  only,  there  the  power  to  dis- 
criminate between  these  two  grades  is  not  given,  either  ex>- 
pressly,  or  impliedly,  because  it  is  not  necessaiy  to  carry 
into  effect  the  given  power  of  remanding  to  the  superior 
court  for  trial. 

He  urged  a  strong  circumstance,  that  the  court  was  to  be 
held  **  for  the  examination  of  thte  fact,*'  which  seemed  to  ex- 
clude the  idea  of  their  being  empowered  to  distinguish  be- 
tween different  degi-ees  of  criminal  motive.  The  ' '  discharge 
from  further  prosecution*'  clearly  imports  a  total  discharge, 
and  not  a  partial  one,  except  in  the  cases  alreadj  mentioned. 
In  a  case  like  this,  said  Mr.  Nicholas,  the  first  thing  that  the 
examining  court  has  to  inquire  into  is  this,  ^*  Shall  thepriso- 
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ner,  who  is  charged  with  felonious  homicide,  ^e  diacharged 
from  farther  prosecotioD  ?**  If  they  think  that  he  is  not  alto- 
gether  innocent,  if  they  think  that  he  is  guilty  of  manslaugh- 
ter only,  they  cannot  discharge  him  from  farther  prosecu- 
tion. The  next  inquiry  is,  '<  to  what  court  shall  he  he  sent 
foi?  trial  V^  In  answering  this  question,  it  is  not  necessary  to 
decide  on  the  grade  of  homicide,  because  each  grade  of  it  is 
to^be  trided  in  the  superior  court*  He  argued  that  the 
▼ery  construction  of  the  courts  prove  that  they  are  not  vest- 
ed with  this  important  power  of  discriminating  between  dif- 
ferent degrees  of  an  offence.  The  courts  are  composed  of 
plain  men  not  versed  in  the  nice  distinctions  of  the  law : 
•they  are  to  meet  within  ten  days  at  the  most,  after  the  com- 
mitment, so  that  if  their  decision  be  absolutely  final  on  the 
higher  grades  of  offences,  the  accused  will  frequently  es- 
cape merited  punishment,  because  there  is  not  time  to  col- 
lect evidence  entirely  satisfactory,  which  may  more  easily 
be  done  when  the  superior  court  has  general  cognizance  of 
the  whole  offence.  Grand  juries  and  petit  juries,  it  is  true^ 
have  the  discriminating  power,  but  it  is  by  them  exercised 
under  the  control  of  judges  supposed  to  be  well  acquainted 
with  legal  distinctions.  For  these  reasons  be  thought  that 
the  demurrer  to  the  second  plea  ought  to  be  sustained,  apd 
that  this  court  ought  to  certify  that  the  examining  court  have 
no  power  to  acquit  for  murder,  and  remand  for  manslaugh^ 

ter. 

2ndly.  He  objected  to  this  court  giving  any  opinion  on  a 
point  not  specially  adjourned.  An  adjourned  case  is  not  like 
an  appeal.  In  the  latter,  the  whole  record  must  be  looked 
into  ;  in  the  former  only  the  point  adjourned.  He  therefore 
thought  it  improper  to  go  into  the  inquiry,  whether  the  at- 
torney for  the  commonwealth  did  right  in  demurring  to  the 
first  and  third  pleas,  or  whether  he  ought  not  to  have  plead- 
ed ntti  tiel  record^  or  whether  he  ought  not  to  have  objected 
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VtftGINlAf     (0  the  reception  of  the  pleas  themselves,  on  the  ground  that 
the  record  did  not  support  them. 

Com'weahh         ^^^J*  ^^^  if  the  whol6  record  is  to  he  looked  into,  then  it 
'  M^'  became  his  duty  to  contend  that  the  first  and  third  pleas  were 

on  the  demurrer.  A  demurrer  admits  such  facts  to  be  true 
as  are  well  pleaded,  but  (he  matter  of  the  first  and  tliird  plea 
is  not  well  pleaded,  and  therefore  is  not  admitted  to  be  true. 
A  general  demurrer  in  criminal  cases  is  the  same  with  a  spe- 
cial demurrer  in  civil  cases.  The  statute  which  declares 
that  no  defect  in  point  of  form  shall  be  regarded,  unless  ihe 
causes  be  specially  set  forth  in  the  demurrer,  does  not  apply 
to  criminal  cases.  Yon  may  therefore  regard,  in  this  case^ 
M  the  defects  in  the  pleas,  although  they  are  not  specially 
set  forth.  At  common  law  a  party  might  take  advantage  of 
any  objection,  however  trifling  on  general  demurrer,  except 
duplicity :  (1  Chitty,  C39.)  This  common  law  doctrine  is  still 
in  force  in  criminal  cases.  The  first  defect  to  be  noticed 
in  these  pleas  is,  that  the  record  of  the  proceedings  of  the 
examining  court  is  not  made  a  part  of  the  plea.  The  pri- 
soner ought  to  plead  the  record  certain,  and  have  the  record 
in  court,  •*  for  it  is  part  of  the  prisoner's  plea."  (See  8 
Hale,  £43.  2  Hawk.  ch.  36.  s.  2.)^  How  can  the  court 
judge  whether  the  acquittal  be  by  a  court  of  competent  ju- 
risdiction, unless  they  see  the  record  ?  Every  plea  must  be 
certain  and  so  pleaded  as  to  be  capable  of  trial.  (1  Chitty, 
513.  520.)  Now  these  pleas  are  not  capable  of  trial,  because 
the  record  of  the  examining  court  is  not  a  part  of  the  plea, 
as  it  should  be.  Again,  the  pleas  are  defective  in  not  sta- 
ting that  the  party  was  discharged  from  farther  prosecution. 
They  only  aver  that  the  court  was  of  opinion  that  he  ought 
not  to  be  sent  on  to  the  superior  court.  In  RastalPs  En- 
tries, the  plea  is  that  the  prisoner  was,  <*  in  an  adequate 
manner  acquitted  j*'  there  is  no  such  averment  in  the  first 
and  second  pleas,  and  although  in  the  third  plea  there  is  such 
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HD  averment,  ^et  the  record  ia  not  made  a  part  of  the  plea* . 
He  objected  to  the  first  plea,  because  it  did  not  state  the 
wholeaabatance  of  the.  record  :  it  garbled  it,  by  averring 
t]iat  it.  was  the  opinion  of  the  court  that  he  ought  not  to  be 
seat  on  to  the  superior  court  for  murder,  and  by  omitting  to  • 
^er  that  they  considered  h^  ought  to  be  sent  on  for  man- 
•laughter.  Another  reason  why  the  record  of  the  examu^* 
i|]^cpurt  ought  to  be  a  part  of  the  plea,  is  that  oyer  could 
not  be.  demanded  of  the  record.  (5  Bac.  Abr.  1  Term  Re* 
ports,  -r***.)  A  false  plea  is  cause  of  demurrer,  if  it  ap- 
pear by  the  pleader's  own  showing.  (1  C bitty,  521.)  Now 
heve  the  first  and  third  pleas  s^re  false,  because  they  state 
an  absolute  acquittal,  whereas  the  record  shows  that  there 
was  none  such,  as  would  ha?e  been  manifest  if  the  record 
tiad  been  part  of  the  plea.  He  alao  objected  to  there  being 
three  distinct  pleas  otautrefoits  acquis  At  common  law,  he 
said,  the  defendant  could  not  plead  several  pleas  as  of  rights 
(1  SaUr.  21$.  Wiltes,  533.)  and  that  the  statute  which  gives 
tbOTi^t  of  pleading  double,  applies  only  to  civil  cases.  He 
^eeted  lastly  to  these  pleas,  because  they  were  repugnant 
one  to  the  other ;  the  one  stating,  that  it  was  considered  that 
be  was  not  guilty  of  murder  ;  another  that  he  was  not  guilijr 
of  murder,  but  guilty  of  manslaughter.  Repugaancy  io  pleas  \ 
p  not  admissible.  (3  Wilson  145.  W,  Black.  Hep.  905.  5^ 
pac.  447.)  Pleas  of  an  inconsistent  nature  may  be  pleaded 
by  the  statute  of  Anne,  but  that  applies  only  to  civil  cases. 
He  referred  to  2  Strange*  1044.  where  it  was  decided  that  a 
defendant  could  not  plead  dpfible  in  a  qui  tam  action  on  the 
statute  of  gaming,  the  statute  Sor  the  amendment  of  the  law 
excluding  popular  actions. 

Robert  B.  Taylor^  for  the  prisoner,  premised  that  the  ques- 
tion respecting  the  discriminating  power  of  the  examining 
courts  need  not  in  reality  be  discussed  at  the  present  time, 
because  it  is  now  admitted  on  all  hands  that  those  courts 
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VIRGtNl^i     hive  at  this  time  the  power  of  general  acquittal,  and  the  de- 
.^^^^^.^      murrer  to  the  first  and  third  pleas  admitted  the  truth  of 
Gom*wealth     them  ;  that  is,  admitted  that  the  prisoner  had  heen  generally 
Myen.        acquitted  of  the  murder,  and  of  the  murder  and  felony  with 
'"  which  he  stood  charged.     But  as  the  question  respecting 

their  discriminating  power  had  been  specially  referred  to 
the  circuit  court,  and  had  been  here  argued,  he  would 
proceed  to  investigate  that  subject.  The  second  plea  avers 
that  the  examining  court  did  discriminate  by  acquitting  the 
prisoner  of  the  murder,  and  sending  him  on  for  trial  for  man- 
slaughter, and  the  demurrer,  to  that  plea,  properly  brings 
on  the  question  as  to  their  power'of  doing  so.  To  make  the 
plea  o(  atitrefoits  acquit  good,  three  things  must  concur ;  £rst 
th^t  the  offence  of  which  he  has  been  acquitted  is  identically 
the  same  as  that  for  which  he  is  indicted  :  secondly ,That  the 
court  be  competent  to  acquit ;  and  thirdly.  That  there  has 
been  an  acquittal.  In  this  case  they  all  concur.  The  pri- 
soner was  indicted  for  the  murder  of  Bowden  ;  the  plea 
avers  that  it  is  the  same  murder  for  which  he  had  been  for- 
merly acquitted  ;  the  court  was  competent,  and  the  plea  set 
forth  an  acquittal.  He  contended  that  a  court  of  record  has 
no  right,  incidentally  and  collaterally  to  look  into  the  ground 
of  a  judgment  of  another  court  of  record  even  if  it  is  infe- 
rior ;  the  decision  of  all  tribunals  are  presumed  to  be  right 
until  they  are  reviewed,  and  reversed  by  a  superior  tribunal 
in  some  legal  way,  such  as  by  writ  of  error,  supersedeas,  or 
appeal.  Hence  be  inferred  that  the  circuit  court  has  no  right 
to  find  fault  with  the  judgment  of  the  examining  court ;  the 
circuit  court  must  presume  the  judgment  of  the  examining 
court  to  be  right,  and  must  take  up  that  subject  where  that 
court  has  left  it :  it  must  say  that  the  prisoner  is  acquitted  of 
murder,  because  the  record  says  so.  To  say  that  he  is  not 
acquitted  of  murder,  is  to  contradict  the  record,  and  to  review 
and  reverse  the  judgment  of  the  examining  court  in  an  inci- 
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dental  nuinner,  when  it  is  not.  brought  up  to  be  reviewed 
aed  revened.  He  admitted  that  if  a  tribunal  exercises  an 
nsarped  jnrisdictioli,  ail  acta  done  by  it  are  void,  and  coram 
nonjtidiee  ;  bat  if  it  bas  jorikliction,  then  its  acts  must  be 
preinmed  right  ujotil  reversed.  If  any  admiralty  court 
gives  a  judgment  in  ejectment  it  is  void ;  so  if  a  common  law 
oonrt  gives  judgment  in  a  prize  case  it  is  void,  because  in 
each  case  the  jurisdiction  is  usurped ;  but  an  erroneous 
judgpsent  of  a  legal  jurisdiction  is  not  void,- but  voidable 
merely.  If  a  court  which  does  not  possess  appellate  juris- 
diction could  inquire  into  the  judgment  of  another  court 
incidentally,  that  very  inquiry  would  give  such  court  an  ap- 
pellate jurisdiction.  Now  the  circuit  courts  can  by  no- 
means  be  considered  as  appellate  courts  in  capital  cases ; 
they  have  original  jurisdiction  only,  and  must  always  tak^ 
up  the  subject  where  the  examining  courts  have  left  it,  the 
records  of  which  furnish  to  the  circuit  courts  the  charter 
of  their  authority,  but  the  power  now  contended  for  would 
make  them  appellate.  He  said  that  whenever  the  tribunal  is 
the  dernier  tribunal,  its  decisions,  however  erroneous,  are 
n^ver' examinable,  or  reversible.  This  position  is  true,  not 
only  as  it  regards  the  supreme  court  of  appeals,  but  also  as 
to  the  circuit  courts  where  their  judgment  is  final,  and  even 
as  to  sipgle  magistrates  w;hose  judgment  is  under  ten  dollars. 
The  examining  courts  exercise  their  power  of  acquittal  final- 
ly :  there  are  no  proceedings  known  to  the  law  by  which  tlie 
judgment  of  an  examining  court  can  be  reviewed.  The 
means  to  reverse  it  being  denied,  it  follows  that  the  end  is 
not  provided  for.  The  writ  of  error  at  common  law  is  al- 
lowed to  a  prisoner  to  reverse  a  judgment  against  him  ;  but 
there  is  no  copimoo  law,  or  statutory  writ  by  which  to  re- 
verse the  judgment  of  an  examining  coart.  The  writ  of  er- 
ror is  not  allowed  to  the  crown,  because  an  acquittal  on  an 
erroneous  indictment  is  no  bar  to  a  future  prosecution. 
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^'^^l?^^'     There  i»  a  good  reason  why  9  writ  ai  ercer  cannot  isnie  to 
v,^^^^'^     an  eianMning  court ;  for  as  toon  as  Aejdeeiaioa  is  made^  mm 
Coiu'wealth     coort  is  at  an  end,  and  there  ia  no  court  to  certify  ila  pro^ 
Myera.        ceedingB.     Bui  if  the  .proceedings  are  revenible,  then  the 
••      ctrcuit  court  mast  say  that  the  proceedhigs  ate  either  right 
or  wrong,  or  partly  right<  or  partly  wrong,    if  the  deciaieii 
of  the  examining  court  for  Norfolk  horoo|^  has  been  whottf 
right,  then  you  must  adhere  to  that  decision^  and  ereiy  de- 
parture from  it  is  wrong ;  yon  mast  therefore  indict  for  man- 
slaughter only.     If  the  decision  has  been  wholfy  wrong,  then 
it  is  void  ;  you  must  act  as  if  they  had  done  nothing,  and 
therefore  you  cannot  indict  at  alt.     Bat  if  the  decision  be 
partly  right  and  partly  wrong,  then  reject  what  is  wrong  and 
retain  the  right.    What  part  is  wrong  ?  If  the  part  which 
acquits  for  mdrder  be  wrong,  then  reject  it,  and  what  re- 
maius?   Only  the  part  which  sends  on   for  manslaughter. 
Then  you  can  only  indict  for  manslaughter.     If  the  acquit- 
ting part  he  right,  and  the  part  which  sends  on  for  manslaugh- 
ter be  wrong,  then  reject  the  latter  part,  and  there  is  a  final 
acquittal  of  the  murder. 

Mr,  Taylor  insisted  that  the  examining  courts  have  the 
power  by  law  to  discriminate  between  the  grades  of  offences, 
and  to  acquit  partially.  The  arguments  and  the  authorities 
of  the  attorney-general  go  to  show  that  a  court  has  not  com- 
petent authority  to  acquit  unless  it  has  also  power  to  con- 
demn ;  but  such  arguments  cannot  apply  to  examining  courtS) 
^^  because  they  have  express  authority  by  statute  to  acquit, 

and  no  power  to  condemn.  It  is  true  that  the  law  does 
say  that  a  court  shall  be  held  '^  for  the  eiamination  of  the 
fact,"  and  also  declares  that  if  they  are  of  opinion  that  '^-the  ^ 
fact"  may  be  tried  in  the  county  court,  &c.  the  party  shall 
be  sent  there  for  trial.  But  it  is  not  thence  to  be  inferred 
that  the  court  has  not  power  to  consider  the  law  as  well  as 
the  fact.    There  are  several  terms  in  the  act  which  prove 
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ttatihe  court  most  consider  the  law,  and  must  determine 
whether  die  '*  fact"  be  lawful  or  unlawful.  '*  Criminal 
offence"  is  used  in  the  same  section,  which  certainly 
inrolves  the  idea  of  law  as  weU  as  fact,  for  "offence" 
means  an  act  contrary  to  law.  So  the  word  "  offence" 
is  used  in  the  4th  section.  So  it  is  said  in  the  list  sec- 
tion'* as  the  case  may  appear  to  them,"  they  shall  decide. 
The  case  is  certainly  compounded  of  kiw  and  fact.  But  the 
word  fact  in  the  one  clause  is  explained  by  the  same  word 
in  the  next.  How  is  a  person  to  be  tried  for  a  fact  unless  it 
be  contrary  to  law  ?  Suppose  a  sheriff  charged  with  the  fact 
of  homicide.  Positive  proof  is  produced  that  he  hung  a 
man.  If  the  examining  court  can  only  inquire  into  the  fact 
of  the  homicide,  he  must  be  sent  on  for  trial,  although  he 
has  in  his  hand  a  record  of  a  competent  court  sentencing 
him  to  be  hung,  and  appointing  him  the  executioner,  which 
completely  justifies  the  act.  The  justice  of  peace  who  com- 
mits, and  the  grand  jury  who  find  the  bill,  have  both  power 
to  decideon  the  law  ;  why  shall  not  the  examining  court  so 
decide  ?  Why  should  a  restriction  exist  with  regard  to  a 
court  possessing  a  potyer  to  acquit,  when  it  does  not  exist 
with  regard  to  other  tribunals  who  hare  no  such  power  ? 

The  examining  courts  have  the  general  power  of  acquit- 
tal expressly  given  to  them  by  statute.  Where  is  the  clause 
by  which  that  power  is  limited  ?  There  is  none  ;  and  hence 
it  is  to  be  inferred  that  no  restriction  on  that  acquitting  pow- 
er does  exist.  The  greater  power  includes  the  lesser  :  the 
power  to  acquit  altogether  includes  the  power  to  acquit  in 
part.  Suppose  an  acquittal  of  each  grade  of  the  offence  from 
the  highest  to  the  lowest,  would  not  that  be  the  same  as  a 
general  acquittal  ? 

The  analogies  of  the  law  prove  that  the  examining  courts 
may  discriminate.  The  grand  jury  may  find  ignoramus  as 
to  murder,  and  a  **  true  bill"  as  to  manslaughter.     The  pe- 
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tit  jury  may  acquit  of  matder,  and  find  the  party  satlty  of 
manslaaghten  Why  not  these  courts  ?  There  is  no  danger 
ip  granting  the  power.  Is  it  more  dangerous  to  give  the 
general  power,  than  the  lesser  ? 

He  contended  that  the  third  section  of  the  act  of  1804 
proved  that  they  had  the  discriminating  power.  It  is  not  to 
he  supposed  that  the  legislature  w.ould  use  tautologons 
words.  The  words  '<  acquitted  or  discharged  from  farther 
prosecution*'  in  that  section,  do  not  mean  the  same  thing. 
A  man  may  be  *'  acquitted"  of  the  particular  crime  charged, 
but  not  "  discharged  from  farther  prosecution"  of  erery 
part  of  the  offence. 

Mr.  Taylor  said,  if  acts  are  to  be  done,  which  cannot  be 
done  without  exercising  the  discriminating  power,  the  pow- 
er itself  is  given.  He  illustrated  the  position,  by  supposing 
the  case  of  a  man  charged  with  stealing  a  pocket  handker- 
chief from  a  person.  It  is  either  petty  larceny,  or  it  is  rob- 
bery, lu  the  former  case,  he  must  be  sent  to  the  quarter  ses- 
sions ;  in  the  latter,  he  must  be  remanded  to  the  superior 
court.  The  examining  court  must  here  discriminate,  be- 
cause  otherwise  they  cannot  decide  whether  the  prisoner  is 
to  be  tried  The  court  must  also  decide  whether  he  shall  be 
bailed  or  not.  If  he  is  guilty  of  robbery  bail  is  refused  ;  if  of 
larceny,  it  will  be  granted  :  here  they  must  again  discrimi- 
nate. 

He  referred  to  Sorrel's  case  decided  in  the  general  court 
in  1786.  It  was  there  decided  that  the  examining  courts 
had  a  power  of  general  acquittal ;  and  judge  Mercer  said  that 
in  the  case  of  the  King  v.  Davis  it  was  decided  by  the  gene- 
ral court  that  they  had  the  power  of  partial  acquittal.  Prom 
that  day  it  had  been  generally  supposed  thatthey  had  the  pow- 
er, till  judge  Tucker^snoteto  Blackstone.p.  \35.  wasseen, 
which  induced  the  legislature  in  January,  1804,  to  silence 
the  question  by  passing  the  third  section  of  the  law  already 
mentioned. 
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Ta^ewM^  for  the  prkooer.  He  conteDded  titat  the  circuit 
coMrt  did  right  id  receiving  the  three  picas.  He  would  ven- 
ture  to  hazard  aa  asaertion  that  the  court  of  Kiug^s  Bench  al« 
Jo  wed  double  pleading  in  all  cases  before  the  statute  of  Anne, 
.  Vlit  it  was  unnecessarj  to  cpnsider  whether  it  would  be  al- 
jlowed  in  civil  cases,  an^  therefore  he  declined  the  discassion 
on  that  subject,  but  with  respect  to  criminal  cases,  and  more 
especially  those  which  are  capital,  he  strenuously  urged  th^t 
double  pleading  is,  in  England,  the  birth  right  of  the  subject : 
from  the  earliest  periodsof  English  law,  from  the  days  of  Al- 
fred to  this  time,  it  was  the  absolute  right  of  the  prisoner  to 
plead  as  many  pleas  as  were  necessary  and  proper  for  his  de- 
fence, and  he  boldly  challenged  any  lawyer  to  produce  a  single 
dictum  of  the  worst  of  theEnglish  courts,  in  the  worst  of  times, 
to  prevent  a  prisoner  from  pleading  doubfy  in  bar  of  the  pro* 
secutioD.  The  reason  on  which  the  statute  of  Anne  purports 
to  have  been  made  is,  that  as  duplicity  was  not  allowed  in 
any  one  plea,  and  it  was  frequently  proper  that  several  de- 
fences should  be  made,  it  was  deemed  right  to  allow  those 
several  defences  to  be  made  in  seTeral  pleas.  The  reason 
applies  as  strongly  to  criminal  as  to  civil  cases,  for  what  can 
be  more  reasonable  than  that  a  prisoner  who  has  been  for- 
merly convicted  of  the  same  offence  with  which  he  is  charg- 
ed,  and  who  also  knows  that  he  has  not  been  guilty  of  the 
offence  at  all  should  be  allowed  to  plead  *^not  guil^'*  and 
'<  autrefoits  convict*'  at  the  same  time  ?  If  then  tbeconunon 
law  had  not  given  the  right  of  double  pleading  to  prisoners, 
surely  the  courts  ought,  by  a  liberal  construction  of  the  sta- 
tute of  Anne,  to  extend  thel>enefit  of  it  to  criminal  cases. 

But  at  con^mon  law  double  pleading  is  allowable.  If  a 
prisoner  has  been  convicted,  and  has  craved  the  benefit  of 
clergy  which  has  been  extend  to  him,  this  circumstance  may. 
jtl9  pleaded  at  the  same  time  that  he  pleads  '^  not  guilty.'^ 
So  a  pardon  may  be  pleaded  with  the  general  issue.     He  re- 
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I  s^^^r^     ^^^^  Assistant,  p.  — ,  to  show  instances  of  doable  pleading. 

•Com'weftkh     1  Hale,  467.  on  an  indictment  for  murder,  the  prisoner  maj 

lAytn*        plead  not  guilty  as  to  the  murder,  and  a  pardon  for  the  inter- 

""  Jectiofelonicckf  or  manslaughter.  2  Hale,  239.;  ib.  248.    If  a 

special  plea,  whether  of  law  or  fact,  as  a  plea  of  pardon  m. 

an  indictment,  or  a  release  in  an  appeal,  or  autrefoits  acquit, 

t  or  attaint,  be  found  against  the  prisoner,  he  shall  be  allowed 

to  plead  over  the  felony  not  gnilty,  and  this  infavortm  'oi- 
itz.  If  then  a  prisoner  may  plead  a  special  plea  in  bar,  and 
the  general  issue,  why  not  plead  several  special  pleas  in  bar? 
2  Hawkins,  ch.  23.  sect.  128 — 137,  and  ch.  34.  was  cited  by 
faim  to  prove  that  a  prisoner  might  plead  as  many  several 
.  pleas  in  abatement  as  he  thought  proper,  unless  they  be  re- 
pugnant to  each  other — ^that  they  may  be  all  pleaded  at  the 
aame  time,  even  though  they  do  not  require  the  same  kind 
of  trial,  as  one  by  the  record,  another  by  the  country  ;  that 
if  the  pleas  in  abatement  are  all  triable  by  the  country,  the 
defendant  mnst,  at  the  same  time,  plead  with  them  all  hit 
matters  in  bar,  and  also  plead  over  to  the  felony  ;  and  that  by 
the  better  opinion,  where  the  matter  in  abatement  is  to  be 
tried  by  the  record,  the  defendant  ought  at  the  same  lime  t« 
plead  over  to  the  felony  ;  that  divers  pleas  in  bar  may  b« 
pleaded  at  the  same  time  with  the  general  issue,  and  that  ir 
appeals  of  death,  a  release  and  not  guilty  maybe  pleaded^ 
and  the  plea  of  <'  autrefoits  convict  on  the  party^s  own  con- 
fession," and  *'  not  guilty*'  may  also  he  plsaded.  RastalPs 
Entries,  4d.  a.  b.  Two  pleas  in  abatement,  and  two  special 
pleas  in  bar  were  pleaded  at  the  same  time.  In  this  coon* 
try  the  practice  in  the  district  courts  has  been  to  allow  ae^ 
veral  pleas  in  bar,  and  the  general  issue  at  the  same  time. 
In  Bailey^s  case  before  the  district  court  of  Williamsbiii^h, 
in  1798,  the  prisoner  pleaded  twoaev«ral  pleas  in  bar  and 
general  issue :  the  pleas  were  received,  and  the  attorney 
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tor  the  commonwealth  replied  nn/  ftel  record  to  the  two    VIB6INIA. 
speciid  pleas.     He  said  that'the  cases  cited  by  Mr.  Meholas         ^^^^' 
from  Salkeld,  Willes,  and  Strange,  were  not  applicable  to 
this  case,  because  they  were  all  in  fact  civil  cases. 

Mr.  Tazewell  controverted  the  proposition  laid  down  by 
Mr.  J^icfiolaiy  viz..  that  in  criminal  cases,  defects  in  point  of 
form  may  be  noticed  on  general  demurrer  ;  on  the  contrary 
he  insisted  that  no  defect  of  form  in  the  pleas  oaght  to  be  ta- 
ken advantage  of,  on  demurrer,  unless  they  are  alleged  spe- 
cially as  causes  of  demurrer.  It  b  true  that  in  indictments, 
great  strictness  has  always  been  observed,  and  that  the  sta« 
tute  of  jeofails  do  not  extend  to  indictments,  and  therefore 
an  indictment  defective  in  point  of  form  is  not  aided  by  a 
verdict ;  but  the  reason  why  they  do  not  so  extend,  is  to  be 
found  in  the  tenderness  felt  by  the  courts  for  the  lives  of  the 
subject :  that  role  is  adopted  in/avorem  viUe.  But  it  does 
not  follow  that  because  the  statute  of  jeofails  tnfavorem  vikt 
don't  apply  to  the  accusation,  therefore  it  don't  apply  to  the 
defence  ;  that  construction  would  be  against  life.  If  defects 
in  point  of  form  might  be  taken  advantage  of  against  the  pri- 
soner on  general  demurrer,  the  consequence  might  be  that 
his  life  might  be  endangered  by  mispleading,  which  is  not 
allowable.  2  Hale,  257.  He  might  be  entrapped  by  the 
commonwealth.  The  plea  of  not  guilty  is  generally  put  in 
ore  ttnu9 — no  regard  is  paid  to  form  :  the  attorney  might 
demur  generally,  and  the  court,  regarding  form  on  this  gene- 
ral demurrer,  would  decide  against  him  on  this  p(ea»  on  the 
decision  of  which  his  guilt  or  innocence  depends,  and  thus 
hang  him  for  his  mispleading.  From  these  considerations 
be  inferred,  that  even  if  double  pleas  are  not  allowable,  the 
fault  cannot.be  noticed  by  the  commonwealth,  because  that 
i^  not  specially  assigned  as  cause  of  demurrer.  He  also  ob- 
served that  it  is  now  too  late  to  object  to  the  pleas  becaosf 
double^  for  this  reason^  that  they  hare  been  received  b^  the 
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^iRGtfftAy  cmirt,  and  the  qoestioB  before  this  boart  is  not  irliether  thejf 
y^,^^^  ©nght  to  have  been  receifedy  but  whether  eaeh  plea  is  in 
Com'fVMltk    itseifgood. 

^dJ^f^,  As  to  the  repngDaacy  of  the  pleas ;  repagoancy  is  mattet 

*--*-*  of  form,  and  cannot  be  noticed  on  general  deaaarrer.  The 
demarrer  most  be  considered  aa  a  separate  general  demur- 
rer to  each  plea,  and  as  snch  the  truUi  of  each  plea  is  admit- 
ted  ;  there  cannot  therefore  be  a  repugnance  between  them, 
because  if  so,  one  \rfthem  mast  be  false.  Besides,  it  is  too 
late  to  object  to  them  for  repugnancy  ;  if  repugnancy  is  a 
fault,  it  is  a  ground  for  not  receiving  them,  but  here  they 
hare  been  received.  He  contended,  however,  thai  repug- 
nancy in  pleas  in  bar  was  in  fact  no  objection  at  all :  it  results 
from  the  right  to  plead  doubly,  that  the  prisoner  has  a  right 
to  plead  repugnantly.  In  England,  payment  and  non  est  fac«- 
tum  cannot  be  pleaded  to  ^  a  deed,  because  the  defendant 
cannot  plead  plead  two  pleas  without  leave  of  the  court  who 
will  take  care  not  to  let  him  plead  inconsistently  ;  but  here 
the  right  to  plead  douUy  is  given  in  civil  cases  by  the  statute, 
and  does  not  require  the  permission  of  the  court ;  here  there- 
fore a  man  may  plead  payment  and  non  est  factum.  In  cri- 
minal  cases,  as  before  shown,  the  defendant  has  a  right  to' 
plead  doubly  without  asking  permission,  therefore  he  may 
plead  repugnantly.  The  pleas  of  *^  autrefoits  convict*^  and 
**not  guilty*'  are  certainly  repugnant.  So  also  is  the  plea  of 
a  release  (on  an  appeal)  and  not  guilty,  and  yet  they  may  of 
right  be  pleaded  together.  2  Hale,  256,  6,  7.  Hawk,  ut 
supra.  In  Bailey's  case  judge  Tucker  dissuaded  the  attor- 
ney from  demurring,  and  advised  him  to  reply  nul  tiel  record, 
which  showed  that  he  bad  no  objection  to  receiving  repugnant 
pleas.  Tlie  cases  cited  by  Mr.  Mcholas  from  3  Wilson,  t 
W.  Black.  Rep.  and  Badon,  were  civil  cases,  in  which  the  de- 
fendants asked  a  favour,  and  the  court  would  not  allow  the 
^leas  because  repugnant ;  this  was  on  motion,  not  oti  demur* 
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rer,  and  (bey  do  not  apply  &r  the  reasom  above  «tated«  He 
cootended  that  it  was  tbe  fair  exposition  of  Hawkins'  doctrine 
(m  svpta)  that  repognancy  wonld  only  vitiate  pleas  in  abate-- 
ment*  and  not  pleas  in  bar  :  this  was  strengthened  by  Stan- 
ford, p.  82.  Pleas  in  abateaient  are  dilatory,  and  do  not  go 
to  the  merits  of  the  qoestion,  and  therefore  ought  not  to  be 
eontradictory.  But  are  these  pleas  repugnant  ?  The'  first 
avers  that  he  was  acquitted  of  murder,  but  remanded  for 
manslaughter.  There  is  no  repugnancy  here.  The  one 
affirms  more  than  the  other,  hot  they  are  not  contradictory. 
l*he  third  plea  avers  an  acquittal  of  the  murder  and  felony  ; 
ifthere  is  a  repugnance  between  the  second  and  third  pleas 
the  court  must  elect  the  one  which  is  most  favourable  for  the 
prisoner,  that  is,  the  third  plea  which  is  admitted  to  be  true. 
He  then  examined  each  plea  separately,  and  contended  that 
each  was  good.  As  to  the  first :  it  is  urged  by  the  attorney- 
general  '^  that  the  record  should  be  made  a  part  of  the  plea.^' 
It  is  not  the  duty  of  the  prisoner  to  produce  the  record 
which  authorizes  the  district  court  to  try  him  ;  that  is  the 
duty  of  the  commonwealth.  The  court  itself  and  its  offi- 
cers ought  to  see  that  they  have  authority  to  try  him,  and 
ought  to  produce  the  record  remanding  him  for  trial*  and  if 
by  the  record  he  is  acquitted,  aH  that  can  be  required  of 
him  is  to  produce  the  record  of  acquittal  in  evidence  to  sup- 
port his  plea,  but  not  to  make  it  a  part  of  his  plea.  Accord* 
iog  to  the  attorney-general's  argument,  the  verification  bjr 
the  record  at  the  end  of  the  plea  makes  the  record  a  part  of 
the  plea :  if  this  rule  is  good,  then  a  verification  by  any  thing 
else  makes  the  proof  a  part  of  the  plea  :  in  debt  on  bond, 
the  defendant  pleads  that  he  has  paid  the  debt,  which  be  is 
ready  to  verify  by  the  receipt  of  the  plaintiff.  Does  this 
make  the  receipt  a  part  of  the  record  ?  So  in  the  trial 
by  battle,  the  defendant  verifies  by  the  champion.  Is  the 
ehampion  a  part  of  the  record  ? 
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A  profert  io  caria,  and  oyer  are  the  odIj  means  by  whick 
the  instrumeDt  relied  on  to  prove  the  plea  can  be  made  a 
part  of  the  record,  A  profert  b  never  made  of  a  copy,  but 
always  of  an  original  paper.  Here  the  origmal  was  in  the 
borough  court  of  Norfolk,  and  could  not  be  produced  by  the 
prisoner.  And  as  to  oyer,  the  prisoner  cannot  crave  o^et 
of  a  paper  on  which  he  himself  relies.  It  is  not  nece^^irj 
that  the  record  should  be  a  part  of  the  plea;  for  if  it  was, 
the  commonwealth  could  not  reply  nul  tiel  record,  which  is 
the  proper  replication  by  which  a  variance  between  the 
plea  and  the  record  can  be  taken  advantage  of.  If  a  record 
be  pleaded  in  bar,  in  the  same  court,  the  other  party  shall  not 
plead  md  tid  record,  but  shall  have  oyer  ;  but  if  it  be  in  ano. 
ther  court,  he  shall  plead  nu/hW  record,  and  a  day  given  ta 
procure  the  certificate  of  the  record.  2  Hale  241.  All  that 
Hale  means  by  saying  that  the  record  is  part  of  the  prisoner'^ 
plea  is^that  the  contents  of  the  record  ,and  not  the  record  itself 
should  be  made  a  paitof  the  plea.  The  record  is  evidence 
to  prove  the  plea,  but  not  a  part  of  it.  In  Rastal,  p.  361. 
the  conclusion  is  merely  a  verification,  and  not  a  verification 
by  the  record.  It  is  admitted  that  the  record  should  be  set 
forth  in  certainty,  but  it  is  not  necessary  that  it  should  be  set 
forth  Midem  verbis  :  its  effect  is  sufficient.  (3  Saund.-— — ) 
Neither  is  it  necessary  that  a  discharge  in  technical  lan- 
guage, or  the  **  quod  eat  $ine  dte"  should  be  stated.  Ifit  was 
stated  in  the  plea,  and  the  record  should  not  support  it,  then 
upon  the  replicatiop  ofnui  tiel  record  the  plea  would  be  de* 
stroyed.  A  man's  life  might  then  be  a  second  time  jeopard- 
ized in  consequence  of  the  ignorance  of  the  clerks  of  examin- 
ing courts,  who  do  not  know  bow  to  record  a  discharge  in- 
technical  language.  In  this  plea,  the  opinion  of  the  court  is 
set  forth,  and  then  his  acquittal  of  the  murder,  and  surely 
this  is  enough.  But  however  necessary  the  '*  quod  eat  sine 
iie"  may  be  in  England,  it  is  not  necessary  here  as  appHca- 
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Me  to  the  examiniDg  courts  ;  the  court  itselfis  sine  die  ;  it  i> 
functus  officio^  and  expires  as  soon  as  the  business  for  which 
it  was  convened  is  done.  At  any  rate,  both  of  these  defects 
(if  they  are  defects)  of  not  making  the  record  a  part  of  the 
plea,  and  of  the  want  of  a  technical  discharge  are  merely 
formal,  and  cannot  be  noticed  on  general  demurrer. 

As  to  the  second  plea :  this  involves  the  power  of  the  exa- 
mining courts  to  discriminate  between  different  grades  of 
offences.  He  contended  that  it  must  be  presumed  that 
what  the  examining  court  has  done  is  correct,  if  they  have 
done  an  act  within  the  scope  of  their  jarisdiction  ;  there  is  a 
difference  between  a  court  with  jurisdiction  giving  an 
erroneous  judgment,  and  a  court  giving  a  judgment  even 
though  a  right  one,  but  without  any  jarisdiction.  In 
the  latter  case  the  judgment  is  void,  and  need  not  be  re« 
garded  by  any  other  court ;  bat  in  the  former  case,  the  judg- 
ment must  be  deemed  right  unless  it  is  regularly  and  direct* 
ly  reversed  by  a  competent  tribunal.  The  examining  court 
of  Norfolk  borough  had  authority  to  discharge,  or  to  remand 
to  the  district  coort  or  to  the  county  coart ;  they  have 
done  both  in  part ;  their  judgment  is  therefore  within  the 
limits  of  their  jurisdiction.  These  courts  must  discriminate 
in  certain  cases  in  which  they  must  decide  whether  the  pri* 
soner  shall  be  sent  on  to  the  district  or  the  inferior  court, 
They  must  decide  whether  an  act  is  burglary,  or  petty  lar- 
ceny only  :  so  whether  an  act  be  robbery  or  petty  larceny. 
Murder  and  manslaughter  are  species  of  the  same  offence-^ 
parts  of  the  same  act,  as  much  as  buiglary  and  larceny,  ot 
robbery  and  larceny.  There  is  no  more  difficulty  in  discri- 
minating between  murder  and  manslaughter,  than  between 
the  other  two  species  of  offences.  The  examining  courts, 
give  the  superior  courts  a  license  to  try  the  offence  ;  hour 
then  can  they  try  a  man  for  a  greater  offence  than  the  exami- 
ftlug  courts  authorize  him  to  be  tried  for  ?  A  prisoner  must 
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cide,  when  be  is  only  sent  on  for  manslaiighter. 

The  analogies  of  the  law  are  in  favonr  of  the  discrimatiog 
power.  The  grand  jary  discrioiinaie  :  on  a  bill  for  mor- 
der«  they  may  find  ignoramms  as^o  murder,  and  biUavera  as 
to  manslaughter,  la  such  case  you  cannot  try  the  party  for 
murder.  The  grand  jury  have  less  power  than  the  examin- 
ing court ;  they  cannot,  acquit  and  yet  they  are  supposed  to 
possess  nicer  discriminating  faculties.  The  petty  jury  dis- 
criminate ;  they  may  acquit  of  murder,  and  find  guilty  of 
manslaughter.  In  England  the  two  tribunals  must  concur ; 
here  the  three  must  concur  before  a  man  can  be  con- 
demned. 

The  greater  power  includes  the  less :  the  power  of  gene- 
ral acquittal  includes  the  subordinate  power  of  partial  ac- 
quittal. If  there  are  exceptions  to  this  general  power  of 
acquittal,  let  them  be  pointed  out  in  the  act.  Mr.  TaziweU 
said,  it  was  a  curious  matter  of  judicial  history  to  trace  the 
progress  of  these  examining  courts.  They  had  always  been 
a  favourite  with  the  people,  and  with  the  legislature,  but  the 
general  court  seemed  to  dislike  them,  and  by  various  deci- 
sioDS  the  judges  had  undermined  their  authority.  They  ha4 
existed  in  this  country  since  1 705,  and  perhaps  before.  In 
the  case  of  the  King  v.  Davis,  it  was  admitted  that  they  had 
the  right  of  acquitting  partially.  Sorreirs  case  came  on  in 
1786,  when  a  strong  disposition  was  evinced  in  some  of  the 
court  to  deny  to  them  that  right.  In  that  same  year  of  1786r 

the  legislature  vested  them  with  the  power  of  bailing  a  pri- 

• 

soner  ;  ifthey  deemed  him  to  be  guilty  of  murder  he  was  not 
to  be  bailed,  but  if  of  manslaughter  only,  then  they  might  di* 
rect  him  to  be  bailed.  They  thereby  gave  themdirectly  the 
power  of  discriminating  in  this  very  case,  and  consequently 
disaffirmed  the  judgment  of  some  of  the  judges  in  SorrelPs 
case.    Thus  it  stootl  till  I79S»  when  Bailey's  case  wa^ 
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brought  on  before  judges  Prentis  and  Tucker,  of  whom  the    VIRGINIA, 
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latter  adFanced  the  monstrous  position  that  as  these  courts 
/  had  not  the  power  to  condemn,  they  therefore  had  not  the    Com'wealth 
power  to  acquit.     He  put  this  idea  into  a  note  in  his  edition       nJ^g. 
of  BIackst4ne.     Then  came  on  Shannon's  case,  in   which   . 
judge  Parker  said  that  an  acquittal  by  an  examining  court 
was  not  worth  a  rush,  and  in  Blakeley's  case  from  Staunton, 
the  general  court  decided  that  an  examining  court  was  not  an 
indispensable  prerequisite  to  a  trial  in  the  superior  court  for 
felony.     Thus  the  power  of  these  courtfi  was  reduced  to  its 
lowest  ebb.     The  legislature  took  the  alarm,  and  by  the  third 
section  of  the  act  of  1804  put  the  question,  as  it  was  suppo- 
sed, to  rest  forever. 

As  to  the  third  plea,  Mr.  Tazfrwtll  referred  to  his  argu- 
Inents  on  the  first  to  show  that  it  was  good.  The  proceed- 
ings are  substantially  Set  forth.  As  to  its  being  a  false  plea, 
the  demurrer  admits  it  to  be  t^e.  That  is  said  to  be  a  false 
plea  which  contains  some  contradiction  in  itself,  which  is  not 
the  case  here. 

Wirty  on  the  same  side,  with  great  ability,  enforced  the 
ai^uments  of  Taylor  and  Tazewell,  but  is  deemed  unnecessa- 
ry to  report  his  arguipent  so  far  as  it  coincided  with  those  of 
his  associates.  He  examined  Sorrell's  case  ^  he  insisted  that 
the  question  was  not  deliberately  decided  ;  it  seemed  to 
have  been  a  mere  conversation  amongst  the  judges  on  the 
question  whether  the  indictment  for  murder  was  proper : 
it  could  not  be  considered  as  a  decision  at  all,  forjudge  Taze-^ 
well  was  willing  that  the  matter  should  be  brought  on  again 
in  arrest  of  judgment,  if  the  prisoner  should  be  convicted, 
and  the  other  four  judges  were  equally  divided.  If  it  was  a  . 
decision,  it  was  directly  contrary  to  the  decision  in  the  King 
V.  Davis,  reported  by  judge  Mercer.  The  case  is  not  like 
this,  for  there  the  examining  court  did  not  directly  acquit  of 
murder,  but  here  they  did.  By  the  lavf  of  1748,  manslaugh 
Vol.  in.  72 
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ter  of  a  slave  bj  the  owner  is  not  paoishable,  and  yet  the  ex- 
amining court  sent  Sorrell  on  for  manslaoghter,  and  not  being 
discharged  from  farther  prosecution  fcr  the  murder,  the  ge* 
oerai  court  put  him  on  hi:*  trial  for  murder.  But  SorrelPs 
case  is  in  some  degree  favorable  to  the  prisoner,  for  all  of 
the  judges  there  agreed  that  it  was  a  settled  point  that  the 
examining  court  might  finally  acquit,  and  therefore  the  opi-> 
nions  subsequently  given  by  the  district  C€>urts  in  Bailey*6 
and  Shannon's  ca!*es,  and  perhaps  that  given  by  the  general 
court  in  Blakeley's  case,  were  contrary  to  law. 

He  contended  that  it  was  clear  from  the  phraseology  of 
the  first  and  third  sections  of  the  act  of  January,  1804,  (S 
Rev.  Co.  37,  38)  that  the  examining  courts  have  power  to 
acquit  for  murder  and  remand  for  manslaughter.     The  first 
section  declares,  *'  that  when  any  person,  no(  being  a  slave, 
shall  be  charged  before  a  justice  of  the  peace,   with  any 
treason,  murder,  felony  or  |ther  crime  or  offence  wbatso- 
.ever,'*  &c.     Here  murder  is  not  considered  as  a  grade  of 
■offence,  but  as  a  distinct  species  :  it  is  placed  per  «e.     The 
third  section  declares  ^'  that  if  any  person  charged  with  any 
crime  or  offence  against  the  commonwealth' shall  be  acquit- 
ted, or  discharged,*'  &c.  &c.  '  The  terms  *'  crime  or  offence" 
in  this  section  evidently  have  reference  to  the  enomeratibn 
in  the  first  section.     Let  us  then  transfer  the  words  of  the 
first  section  to  the  third,  and  it  will  read  thus  :  *'  that  if  any 
person  charged  with  any  treason,  murder,  felony  or  other 
crime  or  offence  against  the  commonwealth  shall  be  acquit- 
ted, or  discharged,'*  &c.  &c.  he  may  plead  the  acquittal  ii^ 
bar.     Thus  giving  to  the  examining  courts  by  the  very  terms 
of  the  act,  the  power  to  acquit  for  murder,  whatsoever  else 
they  may  think  proper  to  do  as  to  the  felonious  killing. 

JSTichoias^  in  reply.  Sorrelfs  case  is  clearly  a  strong  case 
for  the  commonwealth  ;  amajority  of  the  court  certainly  de- 
cided that  the  exuAioing  courts  had  no  power  to  discrimi  - 
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Date.  .  Jodge  Lyon's  argameot  that  the  prisoner  might  be  VIRGINIA,' 
taken  by  sarp^se  has  nothing  in  it,  for  murder  an<)  man- 
slaughter  both  resulting  from  the  same  fact,  and  the  degree  Com*weaUh 
•f  guilt  merely  depending  on  the  motive  with  which  the  Myers, 
act  is  done,  ihe  prisoner  must  be  ready  with  the  same  evi-  — — — 
deoce  in  the  one  case  as  in  (he  other.  The  same  judge  was 
mistaken  when  he  supposed  that  a  man  sent  up  for  felony 
might  be  tned  for  treason.  The  two  offences  do  not  result 
from  the  same  fact  (except  in  case  of  petty  treason,)  and 
therefore  such  a  consequence  cannot  ensue.  The  case  of 
Rex  against  Davis  was  loosely  and  orally  reported  by  judge 
Mercer,  and  made  no  impression  on  the  minds  of  his  brother 
judges.  Why  then  should  it  operate  on  the  minds  of  this 
court  ?  After  the  decision  of  the  general  court  in  SorrelPs 
case,  why  did  not  the  legislature  give  to  the  examining  courts 
the  power  to  discriminate,  if  they  were  anxious  that  they 
should  have  the  power  ?  It  seems  obvious  from  the  act  of 
assembly,  that  the  power  given  to  these  courts  to  acquit,  is 
contrasted  with  their  power  to  remand.  They  cannot  do 
both  at  the  same  time.  They  have  no  power  but  what  is 
expressly  given  by  statute,  or  necessary  to  carry  a  given 
power  into  effect,  ^or  this  reason,  the  commonwealth  can- 
not be  called  on  to  point  oi^t  any  exceptions  to  their  general 
acquitting  power.  He  admitted  that  if  a  court  having  com- 
petent jurisdiction  gives  an  erroneous  judgment,  that  judg- 
ment cannot  be  collaterally  called  in  question  ;  but  here  they 
have  gone  beyond  their  jurisdiction,  and  so  far  as  they  hare 
done  so,  their  decis^ion  is  absolutely  void.  He  deprecated 
the  consequences  of  a  decision  giving  to  them  the  power  to 
discriminate  ;  by  their  very  constitution  they  had  not  time 
to  deliberate  on  the  nicer  shades  of  offences,  and  they  were 
not  in  the  habit  of  consulting  books  for  the  purpose. 

On  farther  reflection,  he  was  disposed  to  admit  that  in 
eapital  cases  a  man  may  plead  more  than  one  plea  at  a  time, 
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bat  he  insisted  that  they  ought  not  to  be  repugnant,  and  that 
repugnancy  was  matter  of  substance,  and  therefore  may  be 
noticed  on  general  demurrer. 

Tazewell  ur;;ed  that  by  the  12th  section  of  the  peniten- 
tiary law  of  171'6,  when  a  person  is  charged  with  involuntary 
manalaughter  the  attorney  may  waive  the  felony,  and  pro- 
ceed against  him  for  the  misdemeanor,  or  he  may  proceed 
agamst  him  in  the  same  indictment  for  both  the  felony  and 
trespass.  By  whom  is  he  thus  charged  with  involuntary 
manslaughter  ?  Not  by  the  attorney,  because  he  does  not 
charge  him,  until  he  elects  for  what  he  shall  indict  him. 
Not  by  the  grand  jury,  because  they  do  not  act  until  the 
attorney  has  filed  his  bill.  He  is  then  charged  by  the  exam- 
ining court,  and  this  charge  pre -supposes  that  they  have  the 
power  of  discriminating  not  opiy  between  murder  and  man- 
slaughter, but  between  the  different  grades  of  manslaughter. 

This  case  was  argued  before,  and  decided  by  Judges 
White,  Carrington,  Stuart,  Holmes,  Brockenbrough,  Smith, 
and  Allen,  on  the  1 9th  of  November,  18 1 1 ;  and  Judge  White> 
the  presiding  member  of  the  court,  delivered  the  following 
opinion  : 

Samuel  Myers  was  indicted  before  the  superior  court  of 
law  for  the  said  county,  for  wilfully,  maliciously,  and  of  his 
malice  aforethought  killing  and  murdering  Kiofeard  Bowden. 

Being  set  to  the  bar,  he  pleaded  three  pleas  in  bar  of  the 
indictment.     In  substance — 

First — That  he  had  been  acquitted  by  the  examining  court 
duly  constituted,  of  the  murder  for  which  he  stood  indicted 
as  aforesaid. 

Secondly — That  he  had  been  acquitted  by  the  examining 
court,  duly  constituted,  of  the  murder  charged  upon  him  by 
the  said  indictment,  and  remanded  to  take  his  trial  for  man- 
slnup;hter,  committed  by  killing  the  said  Richard  Bowden. 

Thirdly — That  he  had  l>een  acquitted  by  an  examining 
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court,  duly  constituted,  of  the  murder  and  felony  charged 
upon  him  hy  the  said  indictment. 

To  all  these  pleas  the  attorney  prosecuting  for  the  com- 
monwealth demurred  generally — and  Myers  joined  in  demur- 
rer.— And  hecause  that  court  was  not  advised  what  judgment 
to  gire  of  and  upon  the  premises,  and  considered  the  ques- 
tions arising  therefrom,  and  particularly  two,  which  are  spe- 
cial!^ stated,  both  new  and  difficult,  it,  with  the  consent  of 
the  said  Samuel  Myers,  adjourned  the  said  questions,  par- 
ticularly stated,  and  all  and  every  other  question  of  law,  ari- 
sing upon  the  said  pleadings  to  this  court. 

By  the  tenth  section  of  the  act  concerning  the  general 
court,  and  the  sixteenth  section  of  the  act  establMhing  the 
late  district  courts,  those  courts  had,  and  of  course  the  cir- 
cuit courts  now  have,  aright,  with  the  consent  of  the  pri*. 
soner,  to  adjourn  any  question  of  law  arising  in  a  criminal, 
case,  to  this  court,  to  be  argued  and  decided  therein. 

The  power  of  this  court  on  such  adjourned  cases,  is  de- 
rived altogether  from  those  sections,  and  cannot  be  carried 
beyond  a  fair  and  liberal  construction  of  them.  We  cannot, 
therefore,  decide  any  question,  which  may  grow  out  of  the 
record  before  us,  unless  it  plainly  appears  upon  that  record, 
liberally  construed,  that  the  circuit  court  intended  to  ask  our 
opinion  upon  such  point.  Therefore,  as  the  questions  sub- 
mitted to  this  court  are  :  First,  those  specially  stated,  and 
secondly,  those  that  arise  upon  the  pleadings,  any  questions 
which  did,  or  might  have  arisen  in  the  circuit  court  before' 
the  making  up  of  those  pleadings,  are  not  before  this  court. 

However,  as  questions  of  that  kind  have  been  argued  with 
great  ability,  by  the  gentlemen  on  both  sides,  and  as  they 
seem  to  be  in  some  measure  connected  with  those  actually 
submitted  to  us,  the  court  will  not  withhold  its* opinion  upon 
them. 

First — It  is  alleged  by  the  attorney-general,  that  a  |msoner 
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cannot  plead  more  than  one  plea  in  bar,  if  the  pleas  offerecT 
to  be  pleaded  be,  in  contemplation  of  law,  repagnant  to  each 
other. 

Secondly — That  the  record  pleaded  in  each  of  these  pleas, 
or  a  certified  copy  thereof,  ought  to  have  been  produced  to 
the  coort,  to  enable  it  to  see  that  such  a  record  did  actually 
exist,  and  that  in  point  of  law,  it  offered  a  complete  bar  to  the 
indictment. '  Although  these  points  are  somewhat  connected 
with  the  questions  submitted  to  us,  and  very  important  in 
their  nature  and  consequences,  yet  it  is  beliered  that  they  do 
not  arise  upon  the  pleadings,  as  they  stand  upon  this  record. 
How  can  they  b^  taken  advantage  of  upon  a  demurrer  ?  The 
demurrer  confesses  the  truth  of  the  pleas.  Suppose  then  for 
the  present,  that  these  pleas  are  otherwise  good,  and  offer 
to  the  court  substantial  bars  to  the  indictment  Can  any 
thing  be  more  monstrous  than  to  say,  that  a  man  shall  be 
hung,  when  the  attorney  has  confessed  upon  the  record,  that 
he  has  three  different  matters  of  defence,  either  of  which, 
although  they  may  appear  somewhat  repugnant,  is  sufficient 
in  law  to  forbid  it  ?  Or,  that  he  shall  forfeit  his  life  for  not 
producing  a  record,  the  existen'^e  of  which  the  attorney  hath 
in  like  manner  confessed  ?  Besides,  as  to  the  repugnancy, 
how  can  the  court  perceive  it  ?  This  demurrer  must  be  con- 
sidered as  a  demurrer  to  each  plea,  and  considering  it  as  such, 
the  court  cannot  when  applying  it  to  one  plea,  look  into  any 
other.  But  as  to  the  first  of  these  points,  2  Hale,  239.  248. 
and  2  Hawkins,  276,  277.  sect.  128. ;  the  same  book,  383. 
section  137.  are  complete  authorities  to  show,  that  although 
a  person  indicted  of  a  capital  offence,  may  not  plead  two 
pleas,  deemed  by  law  repugnant,  in  abatement,  yet  with 
retipect  to  pleas  in  bar,  when  (he  court  is  satisfied  of  their 
truth  and  efficacy,  although  they  may  appear  somewhat  re- 
pugnant, if  they  do  not  directly  contradict  each  other,  he  shall 
be  indulged.     For  what  two  pleas,  not  absolutely  incompati- 
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ble  with  each  other,  can  be  more  repugnant  than  autrefoits 
convict f  on  the  prisoner's  own  confession,  and  not  guilty  ? 
Yet  when  we  recollect  how  often  ignorant  and  timid  men 
have  been  coerced  or  deluded  to  make  such  confessions  in 
open  court,  (as  for  instance  in  the  case  of  witchcraft,)  we 
shall  admit  not  only  the  humanity,  but  the  justice  of  the  in- 
dul]gence. 

As  to  the  second  of  these  points,  the  allegation  of  the  attor- 
ney, as  now  modified,  seems  to  be  correct ;  but  cannot  avail 
at  this  time,  in  this  court.     Speaking  of  the  plea  of  autrtfaits 
acquit,  2  Hale,  34;.,  says,  *^  Stamford  tells  us  that  the  pri- 
soner need  not  have  the  record  of  his  acquiital  in  poigne^ 
because  the  plea  is  not  dilatory  but  in  bar.*'     "  But,"  adds 
Hale,  **  if  that  should  be  law,  it  would  be  in  the  power  of  any 
prisoner  to  delay  his  trial  as  he  pleasetb,  by  pleading  autre- 
foits  acquit  or  attaint,  in  another  court,  and  so  put  the  king 
to  reply  nul  tiel  record ^  and  then  day  given  over  to  the  next 
gaol-delivery  to  have  the  record,  &c.  For  regularly,  if  a  re- 
cord  be  pleaded  in  bar,  or  acted  upon  in  the  same  court,  the 
other  party  shall  not  plead  nul  tiel  record  but  have  oyer  of 
the  record  :  but  if  it  be  in  another  court,  he  shall  plead  nul 
iiel  record,  and  a  day  given  to  procure  the  certificate  of  the 
record,  or  the  tenor  thereof: — But  it  seems  that  for  the 
avoiding  of  false  pleas,  and  surmises,  and  to  bring  offender^ 
to  speedy  trial  in  capital  causes,  the  prisoner  must  show  the 
record  of  his  acquittal,  or  vouch  it  in  the  same  court,"     He 
then  proceeds  to  show  how  either  may  be  done. 

The  first,  he  tells  us,  may  be  effected  by  having  the  record 
removed  into  chancery  by  certiorari,  and  having  it  inpoigne ; 
or  by  having  it  sent  to  the  justices  9uo  pede  sigilli.  And 
then  goes  on  to  say,  if  the  trial  is  in  the  King's  Bench,  the  se- 
cond may  be  done,  by  the  court's  granting  '*  a  writ  of  certio* 
rari,  to  remove  the  record  before  that  court,  in  which  case 
the  court  will  respite  his  plea  until  the*  record  is  removed. 
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that  he  may  form  his  plea  upon  it,  for  the  record  is  a  part  of 
bis  plea  ;  thereupon  his  plea  is  put  into  form,  setting  forth  the 
record  in  certain,  (as  the  attorney-general  has  said, ought  to 
have  been  done  in  this  case,)  by  saying,  *  For  this  he  vouch- 
eth  the  record  of  the  acquittal  aforesaid — ^At  the  command  of 
the  King  himself  sent  here  before  the  King,  and  now  before 
the  King  remaining.' "  So  that  the  amoulit  of  the  authority  is, 
that  to  prevent  delay  and  false  pleasr— whenever  the  plea  of 
auirefoUa  acquit,  or  autrefoUt  convict^  in  another  court,  is 
pleaded,  the  prisoner  shall  be  ready  to  prove  on  the  spot 
the  truth  of  his  plea,  so  far  as  it  respects  the  record  of  the 
former  trial.  For  the  record  is  a  part  of  his  plea,  and  the 
truth  of  that  part  must  be  proved  to  the  court,  by  a  tran- 
script of  the  record  duly  certified,  or  the  record  itself  pro- 
perly brought  before  the  court  ;  and  that  if  this  proof  is  not 
instantly  given,  the  court  will  overrule  the  plea,  although 
for  good  cause  shown  it  will  gi?e  him  time  to  plead  until  the 
record  can  b^  procured. 

There  is  then  no  doubt  with  the  court,  but  that  the  tran- 
script of  the  records  pleaded,  or  the  records  themselves 
ought  to  have  been  produced  to  the  circuit  court  when  these 
pleas  w^re  pleaded.  Nor  can  the  court  doubt  but  that  they 
were  so  produced,  not  only  because  the  court  did  notover^ 
rule  the  pleas  for  want  of  them,  but  because  the  attorney 
has  demurred  to  the  pleas  and  thereby  admitted  their  exist- 
ence. 

Having  disposed  of  these  preliminary  points,  ii  seems 
most  proper  to  take  up  the  question  actually  pdjourned,  in 
the  order  in  which  they  are  presented  by  the  record. 

The  first  of  these  qustious,  a  question  which  involves 
considerations  of  the  utmost  importance  to  the  criminal  ju- 
risprudence of  this  country,  as  well  as  the  fate  of  the  second 
plea  contained  in  this  record,  comes  before  us  in  this  shape  : 

**«Whether  a  co^rt  of  examination  hath  power  to  acquit 
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a  prisoner  charged  before  them  with  murder,  of  the  murder 
with  which  he  stands  so  charged,  and  to  remand  the  said 
prisoner  to  be  tried  in  the  snperior  court,  for  manslaughter, 
on  account  of  the  same  homicide  ?'* 

Before  we  enter  upon  this  subject,  it  may  be  necessary  to 
observe,  that  Uie  attorney  general  has  never  asserted,  nor 
has  it  entered  into  the  mind  of  any  member  of  this  court, 
either  that  the  circuit  courts  possess  an  appellate  jurisdic- 
tion over  the  decisions  of  the  examining  courts,  or  that  any 
court  whatever  has  f|/right  to  annul  or  disregard-  tfap  unre- 
versed judgment  of  another  court,  be  it  ever  so  erroneous, 
when  brought  incidentally  before  it,  if  such  judgment  was 
within  the  jurisdiction  of  the  court  which  pronounced  it. 
The  positions  laid  down  by  the  attorney-general,  were 
these :  '^  That  the  discriminating  power  contended  for  is 
not  given  to  the  examining  courts  either  expressly  or  by 
implication,  and  is  not  within  their  jurisdiction.  And  that 
not  being  within  their  jurisdiction,  if  they  db  attempt  to  ex- 
ercise it,  their  decisions,  as  that,  are  merely  void,  and  bind- 
ing upon  nobody.*'  And  surely  if  the  premises  are  correct, 
the  conclusion  cannot  be  denied. 

When  entering  into  the  consideration  of  this  important 
question,  it  is  necessary  to  premise  that  these  courts  of  ex^ 
amination  are  courts  unknown  to  the  common  law :  That 
they  are  the  mere  creatures  of  the  statute  law,  and  cannot 
upon  any  principle  exercise  any  power  or  jurisdiction 
which  has  not  been  expressly  conferred  on  them  by  that  law, 
or  which  does  not  result  to  them  as  the  means  necessary  to 
carry  the  jurisdiction  expressly  given  to  them  into  effect. 
These  powers  they  do  and  must  possess,  but  no  more. 

What  then  is  the  statute  law  upon  this  subject  ?  What  are 
the  powers  which  it  hath  given  to  these  courts  ?  And  what 
other  powers  are  necessary  to  the  due  exercise  of  the  pow- 
ers given  ? 

Vol.  \U.  73 
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Has  the  statute  law  given  to  tl^ese  courts,  as  it  has  to  the 
count  J  and  corporation  courts,  with  certain  specific  excep- 
tions, **  jurisdiction  to  hear  and  determine  all  causes  what- 
soever at  common  law,  or  in  chancerj,  within  their  respec- 
tive counties  and  corporations  ?'*  Or  has  it  given  to  them, 
as  it  did  to  the  district  courts,  and  of  course  now  gives  to  the 
circuit  courts,  *'  Full  power  to  hear  and  determine  all  trea- 
sons, murders,  felonies  and  other  crimes  or  misdemea- 
nors whatsoever  comitted  or  done  within  their  districts  ?"  It 
is  helieved  it  has  not.  Let  us  look  into  the  acts  of  aasemblj 
and  see. 

Bj  an  act  passed  on  the  24th  of  January,  1804,  (2d  Vol. 
of  the  Revised  Code,  page  36.  chapter  34.  section  l.)iti§ 
enacted,  ^'  That  from  and  after  the  commencement  of  this 
act»  when  any  person  not  being  a  slave,  shall  be  charged  be- 
fore a  justice  of  the  peace  with  any  treason,  murder,  felony, 
or  other  crime  or  offence  whatever,  against  the  common- 
wealth, if  in  the  opinion  of  such  justice,  such  offence  ought 
to  be  inquired  into  in  the  courts  of  this  commonwealth,  such 
justice  shall  take  the  recognizance  of  all  material  witnesses' 
&c.  And  moreover,  shall  issue  his  warrant  to  the  sheriff  of 
the  county  or  sergeant  of  the  corporation,  requiring  him  to 
summon  at  least  eight,  if  so  m^ny  there  be,  of  the  justices  of 
the  county  or  corporation,  to  meet  at  their  court-house  on  a 
certain  day,  not  less  than  five  nor  more  than  ten  days  after 
the  date  thereof,  to  bold  a  court  for  the  examination  of  the 
fact — which  court  consisting  of  five  members  at  the  least, 
shall  consider  whether,  as  the  case  may  appear  to  them,  the 
prisoner  may  be  discharged  from  farther  prosecution,  or  may 
be  tried  in  the  county  or  corporation,  or  in  the  district  court, 
and  shall  thereupon  proceed  in  the  manner  as  prescribed  by 
the  act,  entitled  an  act  directing  the  method  of  proceediog 
^nstfree  persons  charged  with  certain  crimes,"  &c. 

Let  us  stop  here  and  inqure,  whether  this  section  gives 
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to  the  examining  coart  general  Jurisdiction  o?er  the  fact 

and  offence  chaiged  apon  the  accused  ?  Surely  it  does  not. 

It  has  not  general  jurisdiction  orer  the  offence  unless  it  can 

hear  and  determine  it — ^wbich  no  person  will  pretend  to  say 

it  can  do.     For  the  moment  it  has  decided  that  an  offence 

has  been  committed  by  the  prisoner,  it  becomes  its  duty  to 

send  him  on  to  another  court  for  trial. 

Its  jurisdiction,  then,  must  be  limited.      Let  us  see  to 

what  it  is  limited.  What  can  this  examining  court  do  ? 
So  far  as  this  section  is  concerned,  it  can  do  one  of  three 

things — first  it  is  to  consider  whether  the  prisoner  may  be 
discharged  from  farther  prosecution.  If  the  court  thinks 
so,  he  is  discharged  accordingly,  and  there  is  an  end  to  the 
maltei^— but  if  the  court  does  not  think  that  he  ought  to  be 
dischai^ed  fr^m  farther  prosecution,  is  it  authorized  to  en- 
tertain that  prosecution  farther,  to  go  on  farther  with  the  ex- 
amination  of  the  fact  ?  It  is  not ;  on  the  contrary,  in  that 
event  the  court  is  expressly  directed  to  inquire  in  the  se- 
cond place,  in  what  court  he  may  be  tried,  or  in  other  words, 
farther  prosecuted.  And  having  ascertained  that  the  court 
is  expressly  directed  in  the  third  place,  in  purs.uance  of  the 
act  to  which  the  section  now  under  consideration  refers,  to 
take  proper  measures  to  bring  him  before  fiiut  court  for  trial. 
It  is  believed  that  this  is  a  cor^eci  statement  of  tl)ose  sta- 
tutes ;  and  if  it  be  so,  is  it  possible  not  to  perceive,  that  as  the 
attorney-general  has  observed,  the  power  to  discharge  from 
farther  prosecution  and  the  power  to  remand  for  farther  pro- 
secutioQ  are  contrasted  with  each  other  ?  That  the  latter  is 
not  intended  to  be,  and  in  fact  cannot  be,  exercised  until  the 
court  has  decided  that  it  ought  not  to  exercise  the  former. 

As,  however,  the  great  weight  of  the  argument  in  favour 
of  this  discriminating  power,  rests  upon  the  true  import  of 
this  authority  to  discharge  from  farther  prosecution,  let  us 
examine  a  little  more  minutely  what  is  the  natural,  correct 
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VliUHNIA,     and  necessary  meaniog  of  the  phrase,  dis^targe  {90m  far- 
ther  prosecution*.    Let  ns  then  sappoise  that  a  man  i»  chaiiged 

Com'wealih  before  a  justice  of  the  peace,  with  breaking  and  opening  a 
mj^^  house,  aud  stealing  a  pocket  handkerchief:  the  jnsiiee  be* 
>  ing  of  opinion  that  the  offenco  amounted  to  barglary,  com- 
mits him  for  that  offence,  and  susMnons  an  examining  court. 
But  that  court,  aAer  hearing  all  the  evidence,  is  satisfied  that 
although  the  crime  was  committed,  it  did  not  amount  to  bur- 
glary, but  to  petty  larceny  only.  Or  let  us  suppose  that  a 
man  is,  in  like  manner,  committed  for  a  grand  larceny,  and 
the  examining  court  should  think  him  guilty  of  the  fact,  but 
that  it  amounted  to  petty  larceny  only — What  would  be  done 
with  these  men  ?  They  would  be  remanded  for  trial  in  the^ 
county  court.  Here  is  an  e](ercise  of  the  discriminating 
power  ;  but  is  there  a  man  alive  who  can  prevail  upon  him- 
telf  to  believe,  that  this  is  a  discharge  from  farther  prosecu- 
tion ?  Or  that  it  proceeds  from,  or  is  done  in  consequence  of 
the  power  to  make  such  discbarge  ?  So  far  from  being  so,  it 
is  an  express  order  that  he  shall  be  farther  prosecuted,  and 
is  derived,  as  will-  be  shown  hereafter,  from  a  different 
source.  How  then  does  this  power  to  discharge  from  far- 
ther prosecution  prove  that  the  examining  court,  when  it  has 
refused  to  exercise  it,  and  has  actually  sent  the  accused  on 
to  another  court  for  trial,  has  a  right  to  forestall  the  opinion 
of  that  other  court  in  which  the  law  and  its  own  decision  haa 
said  that  trial  ought  to  take  place  ? 

But  it  is  said,  the  majdr  includes  the  minor;  that  the 
power  to  discharge  from  farther  prosecution  is  the  major 
power,  the  power  to  discriminate,  the  minor,  and  of  course 
included  in  the  other.  But  it  is  believed,  that  the  power  to 
acquit  generally  is  not  the  major,  but  the  minor  power.  It 
is  believed  to  be  a  self-evident  truth,  not  to  be  denied  by  any 
man  conversant  in  the  law,  that  the  power  to  ascertain  the 
various  shaded  and  gtrades  of  an  offence,  which  hae  been 
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cMMBittedli  k  a  power  infiftitely  mote  dtfficitit  to  ezecate,  TIRSlNUy 
and  more  important  in  itii  Datnre  andconaequeiices,  than  tbe 
power  to  decide  whether  any  offence  whafterer  haa  been 
GOfDinifted ;  and  that  this  is  more  emphaticallj  true,  as  it  re- 
spects the  crime  of  felonions  homicide,  than  any  other* 
How  then  can  it  be  said,  that  the  former  is  the  major,  and 
the  latter  the  minor  power  ?  It  is  heiiered,  that  the  con- 
Terse  of  the  proposition  is  true. 

But  it  is  farther  said,  that  these  courts  hare,  and  do  exer* 
cisethe  power  of  discriminating  between  the  grades  of  cer- 
tain offences  ;  as,  for  instance,  those  which  have  been  men* 
tioned,  burglary  and  hirceny.  And  this  is  true,  but  it  is  not 
easy  to  see  how  it  affects  the  argument.  No  one  <foubts  hut 
that  they  may  do  any  act  necessary  and  proper  fbr  the  due 
exercise  of  the  power  actually  given  to  them.  They  are  ex* 
pressly  directed  to  send  the  accused,  if  guilty,  to  the  court 
in  which  by  law  he  ought  to  be  tried  ;  but  in  these  cases,  it 
is  impossible  to  ascertain  in  wbat  court  the  trial  ought  to 
be  had,  without  first  ascertaining  whether  the  offence  be  or 
be  not  petty  larceny,  and  so  far  they  may  and  must  discrimi- 
nate. But  bow  does  that  prove  that  in  a  case  not  necessary 
to  the  exercise  of  a  power  actually  given,  they  may  discrimi- 
nate ibr  the  purpose  of  interfering  with)  and  controlling  the 
opinion  of  that  court  to  which,  by  direction  of  law,  tbey  send 
the  prisoner  for  farther  trial  ? 

We  are  also'told  that  this  power  is  given  by  the  tbirfl  sect, 
of  the  set  of  1804.  That  section  enacts  '^  that  if  any  pAson 
charged  with  any  crime  or  offence  against  the  commonwealth 
shall  be  acquitted  or  discharged  from  farther  prosecution  by 
the  court  of  the  county  or  corporation  in  which  the  offence 
is,  or  may  by  law  be  examinable,  be  or  she  shall  not  there- 
after be  examined,  questioned  or  tried  ibr  the  same  crime  or* 
offence  ;  but  may  plead  such  acquittal  or  discharge,  in  bar 
of  any  other  or  farther  examination  or  trial  for  the  same 
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crime  or  offence,  any  law,  castom,  usage  or  opinion  to  the 
contrary  in  any  wise  notwithstanding." 

Now  npon  what  principles  of  construction  can  this  section 
he  said  to  give  a  power  to  acquit  or  discharge  ?  Is  it  not 
most  clearly  and  palpably  predicated  on  the  idea  that  the 
power  had  already  been  given  ?  And  is  it  not  manifestly  in- 
tended to  declare  what^hall  be  the  result  of  that  acquittal  or 
discharge,  which  the  court  already  possessed  a  right  to  pro« 
nounce  ?  To  find,  then,  the  extent  of  that  power  to  acquit  or 
discharge,  we  must  look  into  that  part  of  the  law  which  giyes 
it.  And  when  we  do  so,  we  discoyer  it  is  this  very  power 
to  discharge  from  farther  prosecution,  out  of  which  the  pre- 
sent question  has  arisen,  and  which,  it  is  believed,  has  ah«a- 
dy  been  proved  not  to  confer  the  discriminating  power  con- 
tended for.  f 

But  the  construction  put  upon  this  section  is  attempted  to 
be  farther  supported,  by  statiog,  that  any  person  charged 
with  a  crime  or  offence,  who  is  acquitted  or  discharged  by 
the  examining  court,  shall  not  |[>e  questioned  for  the  same 
crime  or  offence,  and  then  stating  every  decree  of  a  crime 
which  grows  out  of  an  unlawful  act,  as  forming  by  itself  a 
separate  and  distinct  crime,  and  not  as  forming  different  de- 
grees of  the  same  crime.  Consequently  it  is  inferred,  that 
inurder  and  manslaughter  are  distinct  crimes  or  offences,  al- 
though they  are  alleged  to  grow  out  of  the  same  unlaw- 
ful homicide.  And  that  therefore,  if  the  examining  courts 
acqiiit  a  man  charged  before  it  with  murder,  but  go  on  to  say 
that  he  is  guilty  of  manslaughter,  by  perpetrating  the  same 
felonious  homicide,  for  which  he  was  charged  with  the  mur- 
der, he  is  thereby  acquitted  of  the  crime  wherewith  he 
stood  charged,  to  wit,  the  murder  ;  and  may  plead  that  ac- 
quittal in  bar,  by  virtue  of  this  third  section.  But  this  is  an 
incorrect  understanding  of  the  word  crime  and  offence,  as 
they  are  used,  both  by  the  common  law  and  the  statute  un- 
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der  coDsideratioDk    In  legal  acceptation  those  words  are  sy- 
nonymous terms,  although  the  word  crime  is  often  used  to 

r  

denote,  offences  of  the  higher  grades.  1  Haw.  p.  1.  4  Blac. 
Com.  page  4  and  6.  In  the  same  fifth  page  of  4  Blackstone's 
Commentaries,  we  are  told,  that  crime  consists  in  doing 
an  act  in  violation  of  a  public  law  ;  and  in  the  second  page 
of  the  same  book,  that  the  law  teachds  the  grades  of  eyeiy 
crime,  and  adjusts  to  it  its  adequate  isind  necessary  punish- 
ment. Crime  or  offence  then  is  the  doing  an  act  in  violaf 
tion  of  a  public  law  ^  and  the  different  degrees  of  atrocity 
which  may  attend  its  commission,  fix  the  degree  of  the 
crime.  The  killing  of  a  human  being  in  any  case  not  spe- 
cially allowed  or  excused,  is  a  crime  distinguished  b}f  the 
name  of  felonious  homicide.  But  as  that  crime  may  be  at- 
tended with  greater  or  lesser  degrees  of  guilt,  these  degrees 
are  distinguished  by  differen|  names  and. punishments.  But 
still  they  all  constitue  the  same  crime,  felonious  homicide. 
And  murder  .being  the  highest  grade  includes  all  the  others. 
So  that  a  man  charged  with  murder,  is  charged  with  every 
species  of  felonious  homicide.  Blackstone,  after  having  iq 
his  fourth  volume  disposed  of  sundry  crimes  of  a  different 
nature,  in  his  14th  chap,  comes,  as  he  says,  to  consider 
**  those  crimes  which  in  a  more  particular  manner  affect  or 
injure  individuals.'* 

And  in  the  188th  page  he  proceeds  to  consider  the  crime 
of  felonious  homicide,  that  **  being,"  as  he  says,  **  the  killing 
of  any  human  creature,  of  any  age  or  sex,  without  justifica- 
tion or  excuse ;  and  this  he  adds  may  be  done  by  killing  one's 
self  or  another  man.  He  then  goes  on  to  describe  the  vari- 
ous species  of  that  crime,  and  their  respective  punishments, 
clearly  showing  that  in  his  opinion  felonious  homicide  was 
the  crime,  and  murder,  manslaughter,  &c.  &c.  its  various 
grades. 

The  meaning  put  upon  these  words  by  the  statute  under 
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VIRGINIA^  emsideratioD,  it  precisely  the  same.  Wbea  aoy  person  is 
charged  before  a  jostice  of  the  peace  with  treasoo,  marder, 
felooy  or  other  crime  or  offence ,  be  is  to  sommoD  a  coart  to 
inquire  into  the  fact,  which  is  supposed  to  constitute  that 
crime  :  when  the  court  has  done  so,  it  is  to  consider  whether 
he  foaj  be  discharged  from  farther  prosecution.  For  what  ? 
For  every  species  of  crin^  which  might  grow  out  of  that 
fact.  If  they  do  not  discharge  him  they  are  to  send  hiro  to 
the  proper  court  to  be  tried. — For  what  ?  For  another  of- 
fence ?  For  a  crime  which  does  not  grow  out  of  the  fact,  to 
inquire  into  which  the  court  was  called  ?  Certainly  not ;  it 
must  be  for  the  criminal  act,  or  in  other  words,  the  crime, 
charged  upon  him  by  the  commitment  and  summons  which 
constitute  the  court,  and  no  other  ;  and  yet  they  will  send 
him  to  one  or  the  other  <^  the  courts,  as  the  circumstances 
attending  that  fact  make  the  crime  with  which  he  b  chafged 
more  or  less  atrocious  ;  as  for  instance,  grand  or  petty:larce- 
ny.  By  crime,  then,  this  law  does  not  mean  each  separate 
grade  of  an  offence,  but  the  criminal  act  itself. 

This  it  is  belieyed  gires  a  satisfactory  answer  also  to  the 
argument  drawn  from  the  interpolated  reading  of  the  Tari- 
ous  sections  of  this  act. 

The  court  does  not  see  the  force  of  the  argument  drawn 
from  the  supposed  tautology  whicb  it  is  said  the  construc<> 
tion  contended  for  by  the  attorney-general  will  produce  • 
The  expressions,  acquitted  or  discharged  from  farther  pro- 
secution, were  introduced  into  the  third  section  rery  pro- 
perly out  of  caution,  and  are  calculated  to  meet  an  argu- 
ment pressed  upon  the  court  in  this  very  cause,  to  wit,  that 
if  an  examining  court  should  say  that  a  prisoner  is  not- 
guilty,  and  actually  turn  him  loose,  yet  if  it  does  not  go  on 
and  say  on  the  record,  he  is  discharged  from  farther  prose- 
'cution,  he  may  be  prosecuted  dt  novo. 

The  ai^gument  from  analogy  is  also  deemed  inapplicable. 
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The  grand  and  petty  jury  arc  sworn  in  a  court  having  gene-  VIRGINU, 
ral  jarisdictioB  of  the  crime,  and  are  by  the  statute  and  com-  ^^r^^-^ 
mon  law  charged  with  every  part  of  it— not  so  the  exanin*  Com'wealth 
log  court :  we  have  seen  that  its  jurisdiction  ii  limited.  Myen. 

Besides,  it  is  not  correct  to  say  that  a  grand  jury  can  ac-  _— 
^uit.     It  is  true  if  they  find  ignoramus  as  to  the  murder  and      . 
a  true  bill  as  to  manslaughter,  the  attorney  cannot  try  the  y 
prisoner  for  murder  on  that  bill.    But  if  he  obtains  better 
testimony,, he  may  send  up  another  bill  for  «iurder  and  try     y 
him  upon  that.     One  indictment  cannot  bepleaded  in  abate-  y 
ment  of  another,  2  Hale  239. ;  nor  can  A«  return  of  igno- 
ramus be  pleaded  in  ban     It  is  said  thjC  he  will  not  be  pre- 
pared to  encounter  the  charge  of  maice,  and  therefore  will 
be  taken  by  surprise.     The  answei*  is,  that  this  can  never 
happen  if  the  court  send  him  up  generally  for  the  homicide, 
as  it  ought  to  do. 

*'  But  the  examining  court  is  an  additional  barrier  erected 
for  the  benefit  of  the  accused  ;'*  and  so  it  is.  No  innocent 
man  can  now  be  kept  in  jail  more  than  ten  days  without  a 
trial  And  if  his  examiniig  court  discharges  him,  he  can 
never  afterwards  be  questioned  for  the  same  crime,  two 
•  great  privileges  which  he  did  not  enjoy  by  the  common  law. 
The  inference  drawn'  from  the  power  to  bail  stands  on  the 
same  footing  with  that  drawn  from  the  power  to  discriminate 
between  grand  and  petty  larceny.  It  may  not  be  improper, 
however,  to  add  here,  that  this  power  to  bail  was  not  given 
to  the  examining  courts  at  the  time  nor  for  the  reason  men- 
tioned in  the  argument:  those  courts  have  possessed  that 
power  ever  since  the  y*ar  1777.  Vide  Chancellor's  revisal, 
chap.  17.  sect.  58.  p.  74.  The  history  we  have  had  of  this 
law  does  not,  it  is  believed,  impugn  in  the  least  the  con- 
struction given  to  it  by  the  court.  From  the  passage  of  the 
first  act  upon  the  subject  up  to  the  year  1786,  we  know  of 
no  judicial  decision  upon  this  point.     For  although  Judge 

Vol.  Ill,  74 
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\^,,^Ls     c^c  of  the  King  against  Da?i$.  jet  he  did  not  make  evQii  a 
ComVeatth    pdrol  report  of  the  circmnstaiices  of  the  case.    He  di4  ROt 
Myen.       ^^^^  ^^^  term,  oor  f  Ten  the  year  when  it  was  adjodged»  nor, 
"  whfch  18  Tery  remarkable,  di4  aoj  of  his  brother  jadgee,  not 

even  the  jo^ge  who  agreed  with  him,  rely  npon  it,  or  men- 
tion it  in  their  arguments  :  such  a  va^e  account  from  mere 
memory,  at  a  distant  day,  cannot  be  considered  ^  aathori^>  \/ 
especially  as  iiwas  not  so  considered  by  the  court  to  whom 
it  was  meotioneo 

Sorrel's  case,  th^n,  was,  so  far  as  the  court  can  know,  the 
fiitat  that  has  occurred  Qpon  this  pointy  and  that  case  settled 
the  law  .as  now  conti^ded  for  by.  the  attorney-general. 
This  was  the  opinion  of  f^e  general  court,  and  not  one  of  its 
branches ;  and  it  is  a  mist^e  to  say  that  Jqdge  Ti^;eweU 
gave  no  opinion.  He  did  g\ve  a  poiated  and  able  one.  It 
is  true,  he  added,  if  the  queston  was  moved  again,  he  would 
be  willing  to  hear  it  argued. 

Neither  was  this  a  sudden  opmion,  given  without  conside- 
ration.    The  question  was  moved  upon  the  fourth  day  of 
the  court  when  the  indictment  was  sent  qp  to  the  grand  jury.. 
It  was  again  discussed  and  decideiS  on  the  sixth  day  of  the  . 
court  when  the  prisoner  had  his  trial. 

This  construction  has,  as  we  are  told,  boon  sustained  by 
the  district  coujis  in  Bailey's  and  Shannon's  case.  So  that 
there  have  been  three  judicial  opinions  in  favour  of  it,  and 
none  that  we  know  of  against  it. 

From  the  year  1786  to  the  year  1904,  eighteen  years,  the 
legislature  left  this  law  thus  explainsd  and  thus  executed, 
untouched.  If  it  had  deemed  this  construction  incompatible 
with  the  public  good,  would  it  have  done  so  ?  Certainly  it 
would  not. 

In  the  year  1804,  the  legislature  did  pass  a  new  statute  on 
the  subject  of  examining  courts.    But  was  it  moved  to  do  so, 
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in  order  to  giye  ttiem  tbis  discriminatitig  power  ?  If  that  was 
Hb  toteotloii,  why  did  it  not  do  So  in  express  words  ?  Why 
was  it  left  to  inteiidmeDt  and  donbtfal  constraction  ?  The 
legislature  knew  that  (his  power  had  been  denied  to  the  ex* 
amining  coatis  for  eighteen  years,  why  then  did  it  not  pot 
the  question  beyond  donbt  ?  For  the  best  of  all  possible 
reasons,  it  did  not  intend  to  disturb  it. 

The  troth  is»  that  all  the  judges  in  Sorrel's  case,  ahd  most 
of  the' judges  and  lawyeis  in  the  state,  had  always  admitted 
that  these  courts  did  possess  the  power  of  entire  acquittal. 
This  opinon  had,  however,  been  lately  called  in  question  by 
a  book  of  respectable  authority  ;  and  had  in  Shannon's  case 
been  actually  resisted  by  a  judge  bf  the  general  court.  It 
was  then  to  put  an  end  to  that  question,  and  to  secure  to 
those  courts  that  general  power  of  acquittal  which  almost 
every  body  thought  they  did  possess,  that  this  third  section 
bf  the  act  of  1804  was  inserted. 

Another  Argument  was  pressed  upon  the  court  in  a  late 
stage  of  the  cause,  drawn  from  the  12th  section  of  the  peni^ 
tentiary  statute.  It  will  not  however  be  contended  that  if 
the  legislature  pass  a  law  upon  a  supposition  that  that  is  law 
which  is  not,  this  mistake  will  be  equal  to  an  enacting  clause, 
and  caU  a  new  law  into  existence— if  then  the  examining 
courts  did  not  before  possess  this  discriminating  power,  this 
section  could  not  give  it  to  them.  But  it  is  a  mistake  to  sup* 
pose  that  when  the  legislature  speak  of  a  person's  being 
charged  with  acrime,  a  charge  made  by  a  grand  jury  or  ex* 
amining  court  is  necessarily  meant.  The  word  charge  is 
often  used  to  designate  a  charge  made  upon  oath  before  a 
justice  of  the  peace,  and,  and  it  is  so  used  in  both  of  the  acts 
of  assembly  respecting  examining  courts.  The  real  inten- 
tion of  the  legislature  seems  to  have  been,  that  when  a  man 
Was  sent  forward  for  homicide,  and  the  attorney  to  whom  the 
law  directs  the  depositions  to  be  sent,  should  perceive  that 
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the  evidence  charged  bim  with  ioTokiiitary  maBslaagbter 
only,  he  should  be  at  liberty  to  proceed  in  the  manner  point- 
ed out  by  that  section. 

Upon  the  whole,  the  court  is  onanimonsly  of  opinion  that 
a  court  of  examination  hath  not  power  to  acquit  a  prisoner 
chai^ged  before  it  with  murder,  of  the  murder  with  which  he 
stands  so  charged,  and  to  remand  the  said  prisoner  to  be  tri- 
ed in  the  superior  court  for  manslau^er  on  account  of  the 
same  homicide  ;  and  that  if  such  court  does  make  such  a  dis- 
crimination the  prisoner  is  not  thereby  discharged  from  any 
part  of  the  felonious  homicide  with  which  he  stood  charged^, 
but  may  be  indicted  for  murder  before  the  superior  court. 

Judge  White  at  the  close  of  his  opinion  added,  that  there 
was  one  point  which  the  court  had  not  yet  undertaken  to  de- 
cide, viz.  whether  the  commonwealth  could  mend  its  plead- 
ings, that  is,  withdraw  its  demurrer,  and  put  in  a  new  plea^ 

The  point  was  waved  by  the  bar,  and  it  was  understood  to 
be  one  which  would  fairly  lay  over  for  the  court  below. 

The  following  order  was  then  entered  on  the  record,  and 
directed  to  be  certified  to  the  Norfolk  circuit  court. 

The  superior  court  of  Norfolk  county  having,  with  the 
assent  of  the  prisoner,  Samuel  Myers,  adjourned  to  the  ge- 
neral court  the  following  questions  of  law,  viz. 

First:  Whether  a  court  of  examination  hath  power  to  ac- 
quit a  prisoner  charged  before  them  with  murder,  of  the 
murder  with  wich  he  stands  so  charged^  and  to  remand  the 
said  prisoner  to  be  tried  in  the  superior  court  for  manslaugh- 
ter on  account  of  the  same  homicide. 

Secondly :  Whether  a  prisoner  acquitted  by  the  examin- 
ing court  of  murder,  and  remanded  to  be  tried  before  the  su* 
perior  court  for  manslaughter  on  account  of  the  same  homi- 
cide,  but  indicted  in  the  said  superior  court  for  murder,  on 
account  of  the  same  homicide,  is  entitled  to  be  bailed  by 
such  superior  court  after  the  dischai^e  of  the  grand  jury 
who  found  no  other  indictment  against  him. 
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And  any  and  all  the  other  qnestionfl  of  law  ariring  upon 
tbe  pleadings^ 

The  court  having  matarely  considered  the  laid  questioitt 
of  law  after  the  argnment  of  the  itftotney  general  and  coun- 
sel for  the  prisoner,  are  unanimQaftly  of  i^mion,  and  do 
decide : 

FinU  That  a  conrt  of  examination  have  not  power  to  ac- 
qoit  a  person  chained  before  them  with  mnrdeip,  of  the 
murder  with  which  he  stands  so  charged,  and  to  remand  the 
said  prisoner  to  be  tried  for  manslaughter  in  the  superior 
court  on  account  of  the  same  homicide. 

Secondly.  It  is  farther  the  unanimous  opinion  of  the 
court,  that  the  examining  court  being  legally  incompetent  to 
control  the  proceeding  of  the  superior  court  upon  the  caiie  of 
the  prisoner  remanded  by  the  ezarainif^  court  to  the  su- 
perior court  for  a  felonious  homicide,  it  was  lawful  to  indict 
the  prisoner  for  murder,  notwithstanding  the  discrimination 
by  the  examining  court  as  to*  the  grade  of  homicide,  and 
being  so  indicted,  the  said  prisoner  was  not  entitled  to  be 
binled  on  the  ground  of  no  indictment  being  found  against 
him  for  the  offence  of  manBlaughter. 

T1^9rk|per  having  pleaded  three  pleas  in  bar,,  by  the 
leave  OT  the  court,  in  subntance  as  follows  : 

Ist.  That  the  prisoner  was  charged  with  the  murder  of 
Richard  Bowden«  examined  for  tbe  same  before  a  court  le- 
gally constituted,  and  found  not  guilty  of  the  murder,  and  that 
he  ought  not  to  be  remanded  to  the  superior  court  for  trial 
therefor. 

2d.  That  the  prisoner  was  charged  with  the  murder  of 
Richard  Bowden,  examined  for  the  same  before  a  court  le- 
gally constituted,  and  found  not  guilty  of  the  said.murder,  and 
that  he  ought  not  to  be  remanded  to  the  superior  court 
therefor,  but  ought  to  be  tried  for  the  offence  of  manslaugh- 
ter in  Jtbe  superior  court  of  law  to  be  held  at  Portsmouth,  kc 
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thereof:  To  each  of  which  pleas,  the  aftoniey  for  the  com- 

moBwealth  demorred  fetteraily,  and  the  prisoner  filed  a 

joinder  -theretOy  and  the  matttrt  of  law  arisiag  thereapoa 

kSTiog  been  dnly  considered,  the  eoart  doth  decide  : 

That  the  first  plea  affiMrding  mi^ar  hi  bar  of  the  indict- 
ment, and  well  pleaded,  the  demurrer  theioto  ought  to  be 
overfilled,  and  the  plea  held  good. 

That  the  second  plea,  stating  a  proeeoding  by  the  ex- 
amining conrt  which  the  court  has  decided,  in  answer  to  the 
first  qnestion,  to  be  one  exceeding  the  Jnrisdictionof  that 
eoart,  does  not  afibrd  natter  in  bar  of  the  indictment,  and 
thereibre  as  to  that  plea  the  deonirrer  oaght  to  be  held  good 
and  the  plea  oyermled. 

That  the  tiiird  plea  affording  matter  in  bar  of  the  indict- 
ment and  well  pleaded,  ought  to  be  held  good,  and  the  de- 
murrer thereto  orerraled.—- Whieh  is  ordered  to  be  certi* 
fied  to  the  Saperior  Court  of  Norfolk  county.  g| 
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